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JUDGES  OlF  THE  COURT  OF  APPEALS. 


The  Hon.  EPHRAIM  M.  EWING,  Chirf  Justice  of  KtiUucky, 
The  Hoir.  THOMAS  A.  MARSHALL, 


*  Judg€8. 

The  Hon.  DANIEL  BRECK, 


K7*The  cases  reported  in  this  volame  were  selected  by  the  Judges,  Tuder  an  Act  of 
Assembly  which  directs  that  they  shall  permit  the  publication  (under  State  patronage)  of 
such  cases  only,  as,  in  their  opinion,  "establish  some  new,  or  settle  some  doubtlul  point, 
or  be  otherwise  by  them  deemed  important  to  be  reported/' 


JUDGES  OF  THE  GENERAL  COURT: 


specially  required  by  statute  to  attend  at  erery  Term  and  hold  the  Court. 
JOHN  L.  BRIDGES, 
MASON  BROWN. 
All  the  other  Circuit  Judges  are,  also,  members  of  the  Court,  but  their  attendance  is  i 
enforced.    One  Judge  will  constitute  a  Court 
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Commonwealth  vs  Young.  ImicrusBfr. 

Error  to  thb  Christian  Circuit.  Cast  1. 

Indictment.    Exceptions.    Importing  sUwes. 
Ciixv  JusTiOB  Ewme  delWeied  the  opinion  of  the  Court  Sepiemhtf  IS. 

This  is  an  indictment  against  Yoang  for  importing,  to  case  tuted  tmd 
this  State,  six  slaves,  contrary  to  the  provisions  of  the  ciJcnu'c^uTt'* 
Statute  of  1833,  (2  8tai,  Law,  1482.)    The  defendant 
appeared  and  demurred  to  the  indictment,  which  was  sus- 
tained,  and  the  Commonwealth  has  appealed  to  this 
Court. 

We  would  be  at  a  loss  to  find  upon  what  ground  the 
demurrer  was  sustained,  but  for  the  suggestions  of  the 
counsel  of  Young.  The  indictment  seems  to  us  substan- 
tially good,  in  foim  and  in  substance.  It  commences 
*'Tbe  Commonwealth  of  Kentucky,  Christian  county. 
Set.''  and  recites  that  the  jurors,  &c.,  *'in  the  name  and 
by  the  authority  of  the  said  Comm4)n wealth,  present  that 
Henry  Young,  late,  &c.,  did  then  and  there  import  into 
the  county  aforesaid,  and  into  this  State,  towit,  into  the 
county  and  circuit  aforesaid,  in  the  Commonwealth,  six 
slaves,"  setting  forth  their  names,  and  then  proceeds  to 
negative  the  idea  that  he  was  an  emigrant  to  this  State, 
or  oceupied  th«  condition  of  any  of  those  persons  who. 

Vol.  VII.  1 
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CoKMovwiALTB  \yy  (jje  proviso  and  preceding  clauses  of  the  statate,  were 
Yopwe.  exempt  from  the  penalties  denounced  in  the  first  clause, 
and  concludes,  ''so  the  jurors  upon  their  oaths  aforesaid, 
do  say  that  the  said  Henry  Young,  on  the  day  and  year 
aforesaid,  at  the  circuit  aforesaid,  did  then  and  there  im- 
port the  said  slaves  into  this  Stale,  and  into  the  county 
of  Christian,  to-wit,  into  the  county  aforesaid,  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  Commonwealth." 
The  objection  made  to  the  indictment  here  is,  that  in 
setting  forth  the  exceptions  or  exemptions  from  the  opera- 
tion of  the  statute,  embraced  in  the  proviso  and  subsequent 
clauses,  this  State  is  used  without  stating  the  Slate  afore- 
said or  the  Slate  of  Kentucky,  as  that  he  said  Henry  Young 
not  being  an  emigrant  to  this  Slate,  &c.  And  that  in  sta- 
ting the  exception  in  favor  of  persons  deriving  title  by  will, 
descent,  &c.,  the  word  * 'distribution'*  is  omitted.  And 
that  the  indictment  concludes  against  the  peace  and  dig- 
nity of  the  Commonwealth,  without  stating  the  Common- 
wealth  of  Kentucky. 

So  much  of  the  indictment  as  charges  the  gist  of  the 
In  an  indictment  oflence,  is  set  forth  with  certainty  and  precision,  so  that 
•la»ei  "contriiTT  ^^®  accused  connot  doubt  or  be  mistaken  as  to  the  charac- 
lo  ihe provisions  ter  or  nature  of  the  offence,  with  which  he  is  charged, 
of  the  Btstiite  of  ij.L  r  .•i'*!^' 

1833.  It  it  not  nor  could  he,  by  reason  of  any  uncertamty  in  the  speci- 

lmV*\n^ihti\n  fintion  of  the  offence,  be  exposed  to  a  second  prosecu- 
ih  *™'d*f  d*^*^  *'^"  ^^^  ^'^^  same  offence.  The  recitals  which  are  object- 
doe«  not  come  ed  to  for  uncertainty,  are  recitals  in  that  portion  of  the 
cepiinnn  nr  Co  indictment  which  attempts  to  negative  the  exceptions  coQ- 
"i*iIos'7ont*ined  ^^^^^^  '"  ^^e  proviso  and  subsequent  clauses  of  the  stat- 
in the  statute.  Qte.     It  was  not  necessarv  to  state  in  the  indictment, 

These  arc   mat-     ,         .       ,   ^      ,  ,.  ,  .  .  .      i 

ters  of  defence  that  the  defendant  did  not  come  withm  the  exceptions,  or 
more   appropri!  to  negative  the  provisos  contained  in  the  statute.     For 
defrndantl"  and  *''  these  are  matters  of  defence,  which  more  appropriate- 
need  not  be  an-  \y  come  from  the  accused,  and  need  not  be  anticipated  in 
UdiauBtnL         the  prosecution :  (1  Chitty*s  Criminal  Law,   233,  side 
page,  284.)     But  if  it  were  necessary  to  state  and  nega- 
tive the  exceptions  contained  in  th€  provisos,  it  seema  to 
U6  that  the  statement  has  been  made  with  sufficient  cer- 
tainty and  precision,  especially  in  a  matter  coUoral  to  tfae 
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|itt  of  the  offence.    The  word  distribution  is  not  omitted  ^"*5J«  **• 

as  supposed  by  the  counsel.  Tloysu 

We  also  think  that  the  conclusion  against  (he  peace  An    iodicimtDt 

and  dignity  of  the  Commonwealih»  without  adding  afore-  wu? °Lhe°namo 

said,  or  the  Commonwealth  of  Kentucky,  is  sufficient.  ofjA«  ^"]JJ* 

All  that  the  constitution  requires,  is  that  the  prosecution  and  professiog  to 

shall  be  carried  on  in  the  name  and  by  the  authority  of  au^^Uy  o/  t/u 

the  Commonwealth  of  Kentucky,  and  to  conclude  against  ^^^'l^Tiln. 

her  peace  and  dignity.     The  indictment  coromeoces  with  eluding  againH 

lAa   ptccc    ami 

the  Commonwealth  of  Kentucky,  pioceeds  in  the  cap-  dignity  0/  tht 
Hon  in  the  name  and  by  the  authority  of  the  Common-  ^"^ot^Mini 
wealth  of  Kentucky,  and  concludes  against  the  peace  and  ^-^^i^^'^^^ 
dignity  of  the  Commonwealth.     After  these  lepelitions 
of  the  Commonwealth  of  Kentucky,  in  the  prior  proceed- 
ings, the  use  of  the  definite  article  the  befoie  the  word 
Commonwealth,   if  scanned   with   technical  and  even 
gramatical  strictness,  indicates  and  points  with  certainty 
to  the  Commonwealth  intended.     To  require  more  cer- 
tainty,  would  be  to  embarrass   prosecutions  in  the  web 
of  technical  and  unmeaning  forms,  no  way  essential  to 
the  ends  of  justice  01  the  security  of  the  accused,  in  a  fair 
and  impartial  trial  upon  (he  merits. 

The  judgment  of  the  Circuit  Court  is  reversed,  and 
eause  remanded,  that  the  demurrer  may  be  overruled  and 
farther  proceedings  had. 

Cotes,  Ailomey  General,  for  Commonwealth;  B,  ^. 
A.  Monroe  for  defendant. 


Sutton,  for  the  use  of  Floyd  vs  Floyd-  Dsat. 

Floyd's  administrator  t;^  Same. 

Error  to  thb  Garrard  Circuit.  Cast  2. 

Payment.     Commissioners'  books.    Evidence. 
J^PSB  Massball  deliveied  the  opinion  of  the  Court.  8ipUmk&r  12. 

Wbatsvbr  doubt  may  be  raised  upon  the  question  of 
fact  whether  John  Floyd  intended  the  payment  of  these 
notes  as  advances  to  his  son  Christopher,  we  think  there 
is  enough  to  authorize  a  finding  that  the  payments  were 
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SuTTow,  Ac.     made  with  that  intention.     And  this  being  so,  the  case  of 

Tloyd.        Brown  vs  Brown* s  administrator,  (4  B.  Monroe,  436.) 

decides  that  the  payments  themselves  consummated  the 

gift  without  any  delivery  of  the  notes  to  the  donee. 

As  h  is  clear  that  there  was  no  effort  to  prove  or  rely 

Thtreia  mo  error  on  any  Other  payment  than  that  made  by  John  Floyd, 

in  the  Court  ia  ^nd  that  the  whole  contest  of  fact  and  law  turned  upon 

refuiing  to  girt     .  .  ,      ,         ,  ^ 

iflttructioiia  the  question  whether  the  payments  undisputedly  made  by 
Tinetij  correct,  bim,  were  intended  as  advancements  to  Christopher,  and 
SenwT colSduots  whether  if  so  intended,  they  operated  to  discharge  him 
to  tbe  pioof  of  from  his  obligation  to  pay  the  notes,  we  are  of  opinion 
■nppoied.  that  there  was  no  error  prejudicial  to  the  plaintiff  in  re- 

fusing those  instructions  which  were  directly  applicable  to 
the  issue  made  by  the  first  plea,  which  alledged  payment 
by  Christopher  Floyd,  even  if  those  instructions  be  ab- 
stractly correct.  The  cases  were  clearly  placed  before  the 
jury,  upon  the  single  question  whether  the  payments  by 
John  Floyd  were  intended  as  advancements  or  gifts  to 
the  defendant,  Christopher.  And  upon  this  question  the 
jury  were  properly  allowed  to  consider  all  the  circum- 
stances of  the  case,  including  lapse  of  time  which,  al- 
though as  not  being  quite  twenty  years,  it  did  not,  of 
itself,  authorize  a  presumption  of  payment  by  the  obli- 
gor, was  yet  important,  with  other  circumstances,  in  its 
bearing  upon  the  question  of  the  intention  with  which  his 
father  had  paid  the  amount  to  the  holder.  The  instruc- 
tions given  were  correct,  and  there  is  nothing  to  authorize 
the  opinion  that  tbe  jury  was  misled  by  the  refusal  to  give 
those  asked  for  by  the  plaintiff, 
lioiien'  book,  On  the  question  of  evidence  made  on  the  trial,  we  are 
Smho  ui'm  of  opinion  that  the  tax  list  of  John  Floyd  found  in  the 
waigiveain  up.  books  of  the  Commissioner,  and  made  out  in  his  hand 

on   oath,  is   ad.  ,..,,,  ^  .     .  .     .         .         . 

misaibie  evi.  writing,  werc  admissible,  the  Commissioner  being  absent 
th°owntr*of7ho  from  the  State,  without  direct  proof  that  it  was  given  in 
rnlif^ihe^ciml  °^  Bwom  lo  by  John  Floyd,  or  that  he  was  ever  actually 
miMiooer be  ab.  apprised  of  its  Contents.    The  presumption  is  (hat  both 

■eat    from    the    ,    "^      ,  ,.         -»,  «  i    ..         .     .  •    •      j 

State  they  are  he  and  the  officer  performed  the  duties  enjoined  upon 
5?S>f  *\^hat'*^thS  ^^^^  respectively  by  law.  and  therefore,  that  the  list  was 
hhd'writift  ^of  ^^®  ^^^  ^^  ^^^^  Floyd.  As  such  it  furnished  (with  other 
the      ComBia.  testimony  in  the  cause,)  ground  for  the  inference  that  he 
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did  not  ragard  these  notes  as  a  part  of  his  estate  or  prop.      KiwcetLot 
erty,  and  was,  therefore,  material  in  the  case.  Holmbs,  ac. 

Wherefore,  the  judgment  in  each  case  is  affirmed. 

Turner  for  plaintiff;  Robertson  ^  McKte  for  defend- 
ants. 


Kincheloe  v$  Holmes,  Sturgeon  &  Co.      Covewawt. 

Errok  to  thk  Muhlenburg  Circuit.  ^       ^   J}J|  }J| 

Guaranty.   Notice,    Diligence  by  suit.  iS^sil 

JvDOB  Mabshall  delivered  the  opinion  of  the  Court.  September  14. 

This  action  of  covenant  was  brought  by  Holmes,  Stur-  Cueitated. 
geon  6l  Co.,  merchants  of  Philadelphia,  upon  a  letter  of 
guaranty,  addressed  by  Wm.  Kincheloe  to  Thomas  C. 
Rockhill  &  Co.,  of  Philadelphia. 

The  letter,  bearing  dale  Sept.  13th,  1841.  introduces  TJ^biiioffUM. 
John  0*Brian,  of  the  firm  of  Kincheloe  &  O'Brian, 
as  visiting  Philadelphia  for  the  purpose  of  purchasing 
goods,  and  proceeds  as  follows  :  **They  are  entirely  sol- 
vent, and  doing  good  business.  I  will  guarantee  any  • 
debts  of  theirs.  Any  friendship  you  may  show  Mr. 
O'Briao,  in  selling  him  goods,  or  introducing  him  to  mer- 
chants in  your  city,  will  be  thankfully  received  by  him, 
and  I  will  be  responsible  for  any  contracts  growing  out  of 
such  introduction.  I  expect  to  be  in  your  city  next 
spring."  The  writer  then  expresses  his  regret  that  his 
son  William,  (the  same  who  was  a  member  of  the  firm 
of  Kincheloe  &  O'Brian,)  had  failed  in  some  contract 
with  T.  C.  Rockhill  &  Co.,  and  says :  **  I  will  give  good 
cash  notes,  due  Christmas  next,  with  a  discount  of  five 
per  cent.,  for  what  be  owes  you,  and  for  all  he  owes  in 
Philadelphia.  No  man  will  ever  lose  by  any  of  my  sons 
whilst  I  am  able  to  sustain  them.  I  know  their  inten- 
tions are  pure,  &c." 

The  defendant  filed  a  demurrer  to  the  declaration,  and  Thepieadinp. 
at  the  same  time,  five  pleas,  the  third  and  fifth  of  these 
denying  that  O'Brian  was  introduced  to  the  plaintiffs  by  T. 
C.  Rockhill  &  Co.,  were  adjudged  bad  on  demurrer;  and 
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KivoHgi«oB      upoa  the  other  three,  denying  that  the  plaintiffs  sold  th» 

HoMf Bt,  Ac.    goods,  &c.  on  the  Taith  of  the  guaranty,  or  that  they  reli- 

'  ed  on  it,  &c.;  and  also  denying  that  the  debt  had  been 

demanded  of  the  defendant,  issues    were  formed  and 

found  for  the  plaintiffs. 

The  demurrers  to  the  declaration,  and  the  two  pleas, 
(third  and  fifth,)  present  all  the  questions  which  need  be 
considered  by  this  Court. 
The  letter  of  the  defendant  was  obviously  intended  as 
Tha  consirnc-  ^  guaranty,  not  only  to  Rockhill  &  Co.,  to  whom  it  was 
lion  of  the  leuor  addressed,  but  to  any  other  merchants  of  Philadelphia, 
"^^^'        who  on  the  faith  of  it  should  sell  goods  to  0*Brian  at 
that  time,  and   for  the  firm  of  Kincheloe  &  O'Biian, 
Nor  was  it  necessary,  in  order  to  entitle  them  to  the  bene- 
fit of  the  guaranty,   that  0*Brian  should  be  actually  in- 
troduced to  them  by  Rockhill  &  Co.     It  was  sufficient,  if 
upon  his  reference,  the  letter  was  shown  to  them,  or  a 
copy  furnished  by  Rockhill  &  Co.,  or  by  their  authority. 
The  pleas  third  and  and  fiflh,  denying  an  introduction  by 
Rockhill  &  Co.,  were  therefore  properly  adjudged  bad. 
But  the  question  might  have  been  made  on  (he  demur- 
Totvthorize  a  rer  to  these  pleas,  and  it  arises  directly  on  the  demurrer 
(en«rai'iettM°ef  to  the  declaration,  whether  upon  the  facts  therein  stated, 
necessary  \%i  ^^^  plaintiffs  have  shown  themselves  entitled  to  sue  upon 
the  pUmtiff  not  (he  guaranty.    This  question  has  been  argued  with  ra- 
the gaarantywai  ference  to  two  objections  made  to  the  declaration.    The 
credft^Vven  np*  first  is,  that  it  no  where  avers  that  the  defendant  was  no- 
S!er»«aiiy!bSt  *'^®^  ^'^  ^**®  acceptance  of  his  guaranty  by  the  plaintiffs, 
thai  the  guaran-  or  of  their  having  acted  on  it  by  selling  goods  on  the 

tor  was  notified    -.,       -.  -,  «.i         ijj.i  j*^ 

in  a  reasonable  faith  of  it,  or  of  the  amount of  goods  sold,  and  the  credit 

U™g1ien!*'1u  Ixl  given.    The  second  is,  that  there  is  no  sufficient  averment 

tent,  ai^^terms^  of  Juq  diligence  in  demanding  or  coercing  payment  from 

ffuarantor  would  the  primary  debtors,  or  of  notice  of  their  failure  to  pay. 

for  pe^rformanca  It  is  contended  on  Ihe  part  of  the  plaintiffs,  that  this  is 

^'•^^  an  absolute  and  unconditional  guaranty;  that  the  mere 

fact  of  the  plaintiff's  having  sold  the  goods  on  the  faith 

of  it,  is  an  acceptance,  and  binds  the  guarantor  without 

fuKberactor  notice  on  their  part;  that  they  were  not 

bound  to  any  particular  diligence  against  the  primary 

debtor,  but  only  to  a  reasonable  effort  to  make  the  debt ; 

that  this  is  shown  by  their  ineffectual  suit,  brought  against 

Digitized  by  VjOOQ  IC 


tklX  TfiRM  1846.  1 

(hft  porehUMrk  of  the  goodi;  and  that  the  averment,  that     Kt*eair.6e 
before  the  present  suit  was  brought,  the  defendant  had     Holmbj,  ft6. 
due  notice  of  the  failure  of  the  principal  debtor*  to  pay, 
and  the  debt  was  demanded  of  him,  1s  sufficient. 

By  the  nature  of  Ibis  action,  and  the  terms  ofthedec^ 
laration,  the  guaranty  of  the  defendant,  though  contained 
in  a  letter  to  Rockhill  &  Co.,  and  not  addressed  particu*- 
larly  to  the  plaintiffs,  is  treated  as  a  contract  with  them. 
When  did  the  guaranty,  which  was  originally  a  mere 
offer  made  to  the  merchants  of  Philadelphia  generally, 
or  at  least  to  such  as  should  be  applied  to  for  credit  by 
0*Brian  on  the  faith  of  its  promise,  become  a  contract 
between  the  plaintiffs  and  the  defendant?  Must  not  that 
mutual  assent  of  the  parties  which  is  necessary  to  consti- 
tute an  agreement  or  contract  between  them,  be  evidenc- 
ed by  some  external  act,  or  at  least  by  some  fact  tending 
to  show  the  assent?  Must  not  this  fact  be  of  such  a  nature 
as  to  convey  to  each  a  knowledge  of  the  assent  of  the  oth* 
er?  And  is  the  mere  fact  of  selling  goods  in  a  distant 
city  to  a  person  having  a  letter  of  guaranty,  which  may 
or  may  not  have  been  shown  or  relied  on,  a  fact  of  this 
nature?  Or  rather  may  it  be  asked,  is  the  fact  that  the 
party  has  given  to  another  a  general  letter  of  guaranty 
which  may  be  acted  on,  sufficient  evidence  to  him  that  it 
lias  been  acted  on  by  any  particular  person  ?  It  is  true, 
Che  assent  of  the  guarantor  is  sufficiently  evidenced  by  his 
letter  offering  to  guaranty  any  debt  which  the  bearer  may 
eoniract,  &c.,  and  he  cannot  retract  his  offer  after  it  has 
been  properly  acted  on.  If  he  says  he  will  guaranty  the 
payment  of  a  particular  subsisting  debt,  and  his  letter  is 
addressed  to  the  creditor,  and  retained  by  him,  the  bare 
emission  to  reject  the  offer  might  be  sufficient  evidence 
ef  its  acceptance.  But  in  the  case  of  an  offer  to  guar- 
Mty  future  transactions  wholly  Qnde6ned  in  extent,  with 
^reons  not  named  and  not  known,  and  which  may  or 
may  not  take  place,  it  seems  to  be  required  by  the  essen- 
tial nature  of  a  contract,  that  the  guarantor  should  be  in- 
tbrmed  of  the  (hct  that  his  guaranty  has  been  accepted 
Md  acted  on,  and  by  whom,  and  that  this  information 
akoaU  be  communicated  to  him  at  once,  or  at  least  that 
tbe  party  eceepttng  the  guaranty  and  intending  to  rely  on 
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KiHCBKLOB      jt^  should  at  once  take  the  proper  steps  for  comrouaica- 
HoLMKs,  &•.     tiong  it.    As  it  should  not  remain  optional  with  him 
"  for  any  indefinite  period,  whether  or  not  there  is  a  con- 

tract between  him  and  the  guarantor.  So,  not  only  should 
the  question  of  his  acceptance  of  the  guaranty  and  as- 
sent to  the  contract,  be  at  once  decided  in  his  own  mind, 
but  his  decision  should  be  at  once  unequivocally  mani- 
fested to  the  party  whom  he  intends  to  hold  bound,  and 
for  whose  benefit  alone  an  instantaneous  decision  is  re- 
quired. 

But  it  is  in  a  practical  point  of  view,  immaterial 
whether  we  say  that  no  contract  arises,  unless  the  party 
intending  to  rely  on  the  guaranty  gives  notice  of  that  in- 
tention, or  that  the  guarantor  cannot  be  held  responsible 
unless  he  has  had  due  notice  of  the  acceptance  of  his 
guaranty.  It  is  immaterial  whether  the  notice  be  es- 
sential as  a  prerequisite  to  the  existence  of  the  contract, 
or  whether  it  is  essential  to  its  availability  and  enforce- 
ment. The  object  or  end  of  the  requisition  in  either 
case,  is  that  the  j^uarantor  may  know  that  he  is  bound, 
and  to  whom,  in  order  that  he  may  be  enabled  to  take 
auch  measures  for  his  own  safety,  as  circumstances  may 
require.  It  cannot  be  presumed  that  the  maker  of  a  gen- 
eral guaranty,  referring  to  future  and  indefinite  transac- 
tions, intends  either  to  dispense  with  a  timely  knowledge 
of  the  existence  and  extent  of  such  liabilities  as  he  is 
willing  to  incur  under  the  guaranty,  or  to  impose  upon 
himself  the  burthen  of  enquiry  to  ascertain  what  mer- 
chants in  a  large  city  may  have  acted  upon  it.  From  the 
nature  of  the  thing  to  be  notified,  which  is  the  act  or  in- 
tention of  one  of  the  parties,  the  duty  of  giving  notice 
seems  appropriately  to  devolve  on  him.  As  in  other  ca- 
ses, the  notice  should  be  given  at  once;  that  is,  in  rea- 
sonable time,  with  a  view  to  the  accomplishment  of  the 
purpose  for  which  it  is  required,  and  if  given  after  the 
transaction  based  upon  the  guaranty  has  actually  occurred, 
the  notice  should  communicate  the  nature  and  extent  of 
the  transaction.  All  this  seems  to  be  required  by  that 
good  faith  and  precision  and  promptness  which  charac- 
terize the  principles  and  usages  of  the  law  merchant. 
And  so  far  at  least  as  regards  the  necessity  of  seasonable 
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Botiee  of  the  acceptance  of  the  fgoaranty,  tht  role  abor*     J^»««».«« 
ttated  is,  as  we  think,  fully  sustained  by  authority.  Holmm,  Aa. 

In  the  case  of  Adams  vs  Jones,  (12  Peters'  &  C.  Rep. 
213.)  Judge  Story,  after  stating  the  question  to  be, 
''whether  upon  a  letter  of  guaranty,  addressed  to  a  par- 
ticular person  or  persons  generally,  for  a  future  credit  to 
be  given  to  the  party  in  whose  favor  the  guaranty  is  drawn, 
notice  is  necessary  to  be  given  to  the  guarantor,  that  the 
person  giving  the  credit  has  accepted  or  acted  on  the 
guaranty,  and  given  the  credit  on  the  faith  of  it,"  goes  on 
to  say,  "we  are  ail  of  opinion  that  it  is  necessary,  and 
that  this  is  not  now  an  open  question  in  this  Court,  aftet 
the  decisions  which  have  been  made,  in  Russell  vs  Clark, 
(7  Cranch.  69;)  Edmondson  vs  Drake,  {&  Peters,  624;) 
Douglas  vs  Reynolds,  (7  Pricrs,  113;)  Lw  vs  Dick,  (10 
Peters,  482 ;)  and  again  recognised  at  the  present  term, 
in  the  case  of  Douglas  vs  Reynolds.'*  And  after  de« 
monstrating  the  entire  reasonableness  of  the  rule,  he  says, 
"If  therefore,  the  question  were  entirely  new,  we  should 
not  be  disposed  to  hold  a  different  doctrine,  and  we  think 
the  English  decisions  are  in  entire  conformity  with  our 
own." 

Upon  referring  to  the  cases  above  cited,  it  will  be 
found  that  while  the  letter  of  guaranty  is  in  none  of  them 
more  indefinite  or  comprehensive  than  in  this  case,  it  is 
in  several  instances  decidedly  less  so.  And  yet  in  each  of 
them  the  same  doctrine  of  the  necessity  of  giving  notice 
of  the  acceptance  of  the  guaranty,  &c..  is  infalibly  main- 
tained. In  Douglas  vs  Reynolds,  (7  Peters,  125,)  it  is 
decfded  that  the  notice  must  be  given  in  a  reasonable 
time  after  acceptance  of  the  guaranty,  and  in  other  cases 
the  expression  is  due  notice.  But  without  any  such  ex- 
press qualification  of  the  rule,  the  requisition  of  notice 
implies  ihhi  it  shall  be  given  in  a  reasonable  time  after 
the  fact,  so  as  to  make  it  available  to  the  party  for  the 
purposes  for  which  it  is  required  to  be  given. 

In  CkUty  on  Contracts,  p,  500,  Note  1,  reference  is 
made  to  many  American  cases,  in  which  the  doctrine 
laid  down  by  the  Supreme  Court  of  the  U.  States,  with 
respect  to  notice  of  the  acceptance  of  a  guaranty  of  a  fu- 
ture and  uncertain  transaction  is  maintained.  And  we 
Vol.  VII.  2 
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ij««tii.o«     have  seen  no  opposing  authority  which  brings  the  doc- 
■eufi,  ftt «     trine  into  serious  question.    There  is  nothing  in  the 
terms  of  guaranty  in  this  case,  to  take  it  out  of  the  letter 
or  principle  of  the  rule.    It  relates  to  future  and  indefin- 
i(e  transactions  with  uncertain  and  unknown  persons. 
Whether  any  such  transactions  would  be  made»  and  wheth- 
er if  made,  it  would  be  on  the  faith  of  the  proposed  guar- 
anty, and  to  what  extent,  and  by  whom  made,  are  matters 
of  which  the  guarantor  must,  in  the  nature  of  things,  be 
in  the  first  instance  entirely  ignorant.    The  principle  of 
the  rule  requires  that  he  shall  have  notice,  in  order  that  he 
may  protect  his  own  interest.    The  expression  in  the  let- 
ter, declaring  that  no  one  shall  lose  by  any  of  the  writer's 
sons  while  he  is  able  to  sustain  them,  is  no  part  of  the 
guaranty,  and  does  not  change  its  nature  and  extent.    It 
\       is  rather  an  expression  of  sentiment  than  of  obligation. 
(       It  is  not  as  the  declaration  denominates  it,  a  covenant* 
And  if  it  were  it  would  be  limited  by  the  reference  to  the 
ability  of  the  covenantor,   with  regard  to  which  there  is 
no  averment. 
The  declaration  then,  is  in  our  opinion,  fatally  de- 
ne naiaiitor  fective,  in  not  averring  notice  that  the  guaranty  was  ac* 
tice'of  Uie^Sx-  cepted,  and  credit  given  on  the  faith  of  it.    The  only 
whfeh^hir*'!!^  notice  averred   is,  of  the  total  failure  of  Kincheloe  ^ 
rapposediohave  O'Brien  to  pay  the  debt.    But  as  the  declaration  states 
sulrimtf'    ui  I  the  suit  against  Kincheloe  <^  O'Brien,  and  the  effort  to 
iiftM  1!^^%r6dU  i^^i^^  ^^^  judgment  by  executions,  on  which  only  a  part 
limfi^  nafbie!  ^**  realised,  and  no  other  property  was  found,  this  aver- 
ment is  understood  to  refer  to  the  failure  of  the  remedy 
against  the  principals.    And  even  if  it  be  understood  as 
implying  a  notice  then  given  of  the  acceptance  of  the 
guaianty,  the  notice  would  have  been  too  late.    Nor  in- 
deed would  it  have  been  timely  or  seasonable,  or  doe 
notice,  if  given  only  when  the  credit  of  six  months  al- 
allowed  to  Kincheloe  ^  O'Brien  had  expired.    As  plain- 
ly implied  in  the  opinion  delivered  by  Judge  Story,  (12 
PeUrs,  213,)  the  notice  should  have  been  such  as  would 
have  enabled  him  *'to  avail  himself  of  the  appropriate 
means  in  law  or  equity  to  compel  the  other  parties  to  dis- 
charge him  from  future  responsibility."    And  although 
the  same  strictness  may  not  be  required  as  in  giving  no- 
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tice  of  a  protest,  still  the  notice  must  be  reasonable  with  Kimombloi 

reference  to  the  time  of  the  acceptance  and  the  extent  of  Holmbi,  &e. 

credit,  and  the  purposes  of  the  notice.    We  know  of  no  "^                 • 
role  but  that  it  shall  be  given  in  convenient  time  after  the 
acceptance,  or  at  least  after  the  transaction  under  the 
guaranty. 

Upon  the  second  objection  we  need  only  remark,  that  Without  dne  bo-  ^ 

without  due  notice  of  the  acceptance  of  the  guaranty,  no  otpttot*  of^  a 

diligence  in  coercing  the  debt  from  the  principal  debtors,  5f*Siifeiic6*^1« 

or  in  giving  notice  of  their  failure  to  pay  could  make  the  pumi!^      ^e 

guarantor  liable.    But  as  due  notice  of  the  acceptance  ni\n^  Bottc«  of 

of  the  guaranty  would  have  sufficed  to  put  the  guaiantor  wUi^not'^^Str 

on  his  guard,  we  are  not  prepared  to  decide  that  in  case  Jf^J^jSi"'*'"*" 

of  such  a  guaranty  as  the  present,  the  creditors  after  giv-  —But  after  dvo 

ing  such  notice,  would  be  bound  to  use  greater  diligence  eopunco,  dToTof 

in  demanding  or  coercing  payment  from  the  principals,  ^rtSoui&f^^'iio^ 

than  a  man  of  ordinary  prudence  would  use  in  his  own  tice  pf  tke  pro- 

case,  or  that  they  were  bound  to  give  to  the  guaiantor  Uie     principal, 

any  particular  notice  of  their  proceedings  in  this  respect,  ^^a^^  ^^mtii 

until  they  called  upon  him  for  payment.  mZSeS!  and^    ^ 

If  the  plaintiffs  had  taken  a  bill  of  exchange,  drawn  greater  decree  of 

by  Kincheloe  (^  O'Brien,  for  the  price  of  the  goods,  they  not'be^^^lred 
would  probably  have  been  bound  to  use  that  degree  of  ^^"JJa^a?2 

diligence  in  its  presentation  which  is  prescribed  by  the  man  of  ordinary 

.•11  Ti   *  i_     •       A  1  .  pmdence  wonld 

mercantile  law.  But  having  taken  a  common  promisory  uke  in  Us  own 
note,  the  same  rule  does  not  apply.  And  we  cannot  say 
that  there  has  been  any  want  of  diligence  against  the 
principal  debtors  by  which  the  guarantor  if  ever  bound, 
baa  been  discharged.  If  it  appeared  that  any  thing  was 
lost  by  the  failure  to  sue  from  March  until  September, 
1842,  the  case  might  possibly  be  different.  But  no  quea- 
tion  arises  as  to  that.  But  for  the  defect  in  the  declara- 
tion above  noticed,  the  demurrer  should  have  been  sos* 
tained. 

Wherefore,  the  judgment  is  reversed  and  the  cause 
remanded,  with  directions  to  sustain  the  demurrer  to  the 
declaration,  and  for  further  proceedings. 

Pirtlc  for  plaintiff;  Morehtad  ^  Rod  for  defendants. 
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Case  4. 


Sci.  Fa.  Applegate  vs  Commonwealth. 

Error  to  the  Jefferson  Circuit. 
Criminal  case.    ScLfa. 

September  14w     ^vdob  Bbbok  delivered  the  opinion  of  the  Court 

This  was  a  scire  facias  upon  a  recognizance  entered 
CMottafed.        jnto  by  West,  with  Applegate  as  his  surely,  in  the  Jeffer- 
son Circuit  Court,  in  the  sffm  of  three  hundred   dollars, 
conditioned  that  West  should  keep  the  peace  and  be  of 
good  behavior  for  twelve  months. 

The  scire  facias  avers  that  West  had  violated  the  con- 
dition of  the  recognizance  by  committing  an  assault  and 
battery  upon  one  Alexander  S.  Fowler,  within  the  period 
therein  named.  The  defendants  filed  a  demurrer  and 
plea  of  not  guilty.  The  demurrer  was  overruled  and  a 
verdict  and  judgment  rendered  for  the  Commonwealth  for 
three  hundred  dollars,  and  the  defendants  have  brought 
the  case  to  this  Court. 

Thr^first,   and  indeed  only  question  presented  by  the 
record,  which  we  deem  necessary  to  notice,  arises  upon 
the  defendant's  demurrer. 
The  statute,  (1  SlaL  Law,  199.)  requires  all  process 
A  Scufa.  on  a  upon   recognizances   in  all  criminal  cases,  to  conclude 
k(Mp"Sc*peac6  "against  the  peace  and  dignity  of  the  Commonwealth  of 
"  JSliii?'''°Ae'  Kentucky,"  and  this  Court  has  held  the  omission  of  that 
peace  ud  digni-  clause  in  a  scire  facias  upon  such  recognizance,  fatal  on 
moBwealth     of  demurrer:    Downing  vs    Commonwealth,    (4   Monroe, 
Se"omiMioa*1a  512;)   Commonwealth  VS  Kimberlaiu,  {6  Monroe,  4:A.) 
ftial  on  demiii'       ^g  tjjg  scire facias  in  the  case  before  us  does  not  con- 
clude as  required  by  the  statute,  nor  any  where  contain 
the  clause   ''against  the  peace  and  dignity  of  the  Com- 
monwealth of  Kentucky."  it  would  follow  that  it  was  de- 
fective and  insufficient,  provided  the  expression  in  the 
siSiiuie '*in  all  criminal  cases*'  should  be  construed  to 
embrace  a  case  of  this  kind. 
The  term  "criminal."  when  used  in  reference  to  judi- 
•rtt  Saagimiii.  cial  proceedings,  is  opposed  to  "civil,"  and  in  its  most 
diftiiH  comprehensive  meaning,  may  be  regarded  as  including 
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all  cases  for  the  violation  of  the  penal  laws.     In  one  of     CoLum,  Ac. 
the  cases  referred  to,  the  recognizance  was  taken  in  a  case   Cahlislb's  Hbi. 
of  felony.     The  offence  charged  in  the  indictment  in  the      j^j^^^      f,^^ 
other  case,  does  not  appear.     The    Commonweallh  vs  emi,, within  the 
Porter,  (1  Marshall,  44.)  was  a  prosecution  for  bastardy,   ^MUuiioa   of 
which  this  Coort  recognized  as  a  criminal  and  not  a  civil  ^'^^"^^^'y* 
case,  and  as  embraced  by  the  provisions  of  the  statute  in 
question,  requiring  recognizances  in  all  criminal  cases  io 
be  taken  in  the  name  of  the   Commonwealth  of  Ken- 
tucky. 

This  is  very  clearly  not  a  civil  case,  but,  in  oar  opin- 
ion, should  be  considered  as  embraced  by  the  expression 
"in  all  criminal  cases,"  as  used  in  the  statute;  and  con- 
sequently the  Court  below  erred  in  overruling  the  derend- 
ant's  demurrer. 

Wherefore,  the  judgment  is  reversed  and  the  cause  re- 
manded, with  directions  to  sustain  the  demurrer  and 
quash  the  scire  facias. 

Greene  for  plaintiff;  Gates,  Attorney  General,  for  Com- 
monwealth. 


7m  18 
I  »3    109' 


Collins,  &c.  vs  Carlisle's  Heirs,  &c.        Chanceby. 


Error  to  the  Grant  Circuit. 
Administrators.    Sureties.     Contribution. 


Case  6. 


JuDOB  Bbbck  deliTeied  the  opinion  of  the  Couit  September  14. 

Iir  1836  the  last  will  of  A.  H.  Carlisle  was  duly  proven  coie  itated. 
and  admitted  to  record  in  the  Harrison  Circuit  Court,  and 
administration,  with  the  will  annexed,  no  executors  be- 
ing named  in  it,  was  granted  to  his  widow,  Nancy  Car- 
lisle and  John  Mitchell,  who,  together  with  R.  A.  Col- 
lins and  Levi  Ashbrook  as  sureties,  executed  a  joint  ad- 
ministration bond.  Subsequently  the  said  Nancy  depart- 
ed this  life,  and  administration  upon  her  estate  was  grant- 
ad  to  James  W.  Collins,  the  husband  of  one  of  the 
daughters  of  the  testator. 

This  bill  was  filed  by  said  James  W.  Collins  and  wife, 
and  the  other  children  of  the  testator,  who  being  infants. 
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Collins,  &c.  sue  by  the  said  James  as  their  goardiaaaad  nextrriend, 
CARLisj.B*f  Hbs.  against  said  Mitchell  as  the  surviving  administrator  and 
the  sureties  in  the  administration  bond. 

The  bill,  besides  the  Toregoing  facts,  alledges  that  the 
defendant,  Mitchell,  took  upon  himself  mainly  the  ad- 
ministration of  the  estate  of  the  testator;  that  no  settle* 
ment  was  made  by  him  and  said  Nancy  before  her  death, 
nor  since  by  him,  of  the  administration.  A  settlement 
is  sought  and  appropriate  relief  against  Mitchell  and  the 
securities. 

The  Court  below  was  of  opinion  that  the  funds  of  the 
CirouTctourL**  ^^^^^  received  by  Mitchell,  after  deducting  credits,  to- 
gether with  the  interest,  amounted  to  $3,675  68,  and 
that  he  and  the  sureties  were  responsible  therefor  to  the 
complainants,  and  decreed  accordingly.  To  reverse  that 
decree  the  defendants  prosecute  this  writ  of  error. 

The  first  question  for  consideration  arises  upon  the 

( Hiubaad  devisei  construction  of  the  following  clause  In  the  will  of  Car- 
hit  eiiate  after   ..  , 
/  Uie  payment  of   ilSte : 

his  ^wViTl'snl  to  *  'As  to  my  properly  and  wealth,  I  first  wish  all  my  just 
beditpoiedof  br  debts  and  funeral  expenses  punctually  paid,  and  the  bat- 
her and  diTided  .  ^  \"iiti  /lijt 

among  my  cbii.  ance  of  my  estate,  wholly,  I  leave  to  my  beloved  wife, 
'^;;Som"*'HeW  Nancy  Carlisle,  and  to  be  disposed  of  by  her  and  divided 
took  an*  aitoie  ^"^^"8  ^1  children  at  her  discretion." 
for  life,  withfttU  The  Circuit  Judge  was  of  opinion  that  under  this  pro- 
5?rchiidren*  or  vision  the  widow  was  entitled  to  a  life  estate  and  to  the 
SeS"  wVat'liJ?  extent  that  the  estate  had  come  to  her  hands  and  had  been 
difcreiipn;   and  appropriated  by  her  to  the  use  of  herself  and  children, 

ihe   dymj,    i^o     ..,.,,,,    ,  .  ■.  i 

ehiidren  of  Uie  that  Mitchell  and  the  sureties  were  not  responsible. 
Prspiied  o?by       In  that  opinion  we  concur.    The  testator  manifestly 
?!«l?l^." """  intended  his  children  to  have  the  benefit  of  his  estate, 

aerinewiu.  ,,  .    #.  i    n  /•        i 

but  as  they  appear  to  have  been  all  infants  and  all  females, 
be  vested  a  discretionary  power  in  the  mother  as  to  the 
time  and  mode  of  appropriating  it  for  their  benefit.  So 
far  as  she  acted  under  the  authority  thus  given  her  by  the 
will,  her  acts  were  final  and  conclusive,  But  as  she  died 
without  controlling  or  disposing  of  the  estate  in  the  bands 
of  Mitchell,  the  complainants,  at  her  death,  became  enti- 
tled to  it,  not  as  contended,  as  her  beirs,  but  under  the 
will  of  their  father. 
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ir  (hM  the  complainants,  as  legatees  of  their  father,    Collins,  &o. 
were  entitled  to  the  estate  in  the  hands  of  Mitchell,  the  Cabli«l«'s  Hai, 
question  arises  as  to  the  liability  of  the  defendants,  Col-     Adminiftuarm 
lins  and  Ashbrook,  as  sureties  in  the  administration  bond.  boDdf^Mo^UabUi 
The  condition  of  the  bond  is,  that  the  estate  is  to  be  iS^iJf  JchooH 
paid  over  to  whoever  may  be  entitled  to  it.    But  it  is  in.  ^npon  the  bond, 
sisted  thai  assets  in  the  hands  of  one  administrator  or  ex-  UabU  fox  each, 
ecutor,  are  assets  in  the  hands  of  both,  and  that  each  is 
responsible  for  the  acts  of  the  other.    This  position  is 
nndonbtedly  true,  where  a  joint  bond  has  been  executed 
as  in  this  case,  but  the  liability  arises  alone  upon  the 
bond ;  for  at  common  law,  one  executor  was  not  respon- 
sible for  the  acts  of  a  co-executor  in  relation  to  property, 
over  which  he  had  exercised  no  control :  Sovth's  heirs  vs 
Hoy^s  executors,  (3  Monroe,  96;)  Moore  et  al.  vs  Wal- 
ler's heirs,  (1  Marshall,  488.)     But  upon  the  bond  each 
becomes  responsible  for  the  acts  of  the  other,  but  the 
responsibility  is  as  surety.    The  bond  effects  no  change 
in  the  ofiSce  or  fiduciary  character  of  the  parties  or  in 
their  relations  to  each  other,  except  that  each,  in  virtue 
thereof,  occupies  the  attitude  of  surety  for  the  other.     Col- 
lins and  Ashbrook  were  sureties  for  each  administrator, 
and  each  a  co-surety  with  them  for  the  other.    It  results 
from  this  view  of  the  case,  that  the  widow,  as  co-surety 
with  Collins  and  Ashbrook,  was  responsible  to  the  com- 
plainants for  the  estate  in  the  hands  of  Mitchell,  and  that 
it  was  erroneous  to  decree  against  them  Without  reference 
to  the  liability  of  her  estate  or  representatives. 

The  complainants  being  her  personal  and  legal  repre-  When  two  Ad* 
sentatives,  it  was  impracticable  to  include  them  in  the  fitet/oint^bond^ 
decree  against  Mitchell  and  Collins.  &c.,  but  as  all  proper  °"hV  Ind'  euwt 
parties  were  before  the  Court,  an  enquiry  should  have  ^\?»  "•  ■"«4.^* 

,  ..  .  .  *  i.    t       ,  I  L    1        .        chancery  for  dw- 

been  directed  as  to  the  estate  left  by  her  and  belonging  tiibtttion  by  the 
to  ber  in  her  own  right,  and  the  result  of  such  enquiry  Held  Uiat^od!! 
would  enable  the  Court  to  determine  the  extent  of  the  |i",fo^eom»to! 
liability  of  the  other  sureties.  If  she  left  estate,  to  which  for  moie  than  the 
the  complainants  would  be  entitled  or  had  received,  equal  the  other ^rV 
lo  one  third  of  the  decree  against  Mitchell,  or  of  the  es-  i^JdnctiM  Ae\l! 
tate  in  his  hands,  it  would  follow  that  Collins  and  Ash-  jijJlJJ^?^*' 
brook  should  only  be  subjected  to  the  payment  of  the  m  one  suretri 
other  two  thirds.    If  her  estate  should  be  inadequate  to  to  ihat*iiSonS 
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Collins,  &c.    pay  one  third,  they  would  be  responsible  for  the  residue, 

Cablislb's  Hh8.  whatever  it  might  be,  after  deducting  her  estate  or  such 

which   had   or  portion  thereof,  not  exceeding  one  third,  as  would  be  sub- 

tho"haiid»"of the  J^^^»  regarding  her  as  a  cosuiely,  to  the  complainant's 

aompiainanui.      demand..   And  for  whatever  sum  upon  these  principles, 

they  may  be  found  responsible,  a  joint  decree  should*  be 

lendered  against  Mitchell  and  them,  and  Mitchell  should 

be  decreed  to  pay  the  residue. 

It  is  certainly  true  that  according  to  the  strict  rules  of 
chancery  practice,  the  complainants  should  have  present- 
ed  their  case  in  view  of  the  principles,  which  we  recog- 
nize as  applicable  to  it.  But  as  no  objection  on  this 
ground  was  made  in  the  Court  below,  and  as  all  proper 
parties  are  before  the  Couit,  we  think  it  unnecessary  to 
drive  the  party  to  a  new  suit  or  even  to  require  additional 
pleadings.  Complete  justice  in  the  whole  case,  we  ap- 
prehend, may  be  done  in  the  mode  indicated. 

We  are  not  satisfied  that  there  is  any  error  in  the  de- 
cree in  regard  to  the  amount  decreed  against  Mitchell. 
It  is  manifest  that  he  appropriated  the  funds  of  the  estate, 
which  came  into  his  hands,  to  his  own  use;  and  upon 
that  ground  he  was  properly  charged  with  interest. 

Nor  have  the  defendants  any  cause  to  complain  that  a 
refunding  bond  had  not  been  executed.  The  decree  pro- 
vides that  no  execution  shall  issue  thereon,  and  that  the 
same  shall  not  bear  interest  until  the  next  term  of  the 
Court,  nor  until  a  refunding  bond  shall  be  executed  ac- 
cording to  law,  and  with  security  to  be  approved  of  by 
the  Court. 

The  decree  is  reversed  and  the  cause  remanded  for  fur- 
ther proceedingsa  and  decree  consistent  with  the  princi- 
ples of  this  opinion. 

Trimble  for  plaintiffs;  O'Harra  for  defendants. 
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Smith  V8  Roach's  Executor.  P«t.  &  Sum. 

Appeal  from  the  Todd  Cjlrcuit. 

Foreign  exchange.    BiUs  of  exchange.    Notice.     Evi-       Case  6. 

dence. 
Chibp  Ju»tic»   Ewih©  deU:rered    the  opinion  of  the   Court  Septemher  16. 

This  is  an  action  on  a  bill  of  exchange,  by  petition  ji^meni**lff"J 
iinder  our  statute,  instituted  by  Roach,  as  Cashier  of  the  circuit  Couru 
Branch  Bank  of  Tennessee,  at  Clarksville.  and  revived  « 

in  the  name  of  his  executor  against  Smith  as  endorser. 
The  bill  is  for  S2.500.  drawn  by  C.  M.  BarliLer  &  Co.. 
en  Messrs.  Roheit^  Williams  of  New  York,  in  favor  of 
Wm.  Harlan,  payable  four  months  afterdate,  and  endors- 
ed by  him  to  B.  D.  Smith,  the  appellee,  and  by  Smith  to 
Roach,  the  Cashier  of  the  Bank  aforesaid,  by  which  the 
bill  was  purchased,  and  endorsed  by  Roach.  Cashier,  to 
the  Cashier  of  the  mother  Bank,  at  Nashville,  and  was 
endorsed  by  him  to  0.  J.  Cummin,  Esq.,  Cashier,  New 
York,  and  transmitted  to  him  for  collection.  The  jury, 
under  the  instruction  of  the  Court,  found  for  the  plaintiff, 
and  Smith  has  appealed  to  this  Court, 

Three  questions  are  raised  which  we  will  notice : 

let.  That  the  evidence  is  not  sufficient  to  prove  Roach  ^Scop^ftw^ 
to  be  an  executor.  By  the  statute  of  1812,  ( I  Stat.  i^^j^*/*^^°4ciS 
Laws,  674.)  an  authenti<^ated  copy  of  the  certificate  of  evidence  oi,  & 
probate  is  sufficient  to  prove  that  the  plaintiff  is  a  foreign  IS^\'^"of*arEx*3 
executor.  The  fact  thai  he  has  been  appointed  and  qual-  JJsute!"  "***' 
ified  by  the  Court,  is  evidence  that  he  was  duly  and  right- 
fully eippoinied,  and  pr«-8upposes  that  all  the  previous  re- 
quisites to  a  rightful  appointment  had  been  shown.  „  . 

r^ .     T    .       .  .         J     .  .  .  «.   .  i.     I.      Noiiee  of  the 

2d.  It  IS  objected  that  there  is  no  sufficient  proof  of  dishonerofabiii 

due  notice  having  been  given  of  the  dishonor  of  the  bill  JiwonaWe,**  if 

for  non-payment.    That  the  notice  might  have  reached  JaT^aftJi^thedhT- 

Smith,  the  endorser,  perhaps  a  day  sooner  by  a  direct  rout  houot;  each  en- 

from  New  York  to  his  residence.    The  general  rule  which  dat'tner  notic'^ 

has  been  sanctioned  by  this  Court,  is  that  where  the  bill  Sw^iSImSdiate 

has  passed  through  several  hands  by  endorsement,  and  is  eadoiser. 
ToL.  Vll.                        3 
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Skitb        dishonored,  that  each  party  has  a  day  artei  he  has  received 
RoACH'i  Ex'b.    notice,  to  transmit  notice  to  a  preceding  party,  from  whom 
he  has  received  the  bill,  and  especially  if  he  resides  in  the 
same  neighborhood  or  county  where  the  other  parties  re- 
side, and   he  the  same  time  to  his   preceding  party: 
Smith's  Mercantile  Lau>,  147,  side  page,   201 ;)  Rick- 
ford  vs  Ridge,  (2  Camp.  637  ;)  Darbyshire  vs  Parker,  (6 
East,  3;).  Triplett  vs  Hunt,  (3  Dana,   126.  and  the  au- 
thorities referred  to.)     And   we  believe  it  customary 
among  bankers  and  merchants,  where  the  bill  is  endors- 
ed and  sent  abroad  for  collection  ,for  the  Bank,  agent  or 
holder,  to  send  the  notices  of  dishonor  to  the  place  and 
party  from  whom  he  received  it,  for  distribution,  and  he 
to  the  next.    This  course  has  been  pursued  in  this  case, 
and  allowing  the  time  of  one  day  to  each,  the  notice  to 
Smith  was  reasonable,  being  as  speedy  as  the  course  of 
the  mail  by  Nashville,  where  the  notices  were  properly 
sent,  would  justify. 
3d.  It  is  objected  that  the  bill  was  presented  to  the 
It  is  not  India,  drawee  for  acceptance,  and  dishonored,  and  no  notices 
Inn  of  e\ohange  given  of  the  dishonor.     And  as  proof  of  the  fact  the  de- 
wV^numbM  **if  ^^dant  relied  on  a  memorandum  or  noting  on  the  face 
day$  afterdate,  of  the  bill,  in  the  following  abbreviated  words:  "Pro. 
■ented    for  ^IT-  n.  a.  April  the  19tb,  1842.        JoHir  D.  Campbell, 
SSl'r.t  if"p«l  "Not.  Pub.  N.  Y."  ■ 

tented  and  not  which  he  proved  by  the  plaintiff's  witness,  the  President 

ncoepted,  notice      ^    .      «      i      i.  m  .,        .        ..... 

thereofahoQid b«  of  the  Bank  of  Tennessee,  to  mean,  usually,  that  the  bill 
SbieVme'tTSEIi  had  been  presented  by  the  Notary  Public  to  the  drawee, 
drawer,  Ac.        ^^j  noted  for  protest  for  non-acceptance,  and  further,  that 
John  D.  Campbell,  whose  name  was  to  the  protest  for 
non-payment,  dated  the  17th  June,  1843,  when  the  bill 
fell  due,  was  in  the  same  hand  write,  and  he  believed  to 
be  the  same  signature  with  that  signed  under  the  abbrevi- 
ated note  aforesaid.     This  evidence  was  all  excluded 
from  the  jury  by  the  Court,  and  a  verdict  found  for  the 
plaintiff. 
The  doctrine  is  well  settled  that  a  holder  is  not  bound 
—And  if  encb  a  ^  present  a  bill  to  the  drawee  for  acceptance,  that  is 
^"d^oracce'*ti  made  payable  a  given  number  of  days  or  months  after 
ed,  \hpxigh   no  date,  until  after  it  falls  due,  yet  if  he  does  present  it  for 
or^nottce^sTveDt  Acceptance  and  the  bill  is  dishonored,  he  is  bound  to  give 
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doe  notice  lo  those  whom  be  iateods  to  hold  respoQsible         ^^™ 
for  its  contents :  Bank  of  Washington  vs    TriplcU,   (1    Kqach's  Ex*i. 
Pders.   25;)    Tawnsley^vs  SimralU    (2  PeUrs,   170.)  in  a  •uu  thereaf- 
The  reason  of  the  rule  is.  thai  the  drawer,  if  he  has  agaiostaoendor- 
funds  in  the  hands  of  the  drawee,  may  immediately  with-  by''any™c«mpe^ 
draw  them,  and  the^endorsers  may  be  apprised  of  thene.  ^l^^ ^  evidence, 

_       ,  .        .  ,.  '  .  ,  i*»e  factofrefu- 

cessity  of  takmg  immediate  steps  to  secure  themselves,  lai  of  ihe  draw- 

Tbey  all  have  a  right  to  be  apprised  of  the  true  condition  p<.!«r9*26t^2'A! 

of  things  known  to  the  holder.     So  if  the  acceptance  be  ihorinoieof  ihe 

conditional  or  partial,  notice  must  be  immediately  given  Noiarj,  wko  af- 

to  the  other  parties  to  the  bill,  of  the  character  of  the  ac-  out  the  proieit 

ceplance  offered:  {Chitly  on  BiUs,  179;  Same,  196.)  l^'nu^eTK; 

But  the  question  arises,  was  the  note  or  memorandum  p^^*>  !■  compe- 

#.       ^    L      .  ...  .  .  ^    .  tern  evidence  to- 

on  the  lace  of  the  bill  competent  evidence  of  the  presen-  goto  ihejury. 
talion  and  dishonor  by  the  drawee,  to  be  left  to  the  jury 
with  the  explanatory  evidence  as  to  the  meaning  of  the 
abbreviations.     We  think  it  was. 

Whatever  may  have  been  the  meaning,  purpose  or  et 
lect  of  noting  the  bill  for  protest  formerly,  or  when  it  was 
introduced,  it  seems  now  to  be  the  general  course  of  bua- 
iness,  well  understood  among  bankers  and  mercantile 
men,  for  the  holder  to  present  the  bill  for  acceptance  or 
payment,  and  if  refused,  hand  it  over  to  a  Notary  Pub- 
lic to  be  again  presented  and  protested  if  dishonored. 
He  again  presents  it  and  demands  acceptance  or  payment, 
as  the  case  maybe,  and  if  it  be  dishonored  he  noi€$  it  for 
protest,  or  makes  a  npte  on  the  bill,  in  an  abbreviaied 
form,  similar  to  the  note  or  memorandum  on  the  face  of 
the  bill  in  question,  indicating  the  demand  and'  protest 
for  non«acceptance  or  non-payment,  and  the  day  when  the 
bill  was  dishonored  and  reasons  for  the  dishonor,  if  any 
are  given,  to  which  the  Notary  signs  his  name,  as  in  the 
ease  before  os;  and  he  afterwards,  on  the)  same  day, 
and  sometimes  days  afterwards,  draws  out  the  protest  at 
full  length,  and  in  solemn  form,  under  his  notarial  seal, 
the  noting  serving  as  his  memorandum. 

This  being  the  usual  course  and  general  practice  among 
Notaries,  the  noting  has  become  an  official  act,  entitled 
to  cooaideration  as  evidence  of  the  fact  of  presentation 
anJ  demand  by  the  Notary,  and  dishonor  by  the  drawee; 
and  of  such' demand  and  dishonor  the  drawer  and  en- - 
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Smith  dorsers  had  a  right  to  have  notice.  It  is  true  it  is  said 
Roach's  Ex*ir.  that  a  protest  for  non-acceptance  of  a  foreign  bill,  is  ne- 
cessary, and  cannot  be  supplied  .by  noting  or  any  other 
proof.  This  is  true  with  respect  to  the  holder's  right  to 
recover  on  such  bill.  To  entitle  him  to  sustain  his  action 
he  most  not  only  show  notice  of  the  dishonor,  but  also 
a  protest  regularly  made  out  under  the  notarial  seal,  as 
such  protest  is  essential  to  bis  action.  But  it  does  not 
follow  that  the  defendant,  against  whom  the  recovery  Is 
sought,  may  not  show,  by  any  grade  of  evidence  that  is 
competent,  that  the  bill  was  in  fact  presented  and  accept- 
ance demanded  and  refused,  and  no  notice  given  of  the 
dishonor.  The  demand  by  the  Notary  and  refusal  by  the 
drawee  is  the/ad  of  dishonor,  and  of  that  fact  it  is  the 
right  of  the  drawer  and  endorsers  to  be  apprised,  and  the 
duty  of  the  holder  to  apprize  them.  And  though  it  might 
be  quite  proper  for  the  holder,  who  has  possession  and 
control  of  the  bill,  to  be  held  to  the  strict  proof  of  a 
protest,  regularly  drawn  out,  as  the  only  evidence  of  the 
fact  of  dishonor,  if  the /ad  existed,  and  of  which  they 
had  a  right  to  be  apprised,  or  to  be  excused  from  the  pay- 
ment of  the  bill,  it  would  seem  to  be  quite  proper  to  al- 
low ivem  to  prove  the  fact  by  any  other  evidence  in  their 
power.  If  they  be  not  allowed  to  do  so,  then  would  the 
holder  be  enabled  to  escape  from  the  consequences  of  his 
own  negligence,  by  omitting  to  have  the  protest  made 
out  at  length,  or  destroying  or  withholding  it  if  it  was. 

The  memorandum  or  note  on  the  face  of  the  bill,  ex- 
hibited and  relied  on  by  the  plaintiff  as  the  evidence  of 
his  right  to  recover,  shows  that  the  bill  had  been  in  the 
hands  of  Campbell,  who  signed  himself  Notary  Pubiie, 
and  was  certainly  Notary  Public  less  than  two  months  af- 
terwards, when  he  protested  the  bill  for  non-payment,  as 
such.  From  these  facts  it  may  be  inferred  that  be  was 
Notary  Public  at  the  date  of  the  note  or  memorandum, 
and  that  the  bill  was  placed  in  his  hands  as  such,  for  de- 
mand and  protest,  and  was  demanded  and  refused,  and 
noted  for  protest  by  him,  officially,  at  the  time  of  the  re- 
fusal, and  as  a  part  of  the  res  gesta  of  the  transaction. 
As  such,  and  being  found  on  the  face  of  the  plaintiff's 
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bill,  it  was  competent  for  the  jury  to  consider  of  it  as  evi- 
dence of  the  fact  of  presentment  and  dishonor  of  the  bill. 

This  evidence  being  excluded  from  the  jury  by  the  Cir- 
cuit Court,  it  is  the  opinion  of  this  Court  that  the  judg- 
ment of  the  Circuit  Court  be  reversed  and  cause  remand- 
ed, that  a  new  trial  may  be  granted  without  the  payment 
of  costs. 

Ufidencood  for  appellant ;  Morthead  if  Reed  for  appel- 
lees. 
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Smith  e£  aL 

V9 

Blakd. 


Smith  et  al.  vs  Bland. 

Error   to   the   Marion   Circuit. 


Case. 


7m  21 
flOl  390 
101    391 


Adminislraior.    Assets.    Rents.    County  Court  Justices.       Case  7. 

Ghibp  Justice  Ewxho  deliTeied  the  opinion  of  the  Court.  Stptember  17. 

This  is  an  action  on  the  case,  brought  under  the  34th  Case  suted. 
section  of  the  act  of  1797,  (I  Stat.  Laws.  664.)  by  Nan- 
cy Bland  against  Smith  and  others,  as  acting  Justices  of 
the  Peace  of  the  Washington  County  Court,  for  failing  to 
take  security  from  John  Scanland,  to  whom  they  granted 
letters  of  Administration,  on  the  estate  of  John  S.  Bland, 
dec'd.,  the  ancestor  of  the  plaintiff.  It  seems  that  secu- 
rity was  offered  and  approved  by  the  Court,  and  was  in 
fact  good  at  the  time,  and  an  attempt  to  execute  a  bond, 
which  was  signed  by  the  Administrator  and  surety,  but 
the  paper  signed  was  a  blank,  and  was  never  filled  up  in 
the  lifetime  of  the  Clerk,  who  took  it,  and  it  now  re- 
mains a  blank  in  the  ofiSce,  by  reason  of  which  the  sure- 
ty was  let  out  from  responsibility  by  the  Court,  in  a  pro- 
ceeding to  subject  the  estate,  and  Scanland  proved  insol- 
vent. A  judgment  was  recovered  against  the  Justices, 
for  the  amount  due  the  plaintiff,  as  heir,  and  they  have 
appealed  to  this  Court, 

Passing  over  the  several  objections  raised  to  the  judg- 
ment, all  of  which  we  deem  unsustainable,  we  will  no- 
tice only  one,  which  is  fatal  to  the  plaintiff's  right  to 
recover. 
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Campbrll  The  Administrator  took  upon  himself  to  rent  out  the 

vvsAKLBY.       lands  and  collect  the  rents  for  the  same.    And  deducting 


Renu  of  laod  re-  the  rents  from  the  amount  of  the  assets  which  came  to 

minisuaior  anj  his  hands,  it  appears  that  he  has  disbursed  in  the  pay- 

^01  Them'  *he  n^^nt  of  debts,  and  in  the  costs  of  administration,  a  much 

sureties  of  ibe  larger  amount  than  the  personal  estate  which  he  received. 

administrator  a  T8    -^  ,  ,.  \       -n  -iji  .1 

not  liable,  iho'   Tor   the   rents  his -surety,  if  security  had  been  taken, 
i^iilt?e'"pe'rson'  ^ould  not  have  been  made  liable.    They  were  not  assets 
ally  as  trnsiee.     which  he  as  Administrator  had  a  right  to  receive.  Though 
he  might  be  made  personally  liable  for  the  same,  as  trus- 
tee, his  sureties  could  not,  as  they  must  be  regarded  as 
undei taking  for  his  faithful  administration  of  such  assets 
only  as  he  might   rightfully  receive  as  Administrator. 
The  Justices  of  And  as  his  surety,  if  taken,  could  not  be  made  liable, 
Me  ^noi°7eapon^  neither  can  the  County  Court  Justices  be  made  liable,  as 
tlei^  for*^'fiiHi5g  ^'^^  plaintiff  has  sustained  no  damages  by  reason  of  their 
to  take  surely  failure  to  take  security. 

where  the  suit      The  disbursements  made  by  the  Administrator  in  the 
ilnu 'oMa* d^of  payment  of  debts.  4^.,  must  be  regarded  as  made  out  of 
the  intestate.       those  funds,  which  it  was   his  duty  to  collect  and  dis- 
burse, in  the  absence  of  proof  to  the  contrary,  and  the 
more  especially  as  the  personal  assets  first  came  to  his 
hands. 

The  judgment  of  the  Circuit  Court  is  reversed,  and 
cause  remanded,  that  a  new  trial  may  be  granted. 

Shuck  and  TAi/rman  for  plaintiff;  RourUrecand  Fogle 
for  defendants. 


Chancery.  Campbell  vs  Weakley. 

Error  to  the   Shelbt   Circuit. 
Case  8.  Practice,     Commissioners'  Reports. 

September  17.     Ghibf  Justiob  Ewxno  deliTered  the  Dpinion  of  the  Couit 

It  may  be  a  question  whether  a  decree  noted  on  the 

Is  a  decree  of  minute  book  as  a  decree,  though  signed  by  the  Judge, 

^•^^*^*^or«i'e  ^^  ^®  regarded  as  a  decree  of  the  Court,  until  the  same 

minute  book  be-  is  entered  at  length  upon  the  order  book,  and  sanctioned 

large  npon  Uie  by  the  Judge  by  his  signature,  as  a  decree,  so  as  to  au- 
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tborize  an  execuiioo  upon  it.    Bot  the  question  whether       Campbbll 

it  is  or  18  not  a  decree,  cannot  be  raised  in  this  Court,  WBiaLBr. 

until  there  has  been  some  adjudication  upon  the  question  ordeTbooit^ade- 

in  the  lower  Court  by  a  motion  or  writ  of  error  coram  cxecutioii  ^may 

vobis  to  quash  the  execution.  '  q^JJ^'^j    **^'Biu 

It  is  or  it  is  not  a  decree.     If  it  be  no  decree,  then  no  ^J^^ther  or  not 

,  -1.  1.  •  .     «  .  .the         question 

appeal  or  writ  of  error  lies  to  this  Court  upon  it  as  such,  can  not  be  raised 
If  it  be  a  decree,  then  this  Court  must  affirm  or  reverse  made'^Md^adj" 
it  as  such.    The  12th  section  of  the  statute  of  1800.  (t  thfcfLTcoim 
Stat.  Laws,  329.)   after  directing  the  manner  in  which  by  motion,    or 
the  orders  of  each  day  shall  be  made  up  and  signed  by  Toram  vobil  to 
the  Judge,  proceeds.  ••  but  the  record  of  the  proceedings  gj;^^^ '*>«  «eca- 
of  said  Court,  on  the  last  day  of  any  term,  shall  be  read 
and  signed  as  aforesaid  on  the  fiist  day  of  the  ensuing 
Coort."     "Nothing  herein  contained  shall  prevent  the 
minutes  of  the  Court  before  mentioned,  from  being  read 
and  signed  each   day,    before  the  adjournment  of  the 
Court.'*     Whether  the  authority  here  given  to  the  Judge 
to  sign  the  orders  of  the  last  day  of  the  term,  on  the  first 
day  of  the  next  succeeding  term,  and  the  sanction  of  the 
authority  to  sign  the  minutes  as  heretofore,  will  author- 
ize execution  upon  the  minutes  thus  signed  before  the  or- 
ders are  drawn  out  at  length  upon  the  order  book  and 
signed  by  the  Judge,   on  the  first  day  of  the  succeeding 
term,  may  be  a  question.     But  the  question  can  only  be 
raised  by  objection  to  the  execution  in  the  Court  of  ori- 
ginal jurisdiction,  on  account  of  its  premature  issue,  or 
issue  without  a  judgment  or  decree.  That  a  decree 

Nor  can  the  objection  be  sustained,   that  the  decree  ^as  rendered  on 

1  •      I  I         ^    I  I*         I  .the  last  day  of 

was  entered  on  the  last  day  of  the  term,  after  the  general  the  term  of  a 
order  of  a  previous  day,  continuing  all  causes  on  the  dock-  anef^^a^VeneMii 
et,  there  being  no  objection  made  in  the  lower  Court  to  order  of  continu- 

'  o  J  ance.       is      no 

the  entry  of  the  decree,  or  injury  shown.  Besides  we  pound  ot  rever- 
must  presume  that  the  Court  did  right  until  the  contrary  no '  objection 
is  shown,  and  to  sustain  the  action  of  the  Court,  we  ^Jlf^^^  %^}(  ^^ 
should  indulge  in  the  presumption  that  the  bill  and  pa-  sumeUiatthepa- 
pers  were  in  the  hands  of  the  Court  before  the  order  toi  hands  of  the 
a  continuance  of  all  causes  was  made,  and  that  it  was  generai^oVder  of 
not  intended  to  apply  to  the  case.  rde^.^dTa! 

Nor  can  it  make  any  difference  whether  the  mandate  of  »uch  order  was 
this  Court,  upon  the  reversal  of  the  former  decree,  on  the  appiyio  the  case. 
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Campbbll  appeal  of  the  present  appellant,  was  filed  in  the  lower 

Wbakliy.  Court  by  him  or  by  the  appellee.     Either  had  a  right  to 

Either  party  hu  file  it,  and  when  filed,  he  being  in  Court,  was  bound  to 

mandauT  of%ii  take  nolice  of  the  steps  taken  in  the  cause  and  of  the 

Jidii  c*Sun,*Md  amended  bill  filfed,  and  especially  as  one  of  the  grounds 

ihe  other  party  of  reversal,  upon  his  own  appeal,  was  that  he  had  not 

la  bound  to  take    ,  \     *^  .  ...  j     .    .  . 

notice  of  such  been  named  and  proceeded  agamst  as  admmistrator,  m 
fib?cqu«nf  pro*  the  former  bill,  though  it  appeared  in  the  proof  that  he 
ceedinga  io  the  \yj^g  administrator,  and  leave  was  allowed  to  the  com- 
plainant, upon  the  return  of  the  cause,  to  amend.  Being 
in  Court  and  bound  to  take  notice  of  the  return  of  the 
cause  and  of  the  amended  bill  filed,  his  duty  was  to  an- 
swer it,  and  failing  to  do  so,  it  was  properly  taken  for 
confessed  at  the  succeeding  term. 

But  there  is  error  in  the  decree,  as  to  the  amount. 
The  report  of  a  Though  the  Commissioner's  report  was  filed  three  years 
a  cause"  UuMigh  before,  and  no  exception  taken  to  it,  that  report  makes 
should ^not  ^bi  ^^^  judgment  in  favor  of  the  complainant  the  basis  of  the 
Ta  ?*  ^'""f  *'°^"''^*  ^"®  ^^^*  *"^  *  ^^Py  ^^  ^^®  judgment  and  pro- 
the  chancellor  cecdings  are  exhibited  in  the  record,  as  the  only  evidence 
ra7mpr"pM"b"  of  the  amount  due  him.  That  judgment  carries  interest 
sis, not  warrant-  from  the  20th  of  September,  1841,  when  the  Commis- 

•a  by  Uie  tacts      ^  ^  •  .       i  i        •    ■  >  ^ 

APpeariDs.  sioner  s  report,  by  mistake,  makes  it  bear  mterest  from 

the  1st  of  January,  1841,  which  was  no  doubt  the  date 
from  which  the  Chancellor  made  the  calculation,  so  as  to 
produce  the  amount  of  the  decree  rendered.  Calculating 
the  interest  from  the  20th  September,  instead  of  the  Ist 
of  January,  1841,  down  to  the  rendition  of  the  decree, 
will  produce  twenty  three  dollars  sixty  eight  cents,  (323 
68  cents,)  less  than  the  amount  of  the  decree. 

For  this  erior  only,  the  decree  is  reversed  and  cause 
remanded,  that  a  decree  may  be  rendered  as  indicated, 
and  the  costs  in  this  Court  are  divided. 

^P^igg  for  plaintiff;  McHenry  for  defendant. 
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Winter  vs  Wheeler.  Chahcert, 

Appeal  fbom  the  Boujbbon  Ciscuit. 
Practice  in  chancery^    Interrogalories.  ^^*  ^• 

Chief  Jttstics  Bwihs  delivered  the  opinion  of  the  Court  September  ISL 

Wheeler  was  taken  into  the  retail  store  of  Winter,  in  Cwo  lUted. 
July,  1817,  as  bis  principal  salesman  and  book  keeper, 
and  was  continued  in  said  service,  with  the  occasional 
assistance  of  Winter  and  others,  subordinates,  for  some 
nineteen  years.  In  1832,  Winter  surrendered  to  Wheeler 
and  his  son  Charles,  the  store  and  the  entire  profits  there- 
of, requiring  of  them  only  to  coniribnte  out  of  the  same, 
80  much  as  was  necessary  to  support  his  family.  In  the 
fall  of  1835,  Winter  suddenly  broke  up  the  association 
and  terminated  the  business,  requiiing  the  goods  on  hand 
to  be  sold  at  whatever  they  would  command.  Wheeler 
continued  until  1837,  settling  up  the  business,  when  the 
books,  papers  and  remnant  of  goods  on  hand,  were  de- 
livered over  to  Winter,  and  receipts  passed,  in  which 
Winter  ''acknowledged  the  receipt  of  $1,000  from 
Wheeler,  which  is  a  balance  in  full  of  all  demands 
standing  against  him  on  his  books,  since  July,  1817,  to 
this  date."  After  an  angry  contest  in  the  Federal  Court, 
in  which  Winter  set  up  and  asserted  an  old  debt  against 
Wheeler*  which  originated  before  he  entered  the  service 
of  Winter,  and  which  Wintei  had  purchased,  and  sought 
to  subject  to  its  payment  the  goods  in  a  small  store, 
which  Wheeler,  by  the  aid  of  friends,  had  established  for 
his  support,  after  he  left  the  service  of  Winter,  and  which 
Wheeler  had  mortgaged  to  secure  other  more  innocent 
and  meritorious  creditors,  in  which  proceeding  Winter 
had  failed,  this  bill  was  filed  in  June,  1842,  charging 
Winter  with  the  embezzlement  of  his  funds,  while  erj- 
gaged  in  his  service  as  his  principal  factor  and  book  keep- 
er, to  the  enormous  sum  of  upwards  of  $70,000.  The 
aaswer  of  Wheeler  unequivocally  denies  the  charges,  and 
upon  the  hearing,  the  Chancellor  dismissed  the  bill  and 
Winter  has  appealed  to  this  Court. 
Vol.  VII,  4 
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WiRTEB  We  have  examined  the  heavy  record  in  this  case,   with 

Whbslbk.  great  care  and  attention,  and  judging  charitably,  we  must 
say  that  the  facts  relied  on  by  the  complainant,  are  scarce- 
ly sufficient  to  authorize  a  plausible  suspicion  of  guilt, 
much  less  a  well  grounded  presumption,  which  would 
authorize  a  decree  against  the  defendant,  upon  charges  so 
seiious  as  those  exhibited.  It  would  seem  to  be  passing 
strange  and  wholly  incredible,  that  Wheeler  could  have 
been  guilty  of  the  enormous  embezzlement  charged,  and 
had  retained,  through  so  many  years,  the  entire  confi- 
dence of  Winter,  who  had  a  constant  eye  over,  and  the 
general  superintendence  of  the  concern,  except  when  ab- 
sent in  the  east  making  purchases,  and  who  was  well 
qualified  as  a  practical  merchant  and  intelligent  and  as- 
tute man,  to  discover  and  detect  any  defalcation  in  the 
management  of  the  establishment  by  Wheeler.  And  if 
the  enormous  amount  charged  has  been  fraudulently  ab- 
stracted, to  what  purpose  has  it  been  applied  by  Wheeler? 
Where  are  the  accumulated  gains,  the  immense  fortune? 
Or  how  has  it  been  squandered?  It  has  not  been  shown 
in  the  proof.  But  so  far  from  it,  it  appears  that  Wheeler, 
after  spending  the  prime  of  his  life,  in  the  service  of 
Winter,  is  still  poor  and  strugling  for  a  bare  support. 
There  is  no  foundation  for  the  suspicion  that  the  change 
E?idencc  and  in  the  mode  of  keeping  the  books,  by  the  adoption  and 
from  which  the  use  of  a  memorandum  book,  was  resorted  toby  Wheeler 
Aa^'thrchl"rg2  ^^^  ^^^^^^  ^0  enable  him  to  cover  over  and  conceal  his 
of  embeMlemeiit  embezzlement  as  charged.     Other  well  conducted  estab- 

u  not  supported  "    •         i       .      .       . 

bj  the  evideaee  lishments  use  memorandum  books  in  the  same  manner 
u  •ctse.  ^^j  |.^^  ^^^  jjj^g  purpose,  as  those  used  by  Wheeler.  Be- 
sides, it  was  well  known  to  Winter  that  they  were  used, 
and  the  use  of  them  never  countermanded,  nor  any  sus- 
picion entertained  that  they  were  used  for  the  fraudulent 
purpose  now  charged,  until  it  became  necessary  to  make 
out  a  case,  and  then  for  the  first  time,  after  the  lapse  of 
near  twenty  five  years  from  the  change,  the  use  of  them 
is  siezed  upon  as  evidence  of  a  fraudulent  purpose  and 
intent. 

And  if  the  data  of  forty  five  per  cent,  gross  profit  upon 
the  whole  amount  of  the  original  costs  of  purchase,  was 
correct,  and  all  that  the  real  profits  fall  short  of  the  amount 
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produced  by  the  estimate,  was  in  fact  shown  to  have  been  Wians 
abstracted,  it  would  fall  very  far  short  of  proving  upon  Wbislbl 
Wheeler  the  guilt  of  the  abstraction.  Winter  himself 
was  in  the  store  frequently,  superintending  and  aiding  in 
the  sales,  and  making  enliies  in  the  books,  so  also  were 
others,  and  the  imputation  might  as  well  fall  upon  them, 
or  some  of  them,  as  upon  Wheeler.  But  the  assumed 
data  upon  which  the  estimate  is  made,  as  well  as  there- 
suit,  is  as  fallacious  and  deceptive  as  the  data  and  esti- 
mate of  profits  made  on  paper  by  a  sanguine  man,  upon 
entering  on  some  untried  enterprise.  The  data  upon 
which  the  estimate  is  made,  is  obtained  by  ascertaining 
the  advance  upon  costs  of  sales  made  for  certain  short 
periods  selected,  it  may  be,  and  pointed  out  by  Winter 
to  Bell,  his  private  Commissioner,  in  the  absence  of 
Wbeeler,  and  exhibited  in  his  report.  The  profits  or  per 
cent,  made  upon  such  selected  sales  is  an  uncertain  and 
deceptive  criterion  of  the  profits  or  per  cent,  made  upon 
the  entire  sales  of  the  whole  period.  For  one  week  a 
merchant,  by  the  sale  of  fancy  articles  or  others,  that  hap- 
pen to  bear  a  high  per  cent,  may  make  double  the  gross 
profits  that  he  may  make  the  next  week,  by  the  sale  of 
as  many  goods  in  value,  but  which  bear  a  less  per  cent, 
upon  costs.  Besides,  no  allowance  is  made  or  can  be 
made  for  trimmings  thrown  in,  or  remnants  or  unsaleable 
goods,  or  goods  that  go  out  of  fashion,  and  which  cannot, 
in  some  instances,  be  sold  at  ail,  and  in  others  can  be 
sold  only  for  cost  or  for  costs  and  carriage,  or  a  small 
per  cent,  above  it.  Besides,  there  are  many  articles  that 
are  received  in  barter,  upon  which  no  per  cent,  is  made. 
Again,  it  appears  that  the  store  of  Winter  was  commen- 
ced by  the  purchase  of  an  old  stock  of  goods  upon  disad- 
vantageous terms,  upon  which  it  may  be  presumed  that 
but  little  profit  was  made,  as  some  of  the  articles  remain- 
ed on  band  during  the  continuance  of  the  concern.  And 
the  establishment  was  suddenly  broken  up  by  Winter, 
and  the  goods  on  hand,  to  a  large  amount,  sold  for  costs 
and  less  than  costs,  which  would  subtract  largely  from 
the  aggregate  of  profits. 

Again,  it  is  shown  by  the  evidence  of  merchants,  that 
about  two  or  three  failed  in  business,  to  one  thatsucceed* 
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WisTfcB  ed,  doriDg  the  same  period.  And  among  those  that  soc- 
Whbblbh.  ceeded  best,  some  of  them  purchased  for  cash,  while 
Winter  traded  mainly  upon  borrowed  capital,  having  ex- 
hausted his  original  capital  in  the  purchase  of  a  dw'tlling 
and  Ware  house,  their  profits  varied  only  from  twelve  to 
twenty  five  per  cent.  And  by  a  full  estimate  of  profits 
from  1817  to  1820,  during  which  period  Winter  attended 
more  closely  to  the  minutia  and  details  of  business  in  the 
concern,  the  profits  exceeded  only  a  fraction  over  twenty 
percent,  upon  the  costs.  Besides,  it  appears  that  the 
profits  of  Winter  exceeded  the  average  profits  made  by 
other  successful  merchants  at  the  same  place,  during  the 
greater  portion  of  the  same  period.  Nor  does  the  want 
€f  correspondence  in  amount  of  receipts  entered  on  cer. 
tain  specified  days,  with  the  charges  entered  on  the  cash 
book,  justify  the  presumption  that  the  excess  of  the  re- 
ceipts over  the  entry  in  the  cash  book,  was  abstracted. 
In  some  of  the  items  selected  as  specific  acts  of  fraud,  a 
full  and  satisfactory  explanation  is  given  by  the  evidence 
of  living  witnesses,  the  rest  may  be  susceptible  of  expla- 
nation in  the  same  way,  and  should  be  ascribed  to  mis- 
take in  the  day  of  the  entry,  or  to  a  distribution  of  the 
fund  received  among  several  days,  or  to  a  receipt  in  arti- 
cles of  barter,  or  to  a  receipt  by  ofisetting  a  demand 
against  the  store,  against  a  demand  in  its  favor,  when  in 
iSact  no  cash  was  paid,  or  if  paid,  was  paid  in  a  check  or 
order,  and  not  charged  on  the  cash  book  till  the  money 
was  received.  By  any  of  these  ways  the  apparent  discre- 
pancy may  have  reasonably  occurred,  and  should  be  pre- 
sumed to  have  occurred,  rather  than  to  indulge  in  the 
uncharitable  imputation  of  embezzlement,  against  a  man 
who,  for  a  series  of  years,  has  sustained  the  character  of 
an  honest  man,  and  secured  the  confidence  of  his  neigh- 
bors, as  well  as  that  of  Winter  himself,  as  a  man  of  faith- 
fulness, integrity  and  honor.  We  will  not  stop  to  enu- 
merate and  discuss  the  other  numerous  grounds  relied  on 
by  Winter  to  sustain  his  charges,  they  are  all  equally, 
and  in  fact  more  futile  than  those  commented  on.  Suf- 
fice it  to  say,  that  we  are  entirely  satisfied  that  the  Chan- 
cellor below  properly  dismissed  the  complainants  bill 
widi  costs. 
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But  a  qucslion  of  practice  as  to  the  mode  of  interro-        Winter 

gating  the  parties  by  the  master  in  chancery,  is  urged  upon  _  Wkblm. 

the  consideration  and  determination  of  this  Court,  though  shall  a  party  in- 

its  settlement,  the  one  way  or  the  other,   can  in  no  wise  Adieftaxj  before 

affect  or  change  the  result  in  this  case.     The  question  is,  SeTy"^havV*^fhe 

shall  a  party  to  a  suit,  when  examined  by  the  master  in  ]1^^}^R^  demand 

,  thai    Uie    qaet- 

chancery,   be  examined  viva  voce,  or  shall  he  have  the  lioni    be    pro- 
right  to  require  that  the  interrogatories  shall  be  made  out  S^g"?  ^He?d  that 


and  furnished  to  him  in  writing,  before  he  is  required  to 
answer 


such    was     the 

practioe  in  £n|^- 

land,  and  luch  la 

-  the  corTect  prac- 

It  is  believed  to  be  the  general,  and  perhaps  the  uni-  ticehere,  oUier- 
Tersal  practice  in  this  State,  to  examine  the  parties  as  newea!"  ^  ^*^ 
well  as  witnesses,  viva  voce,  writing  down  each  interrog- 
atory at  the  time,  except  in  the  cases  pending  in  the  Lou- 
isville Chancery  Court,  in  which  Court,  by  the  rules  of  the 
former  Chancellor,  written  interrogatories  and  cross  in- 
terrogatories are  required  to  be  filed,  and  answers  only  to 
those  interrogatories  given.  There  has  been  no  question 
heretofore  raised  in  this  Court,  that  we  are  aware  of,  as  , 

to  the  propriety  of  the  viva  voce  examination  of  parties 
or  witnesses,  adopted  and  pursued  in  this  State.  And  as 
justly  remarked  by  the  learned  Chanceller,  who  decided 
this  case,  it  is  better  calculated  to  search  the  conscience 
and  elicit  the  truth,  we  should  not  feel  now  at  liberty  to 
change  the  practice  as  to  witnesses,  who,  even  in  Eng- 
land, are  sometimes  examined  by  the  master  viva  voce: 
{Smith*s  Chancery  Practice,  147-8,)  though  never  by  the 
examiner  or  commissioner  empowered  to  take  their  depo- 
sitions. In  the  case  of  witnesses,  if  entangled  or  entrap- 
ped by  an  ingenious  examiner,  and  made  to  speak  what 
is  untrue,  they  may  be  made  to  explain  by  t  cross  exami- 
nation. But  in  the  case  of  parties  examined  before  the 
master,  they  have  no  such  opportunity  afforded  them,  and 
may,  if  ignorant  and  unacquainted  with  the  force  of  lan- 
guage, be  examined  and  entrapped  by  a  wiley  and  cun- 
ning antagonist,  into  unintentional  contradictious  and 
admissions  rariant  from  the  truth,  which  may  expose  them 
to  a  prosecution  for  perjury.  And  though  as  to  the  par- 
ties, if  they  submit  to  a  viva  voce  examination,  no  ob- 
jection can  be  made  to  the  course  pursued  by  the  master, 
and  the  more  especially,  as  it  is  unquestionably  the  better 
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WiKTiR  practice  to  search  the  conscience  and  extract  the  truth, 
Whkbi.bk.  unvarnished  by  the  aid  of  counsel;  yet  it  is  unquestiona- 
bly the  English  practice,  for  the  counsel  to  prepare  wrU- 
ten  inierrogalories,  which  are  submitted  to  the  master  for 
his  approval,  and  when  approved,  are  engrossed,  and  the 
original  or  a  duplicate,  handed  over  to  the  party  to  be  ex- 
amined, who  being  allowed  reasonable  time,  returns  his 
answer  to  the  same,  to  which  he  is  sworn;  (Smithes 
Chancery  Practice  from  122  to  125,  and  the  authorilies 
cited,)  If  additional  interrogatories  are  deemed  essential, 
they  may  be  prepared  in  like  manner.  But  this  being  the 
English  practice,  from  whence  we  derive  our  rules  of  ju- 
risprudence, and  the  lule  as  to  the  examination  of  par- 
ties  litigant,  by  prepared  written  interrogatories,  approved 
by  the  master,  being  a  rule  necessary  to  secure  a  right  and 
protect  the  paity  examined  from  an  obvious  injury  to 
which  he  may  be  exposed  by  an  oral  examination,  if  be 
insists  upon  being  examined  by  written  interrogatories, 
prepared,  approved  and  submitted  beforehand,  he  has  a 
right  to  demand  it,  and  ought  not  to  be  deprived  of  the 
light. 
Interrogatories  to  the  parties  litigant,  are  in  the  nature 
interrogatoritB  of  interrogatories  in  a  bill  or  answer,  and  are  propounded 
^e^  master,  are  for  the  like  object,  and  the  answers  used  to  the  like  ex- 

iStw?of?tohe°i  ^®"^'  ^^^  "°  °^''®^-    ^*^^y  *^®  substituted  in  the  place  of 
in  bin  or  anatrer  written  interrogatories  in  a  bill  or  answer,  as  the  more 
the^aMw^are  Convenient  mode,  especially  in  complicated  account  ca- 
?ike  Mtent°ag^8*t  ^es,  to  extract  the  truth  from  the  parties  where  it  may  be 
Sam*^"*'^*'^  confined  to  their  own  knowledge,  and  save  the  necessity 
of  taking  proof  when  it  is  not.     As  interrogatories  are 
always  propounded  in  writing  in  a  bill  or  answer,  so 
should  they  be  before  the  master,  if  the  party  interroga- 
ted desire  it.     It  was  error  therefore  to  the  prejudice  of 
Wheeler,  to  require  him  to  submit  to  an  oral  examina- 
tion, or  in  refusing  him  the  right  to  have  the  interrogato- 
ries propounded  approved  by  the  master,  and  submitted 
for  answer,  as  required  by  the  English  practice. 

But,  as  heretofore  intimated,  the  chancellor's  decision 
was  right  upon  the  merits,  and  is  therefore  affirmed. 

The  appellant  appeared  and  argued  his  own  cause; 
Robinson  ^  Johnson  for  appellee. 
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Fry  vs  Breckinridge.  TRFspiss. 

Error  to  thb  Fayette  Circuit. 
Rents.    Distress  warrants.    Tender.    Executor  and  heir.      Case  10. 

JvDes  Mabshall  deliyered  the  opinion  af  the  Court.  Sejptmbtr  19. 

This  action  of  trespass  was  brought  by  Breckinridge,  Case  »uted. 
to  recover,  under  the  3d  section  of  the  act  of  1748.  con- 
cerning rents,  &c.  {SlaL  Laws,  1352.)  double  the  value 
of  a  parcel  of  hemp,  his  property,  which  had  been  taken 
ondei  a  distress  warrant  for  rent,  when  none  was  due  and 
io  arrear.  Bat  the  declaration  contains  a  second  count, 
ie  bonis  aspor talis,  without  reference  to  the  statute. 

The  defendant  pleaded  not  guilty,  and  also  that  the 
plaintiff,  as  her  tenant,  was  indebted  to  her  on  the  31st 
day  of  December,  1844,  the  sum  of  $37  50,  for  rent 
in  airear,  &,c.,  which  he  refused  to  pay,  and  that  on  that 
day  she  procuied  a  warrant,  &c.,  which  was  levied,  &c. 
The  plaintiff  for  replication  to  the  second  plea,  denied 
that  he  was  indebted  to  the  defendant  for  rent  in  the  sum 
of  S37  50  on  the  31st  December,  1844.  And  issues 
being  joined,  the  law  and  fact  was  submitted  to  the  Court 
without  a  jury. 

It  appeared  in  evidence,  that  the  plaintiff  was  tenant  pefacutppeai. 
of  the  defendant  for  one  year,  commencing  on  the  first 
day  of  January,  1844,  at  a  rent  of  $150,  payable  quar- 
terly; that  after  sun  down  on  the  31st  of  December, 
1844,  the  defendant  applied  for,  and  obtained  the  dis- 
tress warrant,  which  was  written  by  candle  light;  and 
that  by  her  direction,  it  was  immediately,  on  the  same 
evening,  levied  on  a  parcel  of  hemp  on  the  demised 
premises,  which  was  spread  out  on  the  ground  for  the 
purpose  of  being  rotted;  that  the  plaintiff,  with  his  fami- 
ly and  furniture,  removed  from  the  premises  on  the  eve- 
ning of  the  31st  of  December,  and  was  removing  when 
the  warrant  was  levied,  it  being  then  dark,  but  that  his 
stock  remained  until  after  the  sale,  made  under  the  war- 
rant. It  was  further  proved,  that  at  the  sale  no  person 
would  bid  for  less  than  the  whole  lot  or  parcel  of  hemp, 
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I'^v  which  was  sold  at  a  fair  price,  for  $81,  of  which  $40  61 

Bbickinbidgb.  was  the  excess  above  the  rent  due,  with  interest  and 
costs;  and  that  for  this  excess  a  bond  was  taken,  wilh 
security,  payable  in  three  months  to  the  plaintiff,  Breck- 
inridge. A  receipt  from  the  defendant,  by  her  agent, 
was  also  exhibited  and  proved,  which,  bearing  date  Oc- 
tober 3d,  1844,  acknowledged  payment  of  $37  &0,  *'for 
the  quarter's  rent  due  the  first  instant.." 
This  being  the  substance  of  all  the  testimony,  as  pre- 
Jttd^ment  of  ihe  sented  in  the  bill  of  exceptions,  the  Court  gave  judgment 
Circuit  Court  ^g^jj^^j  j^e  defendant  for  $162,  being  precisely  the  double 
of  the  sum  for  which  the  hemp  sold,  and  which  waa 
proved  to  be  its  value.  So  that  if  the  judgment  should 
be  enforced,  Breckinridge  will  get  $162  by  the  judgment, 
and  $40  60  from  the  sale  of  the  hemp,  besides  the  pay- 
ment  of  bis  rent  of  $37  50,  making  in  all  $240  10  for 
the  seisure  and  sale  of  his  hemp  worth  $81. 

The  bill  of  exceptions  concludes  with  the  statement, 
* 'and  this  being  all  the  testimony  in  the  case,  ihe  de« 
fendant  excepts  to  the  opinion  of  the  Court,  and  prays, 
^c."  But  the  bill  of  exceptions  states  no  opinion  of  the 
Court,  and  the  exception  should  perhaps  be  regarded  as 
being  taken  to  the  judgment.  It  does  say,  however,  im- 
mediately before  the  conclusion  just  recited,  and  imme* 
diately  after  the  detail  of  ihe  evidence :  "The  only  ques- 
tion under  these  facts  is,  whether  the  distress  warrant 
was  legally  issued  and  levied  on  the  day  as  set  forth. 
And  if  the  Court  of  Appeals  shall  be  of  opinion  that  it 
was  improperly  issued,  they  will  leverse  the  case,  and  if 
otherwise,  they  will  affirm,  and  to  present  this  point,  this 
bill  of  exceptions  has  been  agreed." 

It  is  apparent  upon  the  face  of  the  record,  and  is  in  ef- 
fect conceded  in  the  argument,  that  the  judgment  is  based 
upon  the  third  section  of  the  act  of  1743.  which  in  the 
cases  to  which  it  applies,  gives  to  the  person  whose  prop- 
erty is  distrained  and  sold,  an  action  of  trespass  or  on  the 
case,  and  double  the  value  of  the  goods  and  chattels  so 
distrained  and  sold.  It  may  be  true  that  the  counsel  on 
both  sides,  between  whom  the  bill  of  exceptions  was 
agreed,  concurred  in  the  opinion  that  the  application  of 
the  statute  to  the  case,  depended  solely  upon  the  qnes- 
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lioB  whether  it  was  legal  to  issue  and  levy  the  warrant  at  ^^^ 

the  precise  time  when  it  was  done  ;  and  that  although  the    Bugkinumi. 
illegality  may  have  consisted  entirely  in  the  fact  that  it 
was  premature,  by  a  few  hours ;  and  although  the  Levy 
might  have  been  lawful  if  road«  on  the  next  day,  y-et  the 
statute,  by  its  inflexible  mandate,  gave  the  action  and  the 
double  value.    It  is  also  probable  that  this  point  being 
conceded  by  the  counsel,  may  not  have  been  discuesed, 
and  was  neither  considered  nor  formally  decided  by  the 
Couit.     But  it  is  nevertheless  equally  true,  that  the  ques- 
tion of  the  application  of  the  statute  is  in  fact  and  neces- 
sarily involved  in  the  judgment  for  which  there  is  no  reas- 
onable ground,  unless  it  can  be  sustained  by  the  statute. 
Are  we  then  precluded  by  the  restrictive  clause  in  the 
bill  of  exceptions,  from  enquiring  into  the  applicability  ThU Court ii not 
of  the  statute  to  this  case?     And  must  we,  upon  deciding  montof  a  circnft 
that  the  issuing  and  l«vy  of  the  distress  warrant  were  ille-  JJ^i't  madi  ud 
gal,  affirm  a  judgment  founded  upon  an  application  of  diicussed  in ^t 
the  statute,  though  we  should  be  clearly  of  opinion  that  eoneux  with  that 
laotwithstanding  the  illegality  of  the  distress,  the  statute  S^re'  art  o£clr 
is  not  applicable  to  the  case,  or  that  if  it  were  applicable  Kii^tUia'jSK 
the  judgment  is  for  too  much?    If  we  are  bound  by  the  BMnu 
restrictive  clause  to  decide  the  case  upon  a  partial  deci- 
sion of  the  question  of  law  arising  on  the  facts  and  em- 
braced in  the  assignment  of  errors,  it  might  perhaps  be 
insisted  that  we  should  adhere  to  the  letter  of  the  clause. 
And  according  to  its  letter,  we  are  required  to  reverse  if 
we  shall  think  the  distress  wariant  was  improperly  issued, 
&c.     As  the  judgment  was  certainly   based  upon  the 
opinion  that  the  distress  warrant  was  illegally   issued 
and  levied,  we  are  thus  required  to  reverse  if  we  con- 
cur in  opinion  with  the  Circuit  Judge  on  the  only  point 
which  we  are  to  decide;  and  on  the  other  hand,  we 
must  ajffirm  if  we  think  he  erred.     This  is  obviously  a 
mistake,   and  should,  as  such,  be  disregarded ;  and  so 
must  we  disregard  the  presumed  misconception  of  coun- 
sel in  supposing  that  this  case  rested  on  the  single  ques- 
tion of  the  illegality  of  the  distress  itself,  or  that  by  sta- 
ting that,  as  the  question  on  which  reversal  or  affirmance 
was  to  depend,  other  questions  essential  to  the  decision, 
and  plainly  arising  on  the  facts,   were  to  be  disregarded. 
Vol.  VII.  5 
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Fbt  Upon  the  question  as  to  the  legality  of  the  distress 

Bbbckimridgb.    when  made,  we  are  of  opinion  that  whether  the  rent  was 
A  distress  war-  due  on  the  31st  of  December,   1844,   or  on  the   Ist  of 
^be^'kWed'tSi!  January.  1845,  it  was  unlawful  to  issue  and  levy  the  dis- 
til the  day  after  [fess  warrant  upon  the  31st.     It  is  an  ancient  and  well 

the    rent    falls  ,    ,      .      .   ,       ^    .      ,  -    ,.  -  .        ,. 

due.     {Hardin,  settled  principle  of  the  law  of  distress  for  rent,  that  dis- 

^li,  264^'nS?e  tfcss  cannot  be  made  until  the  day  after  the  rent  falls  due: 

S^ia^dV^Tter  Gaiio  vs /for/.  (Hardin' s  Rep,  297 ;  3  Thomas'    Coke, 

therentfaUsdue,  264,  notc  C.)     In  the  book  last  cited,   page  255.  476, 

atatiues^oow  in  it  is  said  in  the  text:  "But  it  is  to  be  observed,  that 

EnliL&LdK^  for  rent  due  the  last  day  of  the  term,  the  lessor  cannot 

or  before  under  distrain,  because  the  term  is  ended:"  and  in  note  1,  to 

the      particular  i       xt  ,  ^  .       . 

circumstances  this  passage  by  Hargrave,  the  reason  or  proof  is  given: 
^SL^ilws^Ts&i,)  "For  one  cannot  distrain  the  same  day  the  rent  grows 
tdSSi'"*  ^  ^"®'  ^^^  it  must  be  the  day  after:  (21  K  b,  40  Vid,  14 
H.  4,  31,  Hal,  Mss,  On  this  account  as  intimated  in  the 
text,  some  lessors  reserved  the  last  half  years*  rent  at 
some  day  before  the  end  of  the  term,  so  that  there  might 
be  a  distress.  To  obviate  the  inconvenience  arising  from 
the  combined  operation  of  the  two  principles,  that  dis- 
tress could  not  be  made  on  the  day  the  rent  falls  due,  nor 
after  the  expiration  of  the  term,  modern  statutes  both 
in  England  and  here,  have  extended  the  time  of  making 
distress,  so  that  the  right  of  making  it  is  in  no  degree 
affected,  though  the  opportunity  of  exercising  it  may  be 
lost,  by  the  expiration  of  the  term.  But  this  extension 
of  the  time  of  making  distress  did  not  authorize  it  to  be 
made  at  aneailier  period  than  was  before  lawful;  and  it 
is  only  under  particular  circumstances  that  the  landlord 
is  authorized  by  statute  to  seize  the  goods  of  his  tenant 
by  way  of  attachment  or  distress,  before  the  time  of  pay- 
ment arrives:  see  7th  and  8th  section  of  the  act  of  1748, 
(2  StaL  Laws,  1S53.) 

We  do  not  understand  this  case  as  being  brought  within 
the  statutory  provision  for  making  distress  before  the  rent 
is  due,  and  are,  therefore,  of  opinion,  upon  the  authori- 
ties above  cited  and  others,  (  Com,  Dig.  Dristress,  A,  2; 
1  Saund,  287,)  that  the  issuing  of  the  distress  warrant  on 
the  31st  of  December  was  premature,  and  that  the  levy- 
ing of  it  on  that  day,  which  constitutes  the  taking  com- 
plained of,  was  illegal. 
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It  is  also  laid  down  by  Coke  and  other  authorities,  that  ^^^ 

distress  for  rent  cannot  be  made  in  the  night»  but  in  th#  BBscKHiBtoo*. 

day  lime:  (3  Thomas   Coke,  254,  142  a,)  which  in  note  DistresTfor  lent 

G,  same  page,  is  said  to  be  between  sun  rise  and  sunset:  Tn\he^  night,  (3 

(Mirr.   C.  2;  S.  26,  and  7  Co  7  a,)     And  this,  as  the  ^^^i^a,) 

note  says,  to  give  the  tenant  an  opportunity  of  preventing  between  •uBiiije 

t_     J-  :  i_     .      J     •        .1  .  "  Tr  .r         •  .  and  sun  set,  (iJ. 

the  distress  by  tendering  tlie  rent,  if  then  it  were  true  note  c.  page  tan 
that  the  rent  became  absolutely  due  and  payable  at  sun  antmV^aU^lui 
down  on  the  31st  day  of  December,  and  even  if  distress  opportunity    to 

^  tender  the  leot. 

could  be  legally  made  on  the  same  day  on  which  the  rent 
became  due,  it  could  not  properly  have  been  made  in  the 
night,  uciless  under  some  special  circumstances,  and 
node  of  proceeding  which  might  authorize  it.  The  law 
does  not,  in  general,  authorized  division  of  the  day,  by 
which  the  ordinary  remedies  for  coercing  a  debt  may  be 
commenced  on  any  part  of  the  day  on  which  it  falls  due. 
lathe  present  case,  we  are  clearly  of  opinion  that  as  the 
lease  commenced  expressly  on  the  Ist  day  of  January, 
and  was  for  one  year,  it  expired  piecisely  at  the  end  of 
the  year,  that  is,  at  midnight  of  the  last  day.  And  it 
would  seem  that  the  rent  being  to  be  paid  quarterly,  with- 
out other  designation  of  time,  it  was  due  at  the  expira- 
tion of  each  quarter,  that  is,  at  the  last  moment  of  the 
last  day.  In  Duppa  vs  Mayo,  (I  Saunders,  287,)  Lord 
Hale  said,  '*that  although  sun  set  was  the  time  appointed 
by  law  to  demand  rent,  to  take  advantage  of  a  condition 
of  re-entry,  and  to  tender  it  to  save  a  forfeiture,  yet  the 
rent  is  not  due  until  midnight."  And  further,  **if  the 
lessor  seized  of  the  fee,  die  after  sun  down  and  before 
midnight,  his  heir  and  not  his  executor,  shall  have  the 
rent.*'  And  although  this  position  of  Lord  Hale's  with 
respect  to  the  consequences  of  the  lessor's  death,  is  said 
to  have  been  denied  or  disputed,  the  note,  (1  Saund. 
288,  c.  note,  17,)  shows  that,  in  the  opinion  of  Williams, 
the  learned  annotator  on  the  text,  the  cases  referred  to  do 
not  contradict  the  position.  A  comparison  of  the  au- 
thorities upon  this  particular  point,  would  carry  us  greai- 
ly  beyond  the  limits  of  the  present  case,  in  which  it  is  not 
absolutely  necessary  to  determine  the  prior  question, 
whether  the  rent  was  due  at  sun  down  or  not  until  mid- 
night, since  in  either  case,  no  distress  could  properly  be 
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Fur  made  until  the  next  day.     We  would  remark,  howeterr 

BiBOKiMRiDOB.  that  tho  fdct  that  sun  down  on  the  last  day  is  fixed  by  the 
law,  as  the  proper  time  for  a  demand  or  tender,  when  the 
one  or  the  other  is  necessary  to  give  a  right  of  entry,  or 
to  save  a  forreiture,  does  not  necessarily  prove  that  the 
rent  is  to  be  considered,  (for  all  purposes  at  least,)  as 
being  due  at  sun  down.  If  it  were  certainly  not  due  un- 
4  til  midnight,  still  as  the  demand  or  tender  could  not  be 
made  conveniently  at  that  very  moment,  and  as,  more- 
over, the  night,  that  is,  the  interval  between  sun  down 
and  sun  rise,  seems  to  have  been  regarded  as  an  unreas- 
onable and  inconvenient  time  for  either  demanding  or  of- 
fering payment,  the  necessity  of  making  the  demand  or 
tender  about  sun  down  on  the  last  day,  or  about  sun  rise 
on  the*  following  day,  as  the  points  of  time  nearest  to  the 
precise  moment  when  the  rent  falls  due.  would  seem  to 
be  obvious,  and  the  greater  safety  in  making  the  demand 
or  tender  before,  rather  than  after  the  precise  moment, 
would  seem  naturally  to  lead  to  the  practice  and  to  ac- 
count for  the  requisition  by  which  sun  down  on  the  last 
day  is  fixed  on  as  the  proper  time  for  a  demand  or  tender 
of  rent,  and  especially  as  the  presumption  would  be,  that 
if  it  remained  unpaid  at  sun  down,  it  would  not  be  paid 
before  or  at  midnight.  Then  as  the  rent  is  payable  for 
past  use  and  occupation,  which  constitute  the  consider- 
ation, the  natural  conclusion  would  seem  to  be,  that  as  a 
mere  debt  or  pecuniary  demand,  it  would  not  become  ab- 
solutely due  and  enforcible  until  the  full  expiration  of  the 
period  for  which  it  is  payable,  and,  therefore,  is  not  ca 
ercible  by  action  or  distress  until  the  day  after.  But 
however  this  maybe  in  point  of  reason,  distress  for  rent 
in  the  ordinary  form,  is  not  in  point  of  law,  allowable 
until  the  day  after  that  on  which  it  falls  due,  and  there- 
fore, the  distress,  that  is.  the  seizure  in  this  case,  was  ille- 
gal, and  may  have  constituted  a  cause  of  action  for  the 
recovery  of  damages. 
Bof  the  mere  illegality  of  the  distress,  is  not  sufficient 
that  ft  diitreM  to  bring  the  case  within  the  third  section  of  the  act  of 
^VwhWnUieSd  1748,  which  fixes  double  the  value  of  the  goods  distrain- 
uto'  f  n*48  do  ^"  *^'  ^^  ^^^  criterion  of  recovery.  That  section  enacts, 
not     ftithorize  "that  in  case  any  distress  and  sale  shall  be  made  under 
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color  of  this  act,  for  rent  pretended  to  be  in  arrears  and  P^r 

due,  when  in  truth  no  rent  is  in  aircar,  ot  due,"  &c.,  the  Bkicrikridos. 

party  shall  have  remedy,  fcc,  ''and  shall  recover  double  judgmcni      for 

the  value  of  the  goods   and   chattels  so  distrained  and  of^the^*distresi 

sold."    It  is  only  where  there  is  a  sale  as  well  as  a  dis-  mustaiso^bc*'^* 

tress,  DO  rent  being  due,  that  this  remedy  and  recovery  s&ie  befoie  teat 

T     aL-  ai.  .  .    •    1     J        1        falls  due,  to  au- 

are  given,  in  this  case,  the  rent  was  certainly  due  be-  thorize  the  dou- 
fore  the  sale,  and  as  has  been  seen,  it  is  a  nice  and  difficult  ^^*  <*»»»*«"• 
question  whether  it  was  not  due  before  the  distress  was 
made.  The  statute  applies  to  cases  in  which  a  distress 
and  sale  are  made  for  rent  pretended  to  be  due»  when  in 
fact  there  is  no  rent  due.  It  does  not  apply  to  a  case  in 
which  there  is  a  real  and  not  a  pretended  or  fraudulent 
claim  of  rent,  and  a  mistake  of  a  few  hours  as  to  the 
time  when  the  rent  was  due,  or  when  the  proceeding  by 
distress  might  be  initiated.  In  its  letter  it  does  not  ap- 
ply to  a  case  in  which  the  rent  claimed  is  due  before  the 
sale  under  the  distress.  And  if  it  had  given  the  remedy 
in  a  case  o(  a  distress  only,  without  reference  to  the  sale, 
we  think  it  doubtful  whether  it  should  be  applied  in  a 
case  in  which  the  rent  distrained  for  is  actually  due  on 
the  day  on  which  the  distress  is  made,  and  might  have 
been  demanded  or  tendered,  (if  these  acts  had  been  es- 
sential,) before  the  warrant  was  levied  or  even  issued. 
Such  a  case  would  not  be  within  the  spirit  of  the  statute, 
bat  the  present  case  is  neither  within  its  spirit  nor  its 
letter.  Whether  if  the  statute  applied  to  the  case,  the 
judgment  for  the  double  value  should  not  be  diminished 
or  credited  by  so  much  as  the  plaintiff  had  already  re- 
ceived of  the  value  of  the  goods,  is  a  question  which  need 
not  be  decided,  as  we  are  satisfied  that  the  statute  refer- 
red to  gives  no  support  either  to  the  judgment  or  the  ac- 
tion. 

From  what  has  been  said,  it  appears  that  if  the  fact  in 
issue  upon  the  replication,  denying  that  the  rent  was  due 
CD  the  Slst  of  December,  could  have  been  decided  for 
the  plaintiff,  such  a  decision  would  not  have  authorized  a 
judgment  for  him  on  the  first  count,  which  is  under  the 
statute ;  and  that  although  it  should  have  been  decided 
for  the  defendant,  this  would  not  have  entitled  him  to  a 
judgment  on  the  second  count,  which  is  merely  for  an 
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Ck)MMONWEAi.TH  illegal  takjug,  &c.     And  although   ihe  plaintiff  might 
TRU3TEBS   Hop.  have  been  entitled  to  some  damages  under  this  count,  yet 

KiNSYiLLB. ^g  ^^^  damages  were  clearly  fixed  by  the  Court,  not  in 

reference  merely  to  the  actual  injury  and  its  circumstan- 
ces, but  according  to  a  rule  erioneously  supposed  to  be 
furnished  by  the  statute,  we  are  of  opinion  that  the  judg- 
ment being  founded  upon  this  error  and  infected  by  it, 
is  itself  erroneous. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  is 
remanded  for  a  new  trial  in  conformity  to  this  opinion. 

Robertson  and  Payne  for  plaintiff;   Pindtll  for  de- 
fendant. 


Indictment.  Commonwealth  vs  Trustees  of  Hopkins- 

ville. 

Error  to  the  Christian  Circuit. 
CaseW,  Indictments,     Trustees  of  towns.    Jurisdiction. 

September  19.     Judge  Brbok  delivered  the  opinion  of  the  Ck>uit. 

This  writ  of  error  is  prosecuted  to  reverse  an  order  of 

Case  stated.        the  Chiistian   Circuit  Court,    quashing  an   indictment 

against  the  defendants  in  error,  as  Trustees  of  the  town 

of  Hopkinsville,  for  permitting  the  Main  street  in  said 

town  to  be  obstructed  by  piles  of  wood,  and  divers  quao. 

tities  of  rubbish,  &c. 

Trustees  of  towns  are  authorized  by  statute,  (2  Stat. 

The  TmiteM  of  Laws.  1506,)  to  cause  the  streets  to  be  cleaned  and  re- 

tneky  are   aii-  paired  by  the  inhabitants  thereof ;  and  the  act  further  pro- 

qu?r?tha  iureeta  ^ides,  that  if  they,  the  inhabiunts,  or  any  of  them,  shall 

v9h  by^Ae  in"  ^^^^^^  ^^  clean  and  repair  the  part  of  said  streets  assign- 

habiunti  Uiere-  ed  them,  it  shall  be  lawful  for  said  Trustees,  or  a  ma- 

ipg^todo  Bo,^xe  jority  of  them,  to  hire  the  cleaning  and  repairing  of  said 

mMt)  tMdu^fine  streets,  and  levy  the  price  thereof  on  the  person  or  per- 

^^,i^p^i»>n-  sons  so  fiailing  and- refusing,  &c. 

moniaw.  Ample  power  is  thus  given   the  ^Trustees  of  towns  to 

cause  the  streets  thereof  to  be  kept  clean  and  in  repair, 

and  having  the  power,  it  is  very  clearly  their  duty  to  use 

it.  And  fof  their  failure  to  do  ao,  and  to  cause  the  streets 


Digitized  by  VjOOQ  IC 


FALL  TERM  1846. 


39 


to  be  kept  in  repair,  there  cftn  be  no  doubt,  we  appre- 
hend, that  they  would  be  subject  to  be  proceeded  against 
by  indictment  and  punished. 

But  as  there  is  no  statutory  provision  authorising  such 
proceeding  and  prescribing  the  punishment,  the  indicts 
ment  in  this  case  can  only  be  sustained  as  an  indictment 
at  common  law,  and  such  it  was  evidently  intended  to  be. 
The  offence  charged  in  the  indictment,  is  for  suffering  a 
nuisance  in  a  public  street,  which,  as  we  have  seen,  it 
was  the  duty  of  the  Trustees  to  have  hod  abated  or  re- 
moved  At  common  law  such  an  offence  is  punishable 
by  fine  and  imprisonment :  (2  Chit,  Crim.  Law,  343, 
and  authorities  there  cited ;)  (1  Sdkdd,  359  ;  1  Haw- 
tins ;  Heps  of  the  Crown,  696.)  And  as  this  Court 
has  no  jurisdiction  in  a  criminal  or  penal  case,  in 
which  imprisonment  constitutes  any  part  of  the  punish- 
ment for  the  offence  charged,  except  in  behalf  of  a  defen- 
dant against  whom  judgment  has  been  rendered,  as  pro- 
vided by  the  act  of  1841,  it  follows  that  the  judgment  of 
the  Circuit  Court  in  the  case  before  us,  although  in  our 
opinion  erroneous,  cannot  be  revised  by  this  Court. 

Wherefore,  the  writ  of  error  must  be  quashed  for  want 
of  jurisdiction  in  this  Court. 

Cates,  Attorney  General,  for  Commonwealth;  N,  E. 
Gray  for  defendants. 


BsOlDWtLL 

V9 

SWIOBBT  gt  at. 


Ai  the  puniih* 
meAt  of  iruttees 
oflowns  foifaU« 
ing  to  cause  the 
■U.  to  be  kept 
in  repair  is  fiae 
and  imprtion- 
ment,  this  court 
has  DO  jorisdic- 
tioit  aioee  tb« 
statute  of  1841, 
to  revise  a  j«dg- 
ment  of  the  cir* 
cuit  court  ID 
such  cases  ex« 
cept  at  the  in* 
Btaoce  ofthede* 
feodaut. 


Broad  well  vs  Swigert  et  al. 

Appeal  fbom  the  Louisville  Chancery  Court. 

Steamboat  Collisions,  Damages,  Common  Law.  Chan- 
cery altcuhment, 

Chisv  JusTiOB  Ewivs  deliveied  the  opinion  of  the  Coort 

The  owners  of  the  steamboat  Bob  Letcher  filed  their 
bill  in  the  Louisville  Chancery  Court,  to  attach  the  steam- 
boat Hard  Times,  to  answer  damages  sustained  by  the 
former  boat,  on  a  charge  that  she  had  been  run  into  and 
sunk  on  the  Ohio  river  on  her  downward  trip  from  Frank- 
fort to  Louisville,  by  the  Hard  Times,  in  hei  ascending 
coorse  on  the  river.     A  jury  was  summoned  and  sworn 


Chancery. 


Case  12. 

Stftmher  21. 
Case  stated. 
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ItBOADWBLL      (q  inquifc  into  and  determine  upon  the  facts  submitted  to 
SwiQBKT  et  ai    them,  and  the  Chancellor  gave  the  follovriog  instructions 
to  them : 

"1st.  ir  they  believe  that  the  steamer  Bob  Letcher 
the"court  to"*he  ^^^  owned  by  the  complainants,  and  the  steamer  Hard 
jury.  Times  was  run  into  her,  and  the  Letcher  sunk  thereby, 

through  the  wilful  misconduct,  bad  management,  want  of 
proper  skill,  or  carelesness  of  the  officers  of  the  Hard 
Times,  without  any  similar  misconduct,  immecUately 
conducing  to  the  collission,  on  the  part  of  the  officers  of 
the  Letcher,  the  jury  ought  to  find  for  the  complainants 
the  amount  of  damages  they  have  sustained  from  the 
sinking  of  their  boat. 
'  "2d.  They  have  a  right  to  believe  from  the  evidence* 
that  the  collision  between  the  two  boats  did  not  proceed 
^  from  mere  accident,   but  that  one  or  both  were  in  fault, 

i|5>  and  if  they  believe  from  the  evidence,  that  the  proximate 

cause  of  the  collision,  was  brought  about  by  the  mutual 
fault  of  the  officers  of  both  boats,  and  that  by  such  united 
fault,  the  boats  were  so  placed  that  collision  could  not 
have  been  avoided  by  the  exercise  of  ordinary  vigilance 
and  skill,  on  the  part  of  either,  then  they  should  apportion 
the  loss  between  the  owners  of  the  two  boats,  by  finding 
for  the  plaintiffs  one  half  of  the  damages  they  have  sus- 
tained by  the  sinking  of  the  Letcher.'* 

The  jury  found  a  verdict  for  one  half  of  the  value  of 
boat  Bob  Letcher,  and  a  new  trial  being  asked  by  the 
owner  of  the  Hard  Times,  and  overruled  by  the  Chancel- 
lor, and  decree  rendered,  he  has  brought  the  case  to  this 
Court  for  revision. 
^\  The  instructions  by  the  Court  to  the  jury,  involve  the 
only  legal  questions  to  be  decided  by  this  Court.  So 
much  of  the  first  clause  of  the  second  instruction,  as  in- 
forms the  jury  that  they  have  a  right  to  believe  that  the 
collision  between  the  two  boats  did  not  proceed  from 
mere  accident,  but  that  one  or  both  were  in  fault,  was  jus- 
tified by  the  proof  now  in  the  record,  and  the  Chancellor 
did  not  err  in  refusing  to  give  the  instruction  to  the  jury 
asked  by  the  defendant's  counsel,  that  they  should  find 
for  the  defendant  if  they  believed  that  the  collision  was 
accidental,  as  the  proof  did  not  authorize  the  conclusion 
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that  it  occurred  ''by  vis  major,  or  physical  causes  ex-  "BHOijiwiLL 
clusively,  and  without  any  negligence  or  fault/'  on  the  SwieiEtrtal. 
part  of  either  of  the  boats.  But  we  are  satisfied  that  the 
Chancellor  did  err  in  instructing  the  jtrr y  that  they  should 
upp&rtion  the  damages  equally  between  the  owners  of  the 
two  boats,  in  caee  they  should  believe  that  both  were  in 
fault. 

We  are  aware  that  this  is  the  rule  in  the  Admiralty  itvie<of  liAilitr 
Courts  of  England,  which  are  governed  by  the  civil  law,  dmnaffes'foi'in^ 
incases  of  a  coniict  between  ships,  sailing  on  the  ocean,  ioweii  ^^ai^MiJ! 
It  is  also  the  role  by  the^rdinances  of  many  of  the  ting-  i!«?,\**^«""J*.<>^ 

.  _  .  ,    -n  .     t    .  ,  .  .     lubiluy  for  inju- 

doms  of  continental  Europe.     And  m  others,  m  such  mi  to  tteam- 

cases,  the  damages  are  apportioned  accorditigto  the  de-  ohlo*  thft'firslit 

peeoffanlt.  Sdr;1.^.l& 

But  neither  of  these  rules  are  adopted  by  tfie  comtnon  lauerSyUieoom* 

law  Coarts  of  England  ;  but  on  the  contrary,  if  the  con-  —By  Me  com- 

flict  and  injury  was  purely  accidental  and  unavoidable,  or  JffiSeli^of  ^tw* 

if  the  officers  of  both  vessels  were  in  fault,  neither  can  T«"«\»  .comiog 

.      -    ,  1  »     .      .         ,     •  ,  .  •     *"  collmon  were 

recover.     And  the  common  law  rule  is  the  rule  by  which  both  io  ftuit,nei- 
this  Court  and  the  Courts  of  Kentucky  are  to  be  governed.  •r%o^i?the  o^^* 
In  the  case  of  Handaysyde  d  d.  vs  Wilsen,  Best,  C.  5.  {^jj°ia"ti'l^i 
ef  Kings  Bench,  says,  *Mhe  material  -question  in  this  ima?oid«bi«. 
case,  is  not  which  of  the  vessels  first  stroek  the  other, 
but  whose  negligence  it  was  by  which  the  injury  was 
caused.     If  it  was  the  resuk  of  accident,  owing  to  the 
darkness  of  the  night,  the  plaiiKifis  imist  took  to  their 
underwriters,  and  cannot  recover  io  this  action.     So  also 
if  both  parlies  were  in  the  wrong  the  jAainii^s  must  fail 
tn  this  action:"  (14  English  Common  Law  Reports,  ^        ,^ 

431.)  In  the  case  of  Liise/orrf  vs  Lflr^e,  for  an  injury  "^  V  ^^^ 
charged  to  be  done,  jn  upsetting  the  plaintiff's  wherry  or  ^  ^  o 
small  boat  on  the  river  Thames,  by  the  steamer  Albion, 
(24  Bng.  Com,  iiOwRep.^^A,)  Duncan €.  J.  said,  ''yoo 
most  be  satisfied  that  the  Albion  was  going  at  loo  great 
speed  and  thereby  occasioned  the  swell,  and 70a  will  have 
to  say  whether  it  was  that  swell  alone,  which  occasioned 
the  iiijary,  or  whether  il  is  doubtful  that  such  was  the 
case,  for  that  will  be  enough  to  prevent  the  plaintiff's  re- 
coveitng.  If  yon  are  satisfied  (hat  the  defendant's  vessel 
obcasioned  the  injury,  by  its  improper  speed,  and  that 
ihe  pUniUiff  was  not  in  fa^lt  ^nd  did  not  contribute  to 
Vol,  Vn.  6 
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BAOADVfiLL  jjjj  oiiafortan^,  by  his  improper  management  of  his  boat, 
SwittifcT  et  al  then  you  will  find  for  tlie  plaintiff,  and  give  him  such 
damages  as  you  consider  him  entitled  to.*' 

In  the  case  of  Plvckwellvs  Wilson,  (Same book.  268,) 
which  was  the  case  of  a  conflict  between  a  chaise  and  a 
carriage,  and  injury  to  (he  former,  Justice  Anderson  '*left 
it  to  the  jury  to  say  whether  ihe  injury  to  the  plaintiff's 
chaise  was  occasioned  by  negligence  on  the  part  of  the 
defendant's  seivant,  without  any  negligence  on  the  part 
of  the  plaintiff  himself;  for  if  the  plaintiff's  negligence 
in  any  way  concurred  in  produoiogihe  injury,  the  defend- 
ant would  be  entitled  to  the  verdict." 

And  in  the  case  of  Wolf  ys  Beard,  (34  Eng,  Com, 
Law  Rep.  435,)  which  was  an  action  for  the  negligent  dri- 
ving of  a  Oabriolett  by  the  defendant's  servant,  by  which 
the  plaintiff  was  run  over  in  the  street,  and  injured, 
Coleridge  J.,  (insuming  up,)  said,  "If  the  plaintiff  has 
contributed  to  the  accident  by  her  own  neglect,  she  can- 
not recover."  The  same  rule  is  adopted  in  the  Courts  of 
Westminster,  as  appears  by  these  authorities,  in  the  case 
of  a  conflict  between  sea  vessels  and  land  carriages. 
The  American  Courts,  which  are  governed  by  the  com- 
mon law,  adopt  the  same  rule  as  to  the  plaintiff's  right 
to  recover. 

In  the  case  of  Lucy  Law  vs  Crombie,  (12  Pickering* s 
Rep,  177.)  which  was  an  action  on  the  case  to  recover 
damages  for  alledged  negligence  in  the  defendant's  ser- 
vant, in  driving  a  four  horse  sleigh,  by  which  the  plain- 
tiff was  run  over,  the  Court  say,  "we  consider  the  rule 
now  well  settled,  that  to  enable  the  plaintiff  to  recover, 
be  must  not  only  show  some  negligence  and  misconduct 
on  the  part  of  the  defendant,  but  ordinary  care  and  dili- 
gence on  his  own  part,  and  cites  Buterfield ys  Forisler, 
(U  East,  61;)  Harlow  vs  Hemeston.  (6  Cowan,  191;) 
and  SmUh  vs  Smiih.  (2  Pick.  621.) 

And  the  same  rule  is  adopted  and  settled  as  the  com- 
mon law  rule  in  Pennsylvania,  in  6  Wheaion*s  Rep,  321. 

And  Chancellor  Kent,  in  the  5th  edition  of  his  Com- 
mentaries, published  in  1844,  231.  changes  his  former 
text,  and  after  laying  down  the  role  adopted  by  the  matine 
law,  and  foreign  ordinances  and  jurists,  as  to  the  appor- 
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tiontnent  of  the  damages,  where  there  is  Tault  on  both      B^oadwell 

sides,  he  reinariis:  '* But  according  to  the  English  and    Swiout  ttai. 

American  rule,  in  the  Courts  of  common  law,  if  there  be 

fault  or  want  of  care  on  both  sides,  or  without  fault  on 

either  side,  neither  party  can  sue  the  oiber;"  axKl  be  cites 

the  following  authorities:  Vanderplank  vs  Miller,    (i 

Moody  and  Malkin,  169;)   Venuallvs  Gerncr,  (1  Cromp, 

and  Meeson,  21 ;)  Simpson  vs  Hand,  (6  Wharton,  311 ;) 

Story  Justice  in  the  ease  of  the  Paragon ;  Philips  on  Ins. 

vol  2,  183;  Abott  on  Shipping,  by  Story ^  edit.  1829, 

page  354. 

If  it  be  ccmceded,  as  insisted  on  by  the  counsel  for  the     it  it  not  in  tb« 

poorer  of  uio  ja- 

appellees,  that  the  rule  adopted  by  the  chril  law  and  ma-  diciarr  of  Ken- 

rine  codes  of  Europe,  is  more  equitable  and  just^  and  \^l  ciflf  law'or 

belter  calculated  to  prevent  the  sa-crifice  of  human  life  JSEuroji^^iSw^ 

and  property,  by  the  conflict  between  steamers,  so  fre*  cdriamin^'theii- 

n  '  .  .  -t        *u  1      ability  of  iteam. 

qoently  occarnng  on  our  western  waters,  than  the  rule  boat  owoan  for 
adopted  by  the  common  law,  it  is  not  the  province  of  coni^toaa  on^^ 
this  Court  to  adopt  the  former,  or  change  the  latter,  but  ^««e™  watow. 
the  province  of  another  department  of  the  government. 

Nor  do  we  think  that  the  fact  that  the  trial  of  the  ques-  ^And  thouch  lo 
tion  was  brought  under  the  cognizance  of  the  Louisville  g^J^n^^ilS'^ 
Chancery  Court,  can  authorize  that  tribunal  to  adopt  any  tioa  of  auchoa- 
other  than  the  common  law  rule  in  the  trial  of  the  case,  to  'atuch^^tho 
Cognizance  was  given  to  that  tribunal,  by  the  statute,  for  mo*n*iaw%rkS' 
the  object  and  purpose  only,  of  facilitating  the  remedy,  SJJ'gd^uJiJiJt^Jn' 
by  attaching  and  securing  the  boat,  so  that  it  might  be  sub- 
jected to  the  payment  of  the  damages,  that  the  plaintiffs 
might  have  a  right  to  recover.    But  the  statute  did  not  at- 
tempt to  alter  or  change  the  rules  of  law  by  which  their 
right  was  to  be  ascertained  and  determined,  nor  to  pres- 
cribe to  the  Chancellor  any  other  rule  of  adjudication, 
upon  the  question  of  the  plaintiff's  right,  than  those 
l(iven  to  the  common  law  Judge. 

The  decree  of  the  Chancellor  is,  therefore,  reversed, 
and  cause  remanded,  that  the  verdict  of  the  jury  may  be 
set  aside  and  a  new  trial  granted. 

PiriU  and  Duncan  for  appellants;  Loughborough  for 
appellees. 
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Case  13. 


Seplmber  21. 


CtietUtod. 


Ashlock  vs  Commonwealth. 

Errok  to  the  Fayette  Circuit. 

Jurisdiction,    Faro  Bank^    Gaming.    CommonweaUk's 
Attorneifs. 

JuooB  Bbzck  deliyered  the  opinion  of  the  Gouil. 

Ashlock  was  indicted  in  the  Fayette  Circuit  Court  for 
setting  up  and  keeping  a  gaming  table  or  Faro  Bank,  at 
which  money,  bank  notes  and  property  were  bet,  won 
and  lost;  and  a  verdict  and  judgment  having  been  res»- 
dered  against  him^,  he  has  brought  the  case  to  this  Coiirt 
for  revision. 

Various  objections  were  made  to  the  proceedings  in 
the  Court  below,  and  are  now  presented  for  consideration 
in  this  Court. 

And  1st.  It  is  contended  that  the  Court  below  had  no 
jurisdiction. 

In  February,  1845,  an  act  was  passed  by  the  Legisla- 
ture, conferring  upon  the  City  Court  of  Lexington  exclu- 
sive jumdiction  of  all  pleas  of  the  Commonwealth,  aris- 
ing within  the  limits  of  the  city  of  Lexington,  except 
cases  of  felony.    Aa  the  offence  charged  in  the  indict- 
ment in  this  case  was  committed  within  the  limits  of  the 
city  of  Lexington,  it  is  insisted  that  after  the  passage  of 
the  act  referred  to,  the  Fayette  Circuit  Court  had  no  jn- 
fisdiction  of  it.    But  we  are  not  prepared  to  give  that 
act  so  broad  a  construction.     At  its  passage  the  case  was 
pending  in  that  Court,  which  had  jurisdiction  to  hear  and 
deteimine  it.    As  no  provision  is  made  in  the  act  for  the 
removal  or  trial  of  cases  of  this  kind  then  pending  in  the 
Fayette  Circuit  Court,  we  are  not  authorized  to  presume 
that  it  was  the  intention  of  the  Legislature  to  deprive 
that  Court  of  jurisdiction. 
The  exclusive  jurisdiction  conferred  upon  the  City 
'  h^^u^^^'^n!  ^^^^*  must,  we  think,  have  reference  to  cases  arising 
ftrrad  upon  the  subsequent  to  the  passage  of  the  act,  or  to  cases  or  pro- 
lixiBfiM'^   to  ceedings  subsequently  to  be  commenced  or  instituted. 
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2J.  It  is  contended  that  the  case  bad  in  effect  been  A8iir.ocK 
dismissed  when  piocess  issued  upon  the  indictment,  and  Commonwealth 
was  seived  upon  the  defendant.  hear  eod  de- 
It  appears  that  at  the  March  term»  1844,  no  process  oTTreachof^ 
having  been  served  upon  the  derendant,  the  following  or-  StaiV  Ifxccpffe* 
der  was  made  in  this  ease:  onJM,  did  not 
"On  motion  of  the  Commonwealth's  Attorney,  it  is  rifht  o'rThe  Fay* 
ordered  that  this  case  be  struck  off  the  docket,  with  leave  to^deeide^aii  ct 
to  reinstate  it  heieafier  by  motion."  ■"  fh«n  depend. 

^  lag  in  ihai  court 

la  May,  1844.  farther  process  issued  upon  the  indict-  foi  breachei  of 
ment,  and  was  served  upon   the  defendant;  and  after-     ^^^ 
wards,  at  the  September  term,  the  case,  on  motion  of  the 
Attorney  for  the  Commonwealth,  was  reinstated  upon  the 
docket. 

An  order  striking  a  suit  from  the  docket,  mede  on  mo-      An  order  itri- 
tion  of  the  plaintiff,  and  without  reservation  or  qualifica-  from  the  doduft! 
tion,  we  should  be  inclined  to  regard  as  a  vol4)ntary  dis-  on  motion,  shaii 
missal  or  discontinuance,  and  as  placing  the  case,  after  adisconiimiaoce 
the  term  when  the  order  was  made,  beyond  the  power  resermio^noVihe 
of  the  Court.     But  here  the  right  to  reinstate  the  case  [jfJ'cMc^lhouid 
upon  the  docket  being  expressly  reserved,    the  order,  we  not  be  conatrued 
think,  should  not  be  construed  as  a  dismissal  or  discon-  or    disoootinn. 
tinuance,  but  as  a  mere  removal,  or  omission  of  the  case  ^^^' 
upon  the  docket.     If  right  in  this  construction  of  the 
Older,  the  case  was  still  in  Court,  and  the  issuing  and 
service  of  process  before  it  was  replaced  upon  the  dock- 
et, was  not  unauthorized  or  invalid. 

The  order  is,  however,  in  our  opinion,  unusual,  and 
we  would  not  be  understood  as  approving  such  a  rule  of 
practice,  perceiving  no  necessity,  nor  sufficient  reason 
for  it,  and  it  may  have  the  effect  to  delude  and  entrap 
litigants. 

3d.  An  objection  was  made  to  the  Judge  who  tried  the 
cause,  opon  the  ground  that  he  as  Attorney  for  the  Com- 
naoowealth,  had  prepared  the  indictment,  and  was  interest- 
ed in  the  fine  that  might  be  recovered  and  collected.  The 
objection  was  properly  overruled.  As  to  the  first  branch 
of  it,  it  18  not  of  a  character  deserving  consideration ;  and 
it  is  a  sufficient  answer  to  the  second,  that  it  is  not  true 
in  point  of  fact. 
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AMU.OCK  The  provision  ia  the  statute  is»  that  any  prosecuting 

Coiiiio?wftALTH  Attorney,  who  shall  prosecute  any  person  to  eonviciion 

Auoroies  for  the  Under  the  act,  shall  be  entitled  to  25  per  cent,  on  the 

Sthiid*,  *mndM  amount  of  such  fine  as  shall  be  collected.    The.  mere.fact 

the  atatute,   to  that  the  indictment  was  found  while  the  Judge  was  the 

£ne  unpoMdfof  Attorney  for  the  Commonwealth,  entitled  him  to  no  part 

lirwSl!*(/cTu2  of  the  fine  that  might  be  recovered. 

ilV.  ^^•^?~'i!'  But  whether  if  the  fact  had  been  as  stated,  and  the 

OHIO    to     CORVIO  /»      I         /• 

iion.  Judge  would  have  been  entitled  to  a  portion  of  the  fine 

that  might  be  recovered,  the  objection  could  have  been 
tendered  available  by  the  defendant,  it  is  not  necessary 
to  decide. 

4th.  It  is  objected  that  the  Court  misdirected  the  jury 
as  to  the  law  of  the  case,  and  that  the  verdict  was  not 
sustained  by  the  proof. 

The  proof  is,  that  the  defendant  dealt  the  game  of  Faro 
in  the  city  of  Lexington.    That  betters  deposited  with 
bim  bank  notes,  and  received  from  him   ivory  checks, 
indicating  certain  amounts,  and  that  these  checks  were 
bet  upon  the  game  as  the  representatives  of  money  or 
bank  noles,  and  were  so  recognized  by  both  parties. 
When  the  better  ceased  betting,  if  be  bad  checks  he  re- 
ceived from  the  defendant,  in  bank  notes  or  money,  the 
aggregate  amount  which  they  indicated.    That  the  checks 
were  of  no  value,  except  for  the  purpose  for  which  they 
were  used. 
It  is  contended  that  the  betting  of  these  checks,  al- 
The  betting  of  though  used  as  the  representatives  of  bank  notes,  was  not 
ew,*'\'''r'FMo  a  belting  of  bank  notes,  any  more  than  the  betting  of 
Bank,  ^^^®^^^  bank  notes,  which  are  the  representatives  of  money,  would 
deTstood  bf  the  be  a  betting  of  money.    It  is  true  it  has  been  decided  by 
Swt*monJ5^w  this  Court.  Prior  vs  Commonwealth,  {2  Dana,  298,)  ihsit 
for^wWchmoney  *  charge  of  keeping  a  Faro  Bank,  at  which  money  was 
or  bank  noteaia  bet,  Is  not  Sustained  by  proof  that  bank  notes  were  bet. 
iHiiner  or  joaer.  But  there  is  a  very  obvious  distinction,  we  think,  between 
^e^  JututlrMd  ^bat  case  and  this— between  betting  bank  notes  and  the 
uina^i*e^oha"e  '*®^'''*8  checks.  as  used  in  playing  the  game  in  this  case. 
ofkeepiBgaFa*  In  one  case  the  b^nk  note  is  a  thing  of  value,  wholly  ir- 
noiey'aadbuk  respective  of  betting  at  a  Faro  Bank,  and  is,  in  point  of 
Botea  wu  bet.     f^^^^  jjj^  t|jj„g  ^^^  ^j^e  only  thing  that  is  bet.    If  lost,  the 
party  looses  the  bank  note  and  nothing  else.    In  the  other 
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case,  the  check  is  not,  in  reality,  the  thing  bet,  tor  if  so,     B«ii»«k>«d 
ootbing  of  value  would  be  bet,  the  checks  being  of  no  Cm  or  Luxiis* 

value  except  in  playing  the  game.    But  the  check  in  this  ^^*' 

case  was  used  and  staked  merely  to  indicate  the  amount 
of  money,  or  rather  bank  notes,  (as  the  betters  had  de^ 
posited  with  the  defendant  bank  notes  for  the  checks,) 
which  the  better  staked,  and  if  he  lost,  it  was  not  in  real- 
ity  a  loss  of  the  checks,  but  the  loss  of  th&  bank  notes, 
to  the  amount  which  the  check  denoted.  The  checks 
were  mere  counters  in  playing  the  game.  In  this  view 
of  the  case,  the  charge  in  the  indictment  that  the  defend- 
ant kept  a  gaming  table,  at  whicti  money,  bank  notes  and 
property  i^ere  bet,  won  and  lost,  is  fully  sustained  by  the 
proof.  The  proof  is,  that  bank  notes  were  bet,  won  and 
lost. 

In  regard  to  the  objection  that  the  Ckiurt  misdirected 
the  jury  as  to  the  law  of  the  case,  we  need  only  lemark. 
that  no  error  is  perceived  in  that  respect,  to  the  prejudice 
of  the  defendant. 

But  lastly,  it  is  perceived  that  the  judgment  is  for  fsooiiUiefina 
S600.    The  fine  imposed  by  the  statute,  is  only  $500.  SSiml1bIlie«- 
No  notice  appears  to  have  been  taken  of  this  eiror  in  the  »f  aF«roBsniL. 
Court  below,  nor  has  it  been  noticed  by  counsel  in  this 
Court  and  expressly  relied  on;  but  as  it  is  a  palpable 
error  and   confessed  by  the  Attorney  General,  the  judg- 
ment is  reversed  and  the  cause  remanded,  that  a  judg- 
ment may  be  entered  for  |fSOO. 

Pindell  for  plaintiff;  Cate9,  Attorney  Oeneral,  for 
Commonwealth. 


Bridgeford  vs  The  city  of  Lexington.        Warrant. 

Error  to  thb  Lbxiitoton  City  Court. 
Retailing  spirits.     Witnesses.    Judgment.  Case  14. 

Jiii»«B  BBtomdtUveied  the  opinion  ef  tbe  Oooit  Septimbir  23. 

TfiR  judgment  in  this  case,  in  the  opinion  of  this  Court, 
is  enoneoos  and  must  be  reversed,  and  for  the  following 
reasons: 
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BRiDeiiroBo         1st.  The  warrant  or  sammons  issaed  by  the  Clerk  of 
City  OP  Lbxing-  the  City  Court»  and  which  is  the  foundation  of  the  pro- 
!?!!: ceeding,  is  defective  and  insufiScient.     It  requires  the  de- 
fendants to  appear  before  the  City  Coart.  **to  answer  to 
the  city  of  Lexington  why  they  should  not  be  fined  for 
presuming  to  sell  by  retail,  without  a  proper  and  legal 
license  so  to  do,  any  quantity  of  wine,  brandy,  whiskey, 
4^0..  on  the  11th  February.  1846,"  &c. 
This  hardly  amounts  to  a  chaige  of  having  actually  sold* 
A  warrant  issn-  on  the  day  named,  by  retail,  any. quantity  of  wine,  bran- 

edby  the  Clerk     ,  ..   /       «  n    .  -r  .-ui        r  .u    . 

of  the  Ciij  Court  dy,  whisKoy,  &c.  But  if  susceptible  of  that  construction, 
to  Mii^bTre^ii  *"^  *'  contains  that  charge,  yet  the  charge  itaelf,  we 
wiUioate license  think,  is  insufficient.  To  sell  by  retail  any  quantity,  is 
qaaniityorvvine,  too  indefinite.  In  one  statute  the  selling  by  retail,  io 
oic'^ls^oo  hiVe^  any  quantity  less  than  a  gallon,  is  prohibited.  In  an- 
uT^^autliorizV^a  ^^^er  there  is  a  provision  that  merchants  shall  not  be  pro- 
jodsnieBt  by  the  bibited  fiom  retailing  liquors,  except  in  a  smaller  quan- 
der^tfae^"cU7or'  tity  than  ono  quart  So  that  the  term  rdail,  when  used 
mUkSrit  ^en^a^i  '"  reference  to  the  selling  of  spirituous  liquors,  cannot  bo 
«no  icii  hy  re.  considered  as  having,  as  contended,  a  definite,  technical, 

tail  less  than  a,.  ',  iit*i  h. 

quart*'  legal  meaning  as  to  the  quantity  sold.     But  the  selling 

charged  in  the  warrant,  is  stated  to  be  against  the  ordi- 
nance of  the  city  of  Lexington.    The  ordinance  to  which 
we  are  referred,  and  as  appears  from  a  copy  before  us, 
prohibits  the  selling  by  retail,  less  than  a  quart.    The 
warrant  is,  theiefore,  deemed  insufficient. 
2d.  The  Court  erred  in  receiving  the  testimony  of  the 
The  Marehaia  of  two  city  Marshals.    They  were  both   interested  in  the 
ingtoo/  whofie  conviction  of  the  defendant.     Their  fees  for  the  service  of 
tingent!  depend-  process,  the  summoning  of  witnesses,  and  in  a  word  all 
ing  upon  the  con-  their  fees  in  the  case  were  contingent  upon  a  judgment 
aceuaed,  are  in.  being  rendered  for  the  city.     If  the  defendant  or  defend- 
Muer^'agalfliat  ^nts  were  not  convicted,  they  were  entitled  to  no  fees.     It 
5Sir°tiSutioM  ^®  ^^^^  ^^^  interest  is  inconsiderable,  but  it  is  a  direct  in- 

Sainst retailing;  terest  and  Sufficient,  we  think,  to  render  them  incompe- 
eir       interest    ,      ^  ,, 

thoagh  amall  ia  tent  as  Witnesses. 

^*'**''  It  may  be  important,  as  contended,  that  such  officers 

should  be  witnesses.  Their  efforts  for  the  detection  and 
punishment  of  offenders  and  violators  of  the  penal  laws, 
may  be  necessary,  and  indeed  a  part  of  their  duty ;  and  if 
so,  public  policy  requires  that  such  provision  should  be 
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made  for  thetf  services  aud  Tees,  as  to  remove  all  objec-  Woou>kimi 

tion  to  their  competency  as  witnesses.  Lvoab,  dto. 

3d.  The  Gouxt  ened  in  rendering  a  judgment  against  Pinei  for  mo 

the  defendant  for  twenty  dollars,  the  price  for  two  distinct  of  wtaUin^^^ 

offences,  and  as  proved,  at  different  periods.    The  war-  F®^**' .  •""^ 

rant,  if  sufficient,  charges  but  one  offence.  xrhen  onif  .qq« 

The  judgment  is  reversed  and  the  cause  remanded,  with  ^^*'f*^- 
directions,  as  the  warr^int  is  deemed  insufficient,  to  sus- 
tain the  motion  in  arrest  of  judgment. 

Combs  4"  Shy  for  plaintiff;  Hunt  for  defendant. 


Wooldridge  vs  Lucas,  &c.  Thovek. 

Erroh  to  tub  Russbll  Circuit. 

Forfeitures.    Felons.  Case  15. 

Cbibf  Jvctm»  Bwive  deUvered  the  opinion  of  the  Cmivt  S^pumher  23. 

The  plaintiff  brought  an  action  of  trover  for  a  fomale  cwe  stated, 
slave,  against  the  defendants,  and  after  two  trials  before  a 
jury  and  a  failure  to  find  a  verdict  upon  issues  joined,  the 
«8se  was  submitted  to  the  Oourt  upon  the  following  agreed 
facts,  insubstanoe:  that  the  plaintiff  was  indicted,  tried, 
convicted,  and  sentenced  to  a  confinement  in  the  Peni- 
tentiary for  two  years,  for  folony ;  that  he  was  pardoned 
and  discharged  before  the  expiration  of  his  term;  but 
Wore  bis  pardon  and  discharge,  one  of  his  sons  sold  the 
slave  in  question,  which  before  his  conviction  was  his 
property,  to  the  defendants.  Upon  these  agreed  facts  the 
parties  sabmitted  the  case  to  the  judgment  and  decision 
of  the  Court,  upon  the  following  terms :  that  if  the  Couit 
should  be  of  opinion  that  the  law  was  for  the  defendant, 
judgment  was  to  be  rendered  for  him,  and  if  for  the  plain- 
tiff, then  the  facts  were  to  be  submitted  to  a  jury  upon  all 
the  grounds  of  defence  relied  on  by  the  defendants. 

The  Court  gave  judgment  against  the  plaintiff,  and  he  Jedfmeat  of  Uie 
has  appealed  to  this  Court. 

The  case  involves  the  construction  of  the  20th  section  The20Ui  see.  of 
of  the  lOth  article  of  the  constitution  of  Kentucky,  and  !!)•  iOih  ml  of 
Of  the  two  acts  of  the  Legislature,  the  one  passed  m  abrogetes      lo 
Vol.  Vn.  7 
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WoomiMi     1796,  (1  Sua.  Law$,  &31,).  the  other  passed  in  1802,  (2 
Lucas,  &a      Stot,  Lows,  1309.)    The  20th  section  of  the  constitution 
■meh    of  th«  provides,  "that  no  attainder  shall  work  corruption  of 
Sito?«''u\ffMM  blood,  nor.  except  during  the  life  of  the  offender, forfeit- 
g«^iiiii«iLteBe«.  ore  of  estate  to  the  Commonwealth."    This  section  ab- 
ibree  ooijr  M  r«-  rogatesso  mucb  of  the  common  law  forfeiture  upon  con- 
tetTfer  iSe  life  miction,  as  affects  the  inheritance,  leaving  in  force  so  much 
of  tk»  offiwdtr.    ^f  jjje  same  as  operates  upon  the  estate  during  the  life  of 
the  offender. 
The  43d  and  44th  sections  of  the  act  of  1796,  supra. 
of  UuTtutoilfo*  provides  that  ''whensoever  any  person  shall  happen  to  be 
I'TM,  Uio  4Sd  attainted,  convicted,  or  outlawed  for  any  treason,  mis- 
prison of  treason,  murder  or  felony  whatever,  there  shall 
be,  in  no  case,  a  forfeiture  to  the  Commonwealth,  of 
dower,  of  lands  or  personal  estate,  but  the  same  shall 
descend  and  pass  in  like  manner  as  by  law  directed  in 
case  of  persons  dying  intestate,  nor  shall  any  attainder 
work  a  corruption  of  blood,  any  law  or  usage  to  the  con. 
trary  notwithstanding.    Saving  to  all  and  every  other 
person  and  persons,  bodies  politic  and  corporate,  their 
heirs,  successors,  and  to  every  of  them,  (other  than  to 
such  offender  that  shall  be  attainted,  convicted  or  out- 
lawed,) all  such  right,  title,  interest,  entry,  lease,  pos- 
session, condition,  proBt,  commodity  and  hereditaments. 
as  they  or  any  of  them  had,  or  should,  or  of  right  ought 
to  have  before  or  at  the  time  of  said  conviction  or  out- 
lawry." 

If  these  sections  stood  alone  and  unaltered  by  the  pro- 
visions of  the  statute  of  1802,  they  might  properly  be 
construed  as  a  surrender  of  the  forfeiture,  to  which  the 
Commonwealth  was  entitled  during  the  life  of  the  offend- 
er, to  the  wife  and  children  or  those  who  would  be  en- 
titled to  the  estate  in  case  of  his  dying  intestate,  and  as 
well  in  cases  where  the  punishment  of  the  offence  was  a 
confinement  for  a  term  of  years  in  the  Penitentiary,  as 
when  the  punishment  was  death. 
But  the  Legislature  takes  up  the  subject,  in  the  fifth 
ByUietututtof  section  of  the  act  of  1802,  supra,  and  provides  a  differ- 
1309*)  ^^Ae^-  ®°*  ^^^^  ^^^  ^^^  disposition  of  the  property  of  a  convict 
ute  of  feioM  is  confined  for  a  term  of  years,  variant  from  and  inconsistent 
•d.tmtthewife'i  with  the  disposition  of  it,  made  by  the  sections  quoted  of 
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the  previous  act,  and  must  be  regarded  as  modifying  and  WoouiiiMa 

cbangiug  the  said  sections,  in  this  class  of  cases.    It  pro-  tvoAi,  &e. 

vides  that  *'where  any  person  shall  be  sentenced  to  con-  ri^ht  to  alimony, 

fioement  in  the  Penitentiary  for  any  term  exceeding  one  f)^^  oMiJrea^  to 

year,  it  shall  be  lawful  for  the  wife  of  such  person  to  ap-  "upfort,  and  of 

1  ^  «.  i.».  ..  creditori,  ii  re- 

ply tO  a  Court  of  chancery  for  alimony,  in  the  manner  cognizodjandtha 

prescribed  by  the  act  concerning  alimony;  and  the  Court  fender^ after  re- 
to  whom  application  is  made,  shall,  on  the  production  of  p**JJd^°^  "Jf 
the  copy  of  the  record  of  the  District  Court,  decree  aZi-  ?^*^*^  ,.*"••'  "®l 
mony,  as  in  other  cases.  The  infant  childien  of  such  con-  toe^theroftheae 
▼ici,  shall,  for  and  during  the  time  of  his  confinement,  be  Jfe'te!***'"**"' 
regarded  as  orphans,  and  shall  have  guardians  appointed 
to  them  by  the  Court  of  the  county,  and  may  be  bound 
apprentices;  and  the  whole  proceedings,  both  with  regard 
to  them  and  the  estate,  shall  be  such  as  are  directed  by 
the  act  concerning  guardians,  infants,  masters  and  appren- 
tices, passed  in  the  year  1797.  During  the  period  of  the 
confinement  of  any  convict  in  the  Penitentiary,  he  shall 
be  liable  to  be  sued  as  if  he  never  bad  been  convicted,  by 
a  copy  or  the  writ.  &c.,  being  delivered  to  the  keeper. 
&c.  &c.,  and  in  all  other  respects  the  same  proceedings 
shall  be  had  against  his  estate  as  against  that  of  other  per- 
sons. And  every  convict  confined  in  the  Penitentiary, 
shall  have  power,  by  his  or  her  last  will  and  testament  in 
writing,  to  devise  his  or  her  estate,  in  the  same  manner 
as  if  he  or  she  had  never  been  convicted ;  and  on  his  dis. 
charge  therefrom,  his  estate,  or  so  much  thereof  as  has 
not  been  legally  disposed  of,  shall  revert  to  him  again.'* 
Numerous  clauses  in  this  section  show  that  the  Legisla- 
ture did  not  intend  to  deprive  a  convict  for  a  term  of  years, 
of  his  right  and  title  to  his  estate,  even  during  bis  con- 
finement in  the  Penitentiary,  much  less  during  his  life  to 
give  it  to  bis  wife  and  children  as  in  cases  of  intestacy; 
but  to  allow  to  them  the  use,  issues  and  profits  of  the 
same,  subject  to  the  payment  of  his  debts,  for  which  lat* 
ter  purpose  it  might  be  sold  and  disposed  of.  by  a  pro- 
ceeding against  him  as  his  estate.  And  he  was  author 
ized  to  devise  it,  as  his  estate,  in  the  same  manner  as  if 
he  had  not  been  convicted. 

Alimony  imports  a  provision  for  the  support  of  the  wife  Hi«  proviaioft«r 
oot  of  \!i»  profits  of  the  estate  of  her  husband,  the  allow-  jeos,*^!^  ^ 
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WooLDiuaei     aiTce  to  be  regulated  occording  to  the  value  of  the  estate. 
LaoAs,  &o.      If  (he  wife  was  entitled  to  her  dower  and  distributable 


ny  to  ihe  wife  of  portion  of  the  estate,  as  in  cases  of  intestacy,  it  can 
on^i^^repugiiant  Scarcely  be  believed  that  the  Legislature  would  have  made 
upott*h«*conTio^.  ^^^  provision  for  her  recoveiy  of  alimony,  by  a  proceed* 
lion  of  the  bus.  fQg  against  the  husband  as  in  other  cases.     If  the  estate 

band,  a  right  to       ®    ®    .     .       .        ,      .  ,  .         .     ..^ 

dower  beeame  waa  in  the  husband,  then  there  was  propriety  in  the  pro- 
eomp  eta.  vision,  but  if  an  interest  was  in  the  wife  as  great  or  greater 

than  she  would  be  entitled  to  recover,  then  there  was  no 

necessity  or  propriety  in  the  provision. 

So  with  respect  to  the  minor  children,  guardians  may 
▼Tsienforihe^ap^  ^^  appointed  fof  them,  who  are  to  be  governed  by  the 
pointmeat  of  act  of  1797,  by  which  act  they  have  no  power  to  sell  their 
infantehiidrenof  estate,  especially  lands  and  slaves,  but  to  apply  the  issues 
JSgM2t°^o^fei  a'^d  profits  only  to  their  support,  and  if  it  will  not  suffice, 
the  r-"hi**of  ^ihe  ^^  ^^^^  ^^^^  °"^  ®^  apprentices.  And  the  power  is  given 
father,  upon  hia  to  the  convict  in  the  Penitentiary,   to  dispose  of  his  es- 

con?ictiou  of  fel'   ^,i  mi-au  tu  i.t.j 

ony,  descend  to  tate  by  Will,  m  the  sanu  manner  as  if  he  or  she  had  nevtr 
if\e'*had"di5  i^^^  conviclcd ;  and  on  his  discharge  his  eslale,  or  so 
intMtate;  and  80  much  thereof  as  has  not  been  legally  disposed  of,  shall 
that  h£'^es*tate  revert  to  him  again.  If  the  title  to  the  estate  passed  to 
SiiVonWsw^  the  wife  and  children  during  the  life  of  the  convict,  how 
i«Me.  could  he  devise  it  by  will?     He  might,  it  is  true,  as  de- 

cided by  this  Court  in  the  case  of  Rankins*  heirs  vs  Ran- 
dins*  executors,  (6  Monroe,  535,)  devise  the  remainder 
of  the  fee,  after  his  death,  but  such  power  of  devise  can 
scarcely  be  regarded  as  a  power  to  devise  his  or  her  estate 
in  the  same  manner  as  if  he  or  she  had  never  been  con- 
victed. And  how  can  the  estate  revert  to  the  convict  upon 
his  discharge,  if  it  was  intended  to  pass  to  the  wife  and 
children  during  his  life?  These  clauses  are  opposed  to 
the  idea  that  the  estate  and  title  was  to  pass  and  be  vest, 
ed  in  the  wife  and  children,  or  others,  as  in  the  case  of 
dying  intestate,  as  directed  by  the  sections  quoted  in  the 
act  of  1797,  and  clearly  indicate  an  intention  on  the  part 
of  the  Legislature,  to  permit  all  right  and  title  in  the  es- 
tate, to  remain  with  the  convict,  subject  to  the  payment 
of  his  debts  and  the  use  and  support  of  the  wife  and  chil- 
dren during  his  confinement,  and  no  longer. 

But  it  is  insisted  that  as  so  much  of  the  estate  only  is 
to  revert  to  him,  as  has  not  been  legally  disposed  of,  and 
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as  the  slave  ia  contest  was  disf^osed  of  before  the  plain- 
tiff's pardon  or  discharge,  that  she  does  not  revert  to  the 
plainliff.  This  aigument  pre-supposes  that  the  right  and 
tille  to  the  slave  were  in  the  chiFdren,  and  that  they  had  a 
right  to  sell.  We  have  shown  that  no  such  right  or  title 
was  intended  by  the  last  act  to  pass  to  them ;  nor  is  any 
express  power  given  to  them  to  sell  oi  dispose  of  the 
property  by  the  last  act,  nor  can  any  such  power  be  im- 
plied, but  the  contrary  may  be  fairly  implied..  The  sec- 
tion provides  a  mode  by  which  the  property  of  a  convict 
rosy  be  legally  disposed  of,  namely,  for  the  payaient  of 
debts,  and  to  that  mode  should  the  language  of  the  stat- 
ute be  construed  to  apply,  or  to  some  other  mode  of  legal 
disposition,  by  a  regular  and  authorized  proceeding  in  a 
Court  of  chancery  or  law.  The  words  "legally  dis- 
posed of,'*  are  fully  satisfied  by  such  an  application,  with- 
out extending  them  to  embrace  a  disposition  made  by  the  • 
children,  wbich  is  unauthorized  by  the  whole  tenor  of  t^hd* 
section. 

The  judgment  of  the  Circuit  Court  is,  therefore,  revers- 
ed, and  cause  remanded,  that  a  new  trial  may  be  granted 
and  further  proceedings  had. 

B.  ^  A.  Monroe  for  plaintiff;  Harrison,  Bodley  ^ 
Hunt  for  defendants. 


V9        * 
MOOKK,   &C. 


Graham,  &c.  vs  Moore,  &c.;  Levis,  Cook, 
&  Co.  vs  Same. 

Ehror  to  thb  Louisville  Chancery  Court. 
Attach  ments.     Usu  ry. 
JuooB  Brbce  deliTered  the  opinion  of  the  Court. 

It  seems  to  this  Court  that  the  complainants'  bills 
were  properly  dismissed,  so  far  as  they  sought  to  subject 
to  the  payment  of  their  demands  against  Moore,  the 
goods  and  claims  which  had  been  transferred  by  bim  to 
Kitti. 

There  are  some  facts  and  circumstances,  it  ia  troe,  in 
regard  to  the  transactions  between  Moore  and  Kitts,  tend- 


Chargbrt. 
Case  16. 

S§ptmb$r  23. 
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6BABAM,  ftc.     iQg  to  excite  some  suspicion  as  to  their  correctness ;    but 
MooKE,  &0.      in  view  of  the  whole  case,  we  thinii  the  cbaige  of  fraud 
as  against  Kitts,  is  not  established,  nor  is  it  shown  that 
be  was  indebted  to  Moore. 
The  loan  from  Kitts  to  Moore,  made  in  New  York, 
A  creditor  of  one  was,  according  to  the  answer  of  Kitts,  usurious,  but  the 
QsuVcanaoue-  Complainants  have  not  sought  any  relief  upon  that  ground, 
wc7iier  w°ith^*t  *"^  ®^®"  *f  ^^^y  ^^^*  ^^^  record  does  not  present  such  a 
•  ijawjjrof  ihe  case  as  would  entitle  ihem  to  it.    The  loan  had  beendis- 
payerorhisag't.  charged  by  Moore  before  the  complainants  sued  out  their 
(I  AAic»n.3i4.)  attachments,  and  according  to  the  principle   settled  by 
'    this  Court,  in  Estill  vs  Rodes,  (1  B,  Monroe,  314,)  they 
could  not  reach  the  usury  in  the  hands  of  Kitts,  without 
a  transfer,  or  without  the  assent  of  Moore.    Nor  do  we 
find  any  thing  in  the  statutes  of  New  York  against  usury 
which  are  copied  into  the  record,  which  would  enable  the 
•complsinants  in  this  mode  of  proceeding,  to  reach  either 
the  principal  or  the  usury,  even  if  those  statutes  could  be 
regarded  in  all  respects  as  in  force  in   Kentucky.     Ai« 
though,  according  to  the  laws  of  New  York,  the  note  for 
S4,000  from  Moore  to  Kitts  was  void,  yet  we  do  not  per- 
ceive, if  Moore  had  paid  off  the  note  in  New  York,  that 
he  would  be  entitled  even  there  to  recover  back  any  thing 
but  the  usury.     The  right  to  recover  thai  back,  is  given 
first  to  him  and  bis  personal  representatives,  if  asserted 
within  a  year,  and  if  not,  then  to  the  overseers  of  the 
poor. 
The  note  was  paid  off  in  Kentucky,  and  whether  by 
A  note  gifen  for  transfer  of  notes  or  by  accepted  drafts,  is  unimportant,  so 
L  N^YoriJ,  Md  f*""  «s  ^^^  "ght  of  reclamation  is  concerned.    A  Court  of 
paid  off  in  Ken-  Equity  would  not  arrest  the  collection  by  Kitts,  or  if  goods 
rifht  to  a  credi.  had   been  transferred,  compel  their  surrender,  m  any 
sueineqmtVfor  event,  even  at  the  instance  of  Moore,  to  a  greater  extent 
ram  pwd^^So'  ^^*"  ^^®  ^^^^y  actually  paid.    For  notwithstanding  the 
the   note'  may  note  might  have  been  void,  and  Kitts  could  not  recover 
in  N.  York,  nor  upon  it,  yet  Moore  in  good  conscience  was  bound  to  re- 
uiiiry*^^  wiUio^t  ^"0^  *®  money  actually  received ;  and  having  done  so, 
the  aaaent  of  the  equity  would  certainly  not  aid  him  in  reclaiming  it. 

As  against  Kitts,  therefore,  the  complainants  were  en- 
titled to  no  decree. 
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Bat  Levis.  Cook  ^  Co.,  the  eomplaiaants  in  one  of 
the  consolidated  cases,  attached  a  debt  alledged  to  be 
due  from  William  Essex  to  Moore,  of  about  S87.  Pro- 
cess appears  to  have  been  served  upon  Essex,  but  no  an- 
swer was  filed  by  him,  nor  is  any  claim  asserted  by 
Kitts.  nor  as  we  perceive,  by  any  one,  to  this  alledged 
debt  due  Moore. 

As  the  record  now  stands,  the  complainants,  Levis, 
Cook  &  Co.  were  entitled  to  a  decree  against  Essex  for 
S87.  In  that  respect  their  bill  was  improperly  dismissed. 

Upon  that  ground  alone,  therefore,  the  decree  is  re- 
versed, and  the  cause  remanded,  that  a  decree  may  be 
rendered  against  Essex,  as  indicated,  but  without  costs; 
and  the  complainants  bills  dismissed  at  their  costs  as  to 
the  other  defendants. 

And  as  the  decree  is  in  effect  affirmed  in  every  other 
respect,  and  as  the  defendant  Essex  does  not  appear  to 
have  been  in  fault,  the  appellants  will  be  entitled  to  no 
costs  in  ibis  Court. 

Fry  ^  Page  for  appellants ;  Guihrit  for  appellees. 


PlTTT*!  HbIES 

Complaioant^ 
atUebing  a  debl 
alledged  to  be 
due  10  the  debt- 
or, aod  not  dU- 
poied  of,  guariii- 
shea  ia  eotiiled 
to  a  decree  for 
the  amounl,  bui 
not  foi  eoaia. 


Petty's  Heirs  vs  Montague.  Chancekt. 

Appeal    fbom   the  Fatbttb   Circuit. 

Qifls.    Specific  legacies.  Case  17. 

JvD6B  Bbbos  dsliTered  the  opinioa  of  the  bonrt  September  34. 

Ransd^ll  Petty  made  a  deed  of  gift  to  three  of  his  case  lUted. 
children,  of  his  landed  estate  and  slaves,  but  not  to  take 
effect  till  bis  death.  He  at  the  same  time,  by  an  addition* 
al  writing  attached  to  this  deed,  and  which  may  be  consid- 
ered as  constituting  a  part  of  it,  provides  for  two  other 
children  as  follows : 

"  And  I  also  bargain,  sell  and  convey  to  my  daughter 
Elizabeth  Webb,  and  my  son  Joel  Petty,  the  sum  of  fif- 
teen hundred  dollars  each,  to  be  paid  them  at  my  death, 
first  my  property  that  is  not  mentioned  in  the  assignment 
10  my  three  children,  William,  Ann  and  Sarah  Jane,  to 
be  sold  to  make  up  the  amount,  and  should  that  be  insuf- 
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Pettt*s  HitiM    ficient.  the  balance  to  be  made  ap  of  my  land  and  ne- 
BfoMTiouB.      groes. 

Immediately  aftefinaking  this  deed,  Petty  married  a 
second  wife,  to  whom  dower  in  his  landed  estate  was  de- 
creed :  PeUy  vs  Petty,  (4  B,  Monroe,  215.) 

At  his  death   he  left  personal  estate  to  the  amount  of 
near  five  hundred  dollars,   which  was  absorbed  in  pay. 
inent  of  debts,  and  there  being  still  left  a  balance  of  un- 
paid debts  to  nearly  the  same  amount. 
Upon  this  state  of  fact  the  Court  below  was  of  opinion 
Decree  of  ihc  that  the  land  and  slaves  were  subject  to  the  payment  of 

Circuit  Court.         ,         ,     ,  -    ,       ,  .  ,  .  ..  .  ▼     i 

the  whole  amount  of  the  donation  to  the  children,  Joel 
and  Elizabeth,  and  decreed  accordingly. 

The  correctness  of  that  opinion  and  decree  is  the  only 
question  for  consideration. 
It  is  contended  that  the  claims  of  Joel  and  Elizabeth 
A  deed  of^ift  should  be  diminished  by  the  amount  of  the  personal  es- 
fuT/to  the  do-  tate,  that  they  should  pay  rateably,  the  debts,  and  bear 
lo'be  TaUcd^at  their  share  of  the  loss  arising  from  the  claim  of  dower. 
siie^tTf^roMnJ  ^"^  ^^®  ^^^  "^'  satisfied  that  this  position,  to  any  extent* 
notdeeded  awajr  can  be  sustained.  Even  applying  the  rules  and  princi- 
not  sufficient  ples,  which  would  be  applicable  to  the  case,  had  the  deed 
bV'^ihe^lale^of  been  a  will,  we  should  still  be  of  opinion  that  Joel  and 
land  and  BiavM,  Elizabeth  would  be  ehtitled,  each,  to  fifteen  hundred  dol- 
cient.  Held  that  lars,  and  that  the  land  and  slaves  would  be  subject  to  its 
■Uw°we*ic^ub*  payment,  of  course  after  the  payment  of  debts. 
inent°  of^tfeae  '^^®  '*"^  ®"^  slaves  weie  given  subject  to  this  charge, 
Bumft,  and  that  and  to  the  entire  charge,  should  the  residue  of  the  dower 
41  ^cba^e  ^ipon  estate  prove  unnvailihg.  The  deed  did  not  divest  him  of 
^«  gift.  jijg  entire  control  of  bis  personal  estate.     He  could  have 

little  or  none,  as  he  chose.  He  In  effect,  appropriated 
the  whole  to  his  own  use  while  living,  in  creating  debts 
for  which  it  was  liable.  The  donation  to  Joel  and  Eliza- 
beth, had  the  deed  been  a  will,  would  have  been  a  spect. 
fie  legacy,  and  not  subject,  we  think,  according  to  the  au^ 
thorities,  to  abatement  or  contribution:  (WiUiams  on 
Executors,  842 ;  Ward  on  Legacies,  370.)  A  specific 
sum  is  given  and  the  payment  of  the  entire  amount,  we 
think,  is  made  a  charge  upon  the  land  and  slaves  upon 
the  failure  of  the  other  estate. 


Digitized  by  VjOOQ  IC 


PALL  TERM  1846.  •  67 

The  decree  is»  therefore,  flfBrmed.  Iuhptov 

Robinson  ^r    Johnson    for  appellants ;  Bulldck  4r  uiHtrf  Httis. 
Breckinridgt  for  appellees^ 


Lampton  vs  Usher's  Heirs.  Chakcbbt. 

Appeal  from  the  CHBisTiAEr  CiscniT. 
Vendor  and  vendee.    Infants*  red  estate.    Jurisdiction.     Case  18. 

JVD»t  BsBct  deHreied  &e  (ipiiii(Mi  of  the  Comt.  Sepi§$kheT  74. 

David  UffHBB  died  intestate  in  the  county  of  Christian, 
leaTJDg:  a  widow  and  eight  children. 

At  the  May  terra,  1837,  of  (he  Christian  Circuit  Court,  caM  suted. 
seven  of  the  children,  with  the  husbands  of  several  of 
them  who  vf  ere  femes  covetf,  exhibited  their  bill,  alledg- 
ing  thatthett  ancestor  left  a  valsable  landed  estate,  con- 
sisting of  several  tracts;  that  what  was  called  the  home- 
stead was  large  and  valuable,  and  could  not  be  divided 
without  greatly  impairing  its  value,  and  that  it  would  be 
for  the  intefrest  of  all  parties  concerned,  to  sell  that  tract 
Md  out  of  the  proceeds  to  provide  for  the  widow,  who 
was  willing  to  receive  an  adequate  compensation  in  mo- 
ney, fn  lien  of  her  d<ower  in  the  real  estate,  which  bad 
not  been  allotted  to  her ;  that  as  some  of  the  heirs  were 
infants,  diere  could  be  no  valid  allotment  and  division  of 
IIm  estate  without  the  aid  of  the  Chancellor.  They  pray- 
ed for  a  sale  of  the  homestead,  an  alk)tm6nt  in  money  to 
the  fridow  out  of  the  proceeds,  and  en  equitable  division 
and  distribution  of  the  residue,  and  also  of  the  other  es- 
tate, among  all  the  heirs,  taking  into  consideration  sd- 
vaneements  which  had  been  made  to  ai  part  of  them  by 
their  ancestor,  in  his  life  time.  Two  of  the  complain- 
ants, Baxter  B.  Ushet  and  Newtoil  B.  Usher,  were  in- 
fants, and  petitioned  by  their  brother  and  next  friend, 
liames  H.  Ushen 

The  widow  and  James  ¥.  fiarnett  and  wife,  the  latter 

beings  one  of  the  children  t)f  David  tJsher,  were  made 

defendants.    The  widow  expressed  ti  willingness,  in  her 

«H5wer,  to  a  sale  of  th6  home  tract,  and  to  receive  out  of 

Vol.  VIL  8 
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Lamfton       the  proceeds^  during  her  life,  three  thousand  dollars,  io 
u<HBR't  Hbibs.  lieu  of  her  dower  in  the  entire  landed  estate  of  her  de- 
ceased husband. 

Barnett  and  wife  also  answered,  consenting  to  the  sale, 
and  in  effect  uniting  in  the  prayer  of  the  bill. 

The  Court  decreed  a  sale  of  the  home  tract  and  three 
thousand  dollars  of  the  proceeds  to  the  widow  during  life, 
in  lieu  of  her  dower,  and  a  distribution  and  division 
among  the  heirs,  of  the  residue,  and  of  the  other  estate. 

Commissioners  were  appointed  to  carry  the  decree  into 
effect,  who,  at  the  August  terra  of  the  Court,  1839,  made 
a  very  full  and  explicit  report  of  their  proceedings.  They 
reported  a  sale  of  the  home  tract  at  public  auction,  and 
that  James  J.  Lampton  had  become  the  purchaser  and 
executed  bonds  for  the  purchase  money,  according  to  the 
decree.  They  reported,  also,  a  deed  of  conveyance  to 
him  on  behalf  of  the  heirs,  and  a  settlement  and  divi- 
sion of  the  whole  estate,  but  varying  somewhat  from  the 
mode  directed  by  the  decree,  in  virtue  of  a  written  agree- 
ment, which  had  been  entered  into  by  the  heirs,  and 
which  was  also  reported.  The  report,  settlement  and 
partition  made  by  the  Commissioners,  were  by  consent 
of  parties,  approved  and  confirmed,  and  at  the  same  time 
made  the  final  decree  of  the  Court.  The  deed  to  Lamp- 
ton  was  also  duly  acknowledged  and  certified  to  the  Coun- 
ty Court  for  record.  The  sale  was  on  a  credit  of  one, 
two  and  three  years,  and  bond  and  surety  given  by  the 
purchaser  to  the  Commissioners,  for  the  use  of  the  wid- 
ow and  heirs.  Lampton  obtained  possession  of  the  pur- 
chased premises  in  the  fall  of  1839.  He  subsequently 
paid  a  portion  of  the  purchase  money  and  executed  hia 
note  for  about  $2,000,  to  the  widow,  on  account  of  the 
portion  thereof  decreed  to  her. 

In  1843,  judgments  having  been  obtained  against  hia> 

BiU  of  Lampton  fQf  the  residue,  and  also  for  the  amount  which  be  had 
for  rescission.  i  .i  •     i    i  •     ^  -n 

assumed  to  the  widow,  be  exhibited  bis  bill  agamst  the 

widow  and  heirs  and  Commissioners,  seeking  to  avoid 
his  purchase  upon  the  ground  that  the  proceedings  and  de- 
cree, under  which  the  sale  was  made,  were  null  and  void, 
the  Court  having  no  jurisdiction  to  direct  it ;  that  part  of 
the  heirs  were  femes  covert,  and  two  of  them  infants,  od« 
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or  whom,  Newton  B.  Usher,  was  also  an  idiot.  lie  in-  Lampton 
sists  that  he  obtained  no  title  whatever  by  his  purchase,  Usbbr's  Hbibs. 
but  if  he  did.  he  tenders  a  release  thereof.  He  prays  that 
the  sale  may  be  set  aside  and  held  for  naught,  and  the 
purchase  money  paid  by  him  refunded,  and  an  injunc- 
tion, which  was  awarded  him,  restraining  the  collection 
of  the  residue.  Other  defects  and  irregularities  in  the 
proceedings  by  the  heirs,  are  suggested  and  relied  on,  but 
which  need  not  be  here  noticed. 

The  heirs  answer,  resist  the  relief  sought,  and  insist  Tbtaniwerof 
upon  the  validity  of  the  sale.  They  deny  that  the  de-  sisting  ihe'rcil 
fendant,  Newton,  is  an  idiot.  They  further  rely  upon  a  di"i°/' T'^deed 
deed  of  confirmation  made  to  the  complaniant  before  the  coofirming    the 

*  conveyance     by 

exhibition  of  his  bill,  by  the  widow  and  all  the  heirs,  ex.  commiflsiooers. 
cept  Baxter,  one  of  the  infants,  who  had  died  intestate  % 
and  without  issue,  and  whose  interest  had  passed  to  the 
other  heirs.  That  when  this  deed  was  made,  which  w  as 
in  December,  t842,  Newton  was  of  age  and  competent 
to  make  it.  They  further  rely  and  show,  that  when  the 
heirs  exhibited  their  petition  for  a  sale,  Francis  Usher, 
one  of  the  complainants,  was  the  statutory  guardian  of 
Baxter,  and  James  Y.  Barnett,  a  defendant  to  the  peti- 
tion, of  Newton  B.  Usher.  That  they  both  united  in  the 
prayer  for  a  sale,  and  consented  to  the  final  decree  con- 
filming  it.  AH  the  heirs,  in  their  answers,  again  con- 
firm the  sale,  and  pray  that  it  may  be  sustained,  and  ten- 
der the  deed  of  confirmation. 

The  Circuit  Judge  perpetuated  the  complainant's  in-     Dtcree  of  the 
junction  as  to  $1,500.   being  the  amount  of  payments  ^*'®'^^*  ^^^ 
made  by  him  and  for  which  credit  had  not  been  given, 
and  dissolved  it  as  to  the  residue,  with  damages;  and 
from  that  decree  the  complainant  has  appealed  to  this 
Court. 

In  the  revision  of  the  case,  we  will  first  dispose  of  the 
objections,  based  upon  the  alledged  infancy  and  idiocy  of 
the  defendant,  Newton  B.  Usher. 

There  is  some  confliction  in  the  testimony  in  regard  to 
the  lime  when  he  became  of  age,  but  we  have  had  little 
difficulty  in  coming  to  the  conclusion  that  he  was  not 
twenty  one  at  the  date  of  the  deed  of  confirmation,  as  it 
is  termed.    But  the  testimoney  is  satisfactory  and  con- 
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Lamftom       elusive  that  he  bad  attained  that  age  when  he  filed  bb 
OftM't  Hms   answer  to  Lampton's  bill. 

Upon  the  question  as  to  bis  mental  capacity,  we  have 
Gircamitftaees  bad  more  difficulty.     He  seems,  from  his  birth,  to  have 
paoUy  10  content  been  a  good  deal  deformed  in  bis  person  and  deficient  in 
toSiSw*L''?i!  bis  hearing.     His  deformity  and  deafness,  rather  than 
^od    by    Uie  want  of  capacity,  have  had  the  effect,  in  the  estimation 
of  those  who  have  best  known  him,  to  give  him  an  awk- 
ward, vacant,  and  rather  idiotic  appearance.    But  testing 
his  capacity  by  facts,   which  are  the  correct  criterion, 
rather  than  appearances,  we  think  he  cannot  be  regarded 
as  an  idiot.     It  appears  that  he  can  read  and  write,  ai>d 
signed  his  name  to  the  deed  of  confirmation,  and  wheq 
advised  of  the  design  of  the  complainant  to  set  aside  the 
sale,  he  immediately  expressed  his  opposition.     It  also 
^        appears  that  he  went  into  the  County  Court  and  chose  his 
guardian,  and  that  he  is  an  orderly  member  of  a  chris. 
tian  church.     These  and  various  other  facts  in  regard  to 
him,  indicating  docility  and  intelligence,  appear  in  the 
record,  and  in  our  opinion,  furnish  sufficienx  evidence  that 
he  was  competent  to  consent  to  and  coofirq;^  the  sale  to 
the  complainant.    Although  from  habit,  education  and 
difficulty  in  hearing,  he  might  be  deemed  incompetent  to 
transact  business  of  importance,  yel  we  are  satisfied  he 
had  sufficient  capacity  and  intelligence  to  comprehend, 
when  explained,  the  nature  of  the  controversy  with  tbo 
complainant,  and  to  elect  whether  he  would  or  not,  sanc- 
tion the  sale.     His  alledged  incapacity,  in  our  opinion^ 
constituted  no  ground  for  vacating,  nor  obstacle  to  the 
confirmation  of  the  sale,  if  irregular  and  defective. 
But  it  is  contended  that  the  sale  was  not  only  irregular^ 

Whert   there  jjg^  void,  and  not  susceptible  of  confirmation.     In  the  ex- 
was    no  oDjec*  ' 
tionby  a  sendee  amlnation  of  this  question,  it  may  be  premised,  that  there 

Tendofslno^alie*  is  neither  allegation  nor  proof  of  any  defect  in  the  title 

S Aeiaie,^po8^  of  ^^^  ^®'"  ^^  ^^^  ^^^  '^"^  purchased  by  the  complaio- 

■eeiion  receiTcd  qq^^  ^or  is  it  pretended  that  there  was  any  misrepresenta* 

Serenieenpto  tion,  or  concealment  or  fraud  practised  by  them  in  any 

W**to°wecind!  way,  in  regard  to  the  sale.    The  sale  on  all  sides  was 

Sown  to' make  unquestionably  a  fair  one,  and  the  purchase  by  Lampton 

a  good  title  at  made  in  good  faith.     The  object  of  the  proceeding  by  the 

^endoT%Lniwer|  heirs,  wss  fo  effect  a  speedy  and  equitable  settlement 
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and  divisioQ  of  the  entire  estate  of  their  ancestor,  and  by       Lamptok 

means  of  a  decree  to  carry  out  an  agreed  arrangement  usbeb^s  Heiks 

between  all  the  parties  interested.  and  V  desire  to 

No  objection  lo  the  title  appears  to  have  been  made  by  Jnd^'makc^^'od 

the  complainant  till  near  four  years  after  he  purchased  Jhe   liiij,    the 

r      ,    ,  .         .  .  r       ,        Court  Tefu««d  lo 

aod  obtamed  the  possession,  when  he  was  pressed  for  the  reBciod,  though 

purchase  money,  and  the  land  had  declined  in  value.  was  mt?ie^uDd«r 

Apart  from  the  mere  naked  question  of  title,  there  is  *l^^c2'^^  "it 

no  ground  whatever  for  setting  aside  the  sale :  and  as  the  guiaranderroue- 

...  .-         ,  J.  ..  r        L'l       o"*   under    the 

neirs  have  manifested  every  disposition  to  perfect  the  title,  statuten  auihori- 
if  defective,  and  which  they  unquestionably  hadlheabili-  SIlViwde*uter 
ty  to  do  when  they  filed  their  answers  in  this  case,  it  is 
▼ery  clear,  we  think,  the  sale  should  be  sustained,  unless 
void  and  not  susceptible  of  confirmation. 

That  the  proceedings  and  decree,  under  which  the  sale 
ivas  made,  were  irregular  and  erroneous,  in  view  of  any 
statutory  provision  authorizing  a  decretal  sale  of  the  real 
estate  of  heirs,  is  obvious.  The  act  of  1796,  only  au- 
thorizes a  sale  when  the  interest  of  each  heir  does  not  ex- 
ceed thirty  pounds.  Such  is  not  alledged  in  this  case  to 
be  the  fact,  aod  the  sale  shows  the  interest  of  each  heii 
to  exceed  ten  times  that  sum. 

The  act  of  1813  authorizes  a  sale,  upon  the  petition  of 
the  guardian,  of  the  real  estate  of  infants,  the  title  to 
which  is  derived  by  descent,  and  where  the  estate  is  held 
jointly  with  other  heirs,  it  authorizes,  by  their  consent, 
a  sale  of  the  entire  estate.  It  is  also  provided  by  that 
act,  that  affidavit  shall  be  made  by  the  guardian  to  the 
petition,  that  the  Coart  shall  appoint  commissioners  to 
ascertain  and  report  the  value  of  the  estate  of  the  infant 
or  infants,  and  before  a  sale  shall  be  decieed,  that  bond 
shall  be  executed  by  the  guardian. 

Id  this  case  the  estate  was  held  by  descent,  and  part  of  Though  a  peti- 
tbe  heirs  were  infants ;  but  the  petition  for  a  sale  was  not  ^^<>n  for  a  sale 
by  their  guardian,  certainly  not  directly,  but  by  proehien  estate  held  by 
ami;  there  was  no  affidavit  to  the  petition,  nor  com-  j^ochun  Jmt, 
missioners  appointed,  and  no  bond  executed  as  required  J^*^e^*^*^'* 

and  wit 
coimnr*8.  or  ap» 


i  petition, 

by  the  act.     As  we  have  seen,  however,  the  infants  had  wid  withontany 

,        .  ,.  ,  .  ,       commr's.  or  ap* 

at  the  time  statutory  guardians,  who  were  parties  to  the  praisement,  and 


proceeding,  and  who  united  in  the  petition  far  a  sale,  al-  ration^  oST  ^9 


Digitized  by  VjOOQ  IC 


62  BEN.  MONROE'S  REPORTS. 

Lamptok  though  Ihe  fact  of  their  being  guardians  does  not  appear 

UsBBB*d  Hsihs.  in  the  record  of  the  petition  case. 

bond  specified  in       The  queslion  arises,  whether,  in  view  of  this  stale  of 

iMhe'^etiiilto^y  ^1^1.  the  Court  had  jurisdiction  to  decree  a  sale  of  the 

guardian   be   a  lanj^     That  the  Court  had  jurisdiction,  so  far  as  the  bill 

party  to  the  .^uit,  ... 

unitea  in  the  pe-  sought  a  settlement  and  division  of  the  estate,  there  can 
5ie*cour°ha"s*ju-  be  DO  doubt.  But  having  jurisdiction  of  the  case  for  that 
crMa'wU^^  purpose,  would,  we  apprehend,  confer  no  authority  upon 
saJc,  (9  Dana,  the  Court  to  direct  a  sale  of  the  land,  nor  in  fact  any  va- 
167*)  and  these  lidity  whatever  to  such  sale.  If  the  Court  would  have 
pVeVcm^noobifa-  ^^^  "^  jurisdiction  without  a  prayer  for  the  settlement 
cie  to  a  confir-  and  division  of  the  estate,   it  would  have  had  no  more 

mation    of    the  .         .  ,.  ...  .        ,  - 

sale  by  the  heir  With  it.     Are  the  proceedings  void  then  under  the  statute? 

rnd^'^hl^^MJe  It  has  been  decided  by  this  Court,  that  the  failure  of  the 
oflhe'^cSulL*'"  guardian  to  make  the  affidavit  to  the  petition,  and  to  exe- 
cute bond  before  the  sale,  would  not  be  fatal  to  the  juris- 
diction, and  render  the  sale  void,  nor  would  the  omission 
of  the  Court  to  appoint  commissioners  to  ascertain  and 
report  the  value  of  the  infant's  estate. 

In  McKee's  heirs  vs  Hann,  ^c,  (9  Dana,  526,)  no 
bond  was  executed  before  the  sale,  yet  the  sale  was  sus- 
tained. The  Court,  in  effect,  decide  that  the  execution 
of  the  bond  was  not  essential  to  give  the  Court  jurisdic- 
tion. That  the  sale  would  be  valid  provided  a  bond  was 
subsequently  executed.  In  the  same  case  it  was  held 
that  the  report  of  commissioners  appointed  to  ascertain 
the  value  of  the  infant's  estate,  not  being  in  strict  con- 
formity to  the  act,  would  not  affect  the  sale. 

In  (Sales  vs  Kennedy,  (3  B.  Monroe,  167,)  the  Court 
not  only  recognise  the  principles  settled  in  McKee*s  heirs 
vs  Hann,  c)>c.,  in  regard  to  the  failure  to  execute  bond, 
and  the  defect  in  the  order  appointing  commissioners, 
and  in  their  report,  but  the  Court  in  that  case  go  further, 
and  decide  that  the  want  of  an  affidavit  constituted  no 
obstacle  to  the  confirmation  of  the  sale  by  the  heir  after 
he  bad  become  of  age,  and  while  the  sale  was  incom- 
plete and  within  the  power  of  the  Court.  This  case  vir- 
tually decides  the  affidavit  not  essential  to  give  the  Court 
jurisdiction. 

But  in  Vowles*  heirs  vs  Buckman,  (6  Dana,  466,)  and 
which  is  relied  upon  by  the  counsel  for  the  appellant  as 
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couclusive  upon  the  question  of  jurisdiction,  the  infants  LAunoK 
petitioned,  as  in  this  case,  by  their  next  friend,  and  there  UiiHBR'g  Hsiss. 
was  no  affidavit  nor  bond,  as  required  by  the  statute. 
The  Court  decided  that  the  sale  vi-as  unauthorized  and 
void,  and  consequently  that  no  title  passed  to  the 
purchaser.  But  the  Court  say  in  that  case,  that  "there 
was  no  such  petition  or  affidavit  by  the  guardian,  as  re- 
quired by  the  statute,  nor  any  act  on  his  part,  equivalent 
to  an  application  by  him,  or  evincing  even  his  concur- 
Tence  in  the  application/'  Nor  did  it  appear  that  the  in- 
fants bad  any  guardian  at  the  time  of  exhibiting  their  pe- 
tition. 

Id  the  case  under  consideration,  the  infants  had  duly  When  infanta 
appointed  statutory  guardians,  and  as  we  have  seen,  both  ^i^^amh^for 
united  in  the  petition  for  a  sale,  although  not  expressly  ^sm^%nlmikl 
in  their  character  as  guardians.  ^«    .  statutory 

So  far  as  the  petition  or  bill  sought  a  settlement  and  era  defendants,' 
partition  of  the  estate,  the  infants  might  sue,  as  they  did,  the^^tmr'^tl 
by  their  next  friend.    As  to  the  sale  of  the  land,  we  think  "le,  they  win 

.  ^  1.1-....  nil./*  .  ^*  considered  as 

m  a  Court  of  Equity,  m  view  of  all  the  facts,  toe  guar-  acting  as  guar- 
dians should  be  regarded  not  only  as  assenting  as  guar-  tiUonlng*  for^ti 
dians,  to  the  sale,  but  as  petitioning  for  it,  although  the  JSard^shiJ^^Inay 
record  in  the  suit  of  the  heirs  furnished  no  evidence  that  be  s^own  by 
Francis  Usher  and  Barnett,  were  the  guardians  of  the  in-  record. 
fani3,  yet  that  fact,  we  apprehend,  may  be  established  as 
it  is,  by  proof  dehors  the  record. 

Id  the  case  of  Singleton  vs  Coger,  (7  Dana,  479,)  the 
purchaser  was  permitted  to  show,  and  thereby  sustain  the 
sale,  that  the  land  was  held  by  descent  by  the  infant,  a 
fact  not  appearing  in  the  record  of  the  petition  and  sale» 
and  which  on  that  account  had  been  reversed  by  the  heir. 
Suppose  the  next  friend  of  the  infants  in  the  petition  of 
Uusher's  heirs,  a  case  put  by  the  Court  in  Singleton  vs 
Coger,  had  been  in  point  of  fact  their  guardian,  it  would 
clearly  have  been  competent  for  the  purchaser  or  the  in- 
fants  to  prove  it,  and  when  proved,  the  effect  would  be 
the  same  as  if  the  record  had  shown  it. 

Bui  this  case  differs  from  Vowles*  heirs  and  Buckman, 
in  another  important  particular.  In  this  case,  the  sale 
was  made  on  the  8th  of  August,  and  on  the  19th  of  the 
same  month  the  commissioners  made  their  report,  and  as 
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LiMPTOJc  part  (hereof,  they  reported  a  deed  to  the  purchaser,  da* 
UsBRB*s  Hrihs.  ted  on  the  day  of  sale.  The  report  at  the  same  term  of 
the  Court,  and  while  the  sale  was  incomplete,  and  with- 
in the  control  of  the  Court,  was  by  consent  of  all  par- 
ties, infants  as  well  as  adults,  confirmed.  There  appears 
to  have  been  no  such  consent  or  confirmation  in  Yawles* 
heirs  and  Buckman, 

We  can  hardly  doubt  that  such  an  express  recognition 
of  the  sate  and  conveyance  to  the  purchaser,  at  least  by 
the  adult  heirs,  and  who  were  not  femes  covert,  would  be 
binding  upon  them  ;  and  as  the  deed  contained  a  clause 
of  general  warranty,  if  the  title  proved  defective,  that 
they  would  have  a  right,  in  support  of  their  covenant,  to 
cure  the  defect.  It  is  true  the  complainant  alledges  tbat 
he  did  not  accept  the  Commissioners  deed,  but  it  does 
not  appear,  nor  does  he  alledge,  that  he  made  any  objec- 
tion to  it,  till  he  exhibited  his  bill,  nor  does  be  pretend 
ignorance  of  its  existence  from  the  day  of  its  date.  He 
ratified  his  purchase  and  virtually  accepted  the  deed  by, 
shortly  after  its  date,  acknowledgment  and  confirmationp 
taking  possessioo  of  the  land,  and  which,  wi(boQt  com- 
plaint or  objection,  he  continued  to  cultivate,  improve' 
and  enjoy,  till  the  commencement  of  this  suit.  In  fur- 
ther confiro^ation  of  his  purchase,  he  paid,  from  time  ta 
time,  portions  of  the  purchase  money,  and  voluntarily 
assumed  to  pay  the  widow,  on  account  of  her  dower,  a 
large  sum,  for  which  he  obtained  credit  upon  his  bonds 
to  the  Commissioners. 

Again ;  VowUs'  keirs  vs  Btickman  was  an  ejectment 
by  the  heirs  against  the  purchaser,  and  the  naked  legal 
qjiestion  of  title  waa  presented,  and  decided  alone  npon' 
the  record  of  the  petition  and  proceedings  by  the  heirs, 
which  showed  that  the  sale  was  made  upon  the  petition 
of  infant  heirs,  by  their  next  friend,  withont  the  assent' 
or  even  existence  of  a  guardian. 

In  this  case  the  purchaser  appeals  to  the  Chancellor  to 
ADarchaiierata  be  relieved  from  his  purchase,  upon  the  ground  that  be 
re  J  e8tate°made  acquired  thereby,  if  any,  but  a  defective  title.  Bathe 
8ai«*\o  whora'a  ^'i^<5^«  ^^  disposition  to  carry  out  the  contract,  manifesto 
c«nT«y*nce  wai  ly  made  in  good  faith,  even  if  his  title  can  be  made  pef- 
ed  to  coart,^and  foct,  88  it  was  intended  and  supposed  to  be,  and  as  ttie 
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heirs  are  now  desirous,  and  andoubtedly  able  io  render  it  Umptok 
In  the  former  case,  if  it  were  a  doubtful  question  whether  UsHSR»rHBiiii. 
the  purchaser  had  obtained  the  title  of  the  infants,  the  the  sale  and  deed 
Court  would  not  be  inclined  to  sustain  it.  But  in  this  S.nfimed,  *Sy 
case,  as  the  purchaser  is  already,  and  has  been  for  years,  J^X^^oeeeJioa 
in  the  undisturbed  possession  of  the  land,  and  the  heirs  under  Uie  par- 
are  desifous  and  able  to  cleai  his  title  of  doubt  and  ren-  aod  improved Uie 
der  it  perfect,  the  Chancellor  might  well  refuse,  upon  a  pl«  of  ie1)r?2i* 
doubtful  question  as  to  the  character  of  the  sale,  whether  ^i^i  ^  regarded 

^  as    haTiQS    ac* 

void  or  voidable,  to  vacate  it.  We  cannot,  therefore,  re-  ceptedUie  deed, 
gard  Vowles'  heirs  vs  Buckm^n  as  conclusive  |of  the  case 
under  consideration,  but  upon  the  whole,  we  are  of  opin- 
ion the  complainant  has  failed  to  manifest  his  right  to  be 
relieved  from  his  purchase.  The  sale,  we  think,  ought  to 
be  sustained: 

Ist.  Upon  the  ground  that  the  guardians  of  the  infants 
were,  in  point  of  fact,  parties  to  the  petition  and  proceed- 
ings under  which  the  sale  was  made,  and  may  properly 
be  regarded  as  such,  not  only  as  assenting,  but  as  appli- 
cants for  it.  ir  correct  in  this  position,  the  sale,  although 
irregular  and  erroneous,  was  not  void  but  voidable,  and, 
therefore,  susceptible  of  confirmation. 

2d.  We  are  inclined  to  regard  the  recognition  of  the 
sale  and  conveyance  to  the  complainant,  and  the  consent 
to  the  final  confirmation  thereof  by  the  decree,  as  bind- 
ing, at  least  upon  all  the  parties  except  the  infants  and 
femes  covert,  and  the  subsequent  acts  of  the  complainant 
as  equivalent  to  a  ratification  of  his  purchase  and  accept- 
ance of  the  deed ;  and  although  the  title  of  the  infants 
and  female  heirs,  in  this  view  of  the  case,  may  not  have 
passed  by  the  deed,  yet  as  it  contained  a  covenant  of 
warranty,  binding  upon  the  other  parties,  they  would  have 
a  fight  to  procure  the  defect  in  the  title  as  to  the  residue 
of  the  parties  to  be  cured.  This  was  done  by  the  subse- 
quent deed,  which  was  sufficient  to  pass  the  entire  title, 
except  as  to  the  defendant,  Newton,  who  was,  in  our 
construction  of  the  testimony,  at  the  time  an  infant. 
That  deed  is  not  noticed  by  the  complainant,  but  it  ap- 
pears to  have  been  lodged  in  the  office  of  the  County  Court 
Clerk  and  recorded,  and  the  defendants  aver,  in  their  an- 
VoL.  VII.  9 
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absm*       s^^ef^  that  the  complainant  was  duly  notified  tbereor,  bnt 


FodT,  dra       of  this  there  is  no  proof. 
""""  "       In  order  to  vest  a  perfect  title  in  complainant,  however, 

the  confirmation  of  this  deed  by  the  defendant,  Newton, 
after  he  became  of  age,  which  was  not  till  after  the  exhi- 
bition of  complainant^s  bill,  was  necessary.  He.  with 
all  the  other  parties,  by  their  answer,  confirm  the  sale, 
and  also  this  deed  which  they  exhibit  and  tender  to  the 
complainant. 

In  regard  to  the  88  acres  of  timbered  land,  sold  as  ap- 
purtenant to  the  home  tract,  we  think  it  was  properly  con- 
sidered as  part  thereof,  and  that  the  title  thereto,  as  well 
as  to  the  residue,  vests  in  the  complainant. 
Finally,  we  perceive  no  error  in  the  decree,  except  in 
Where abUlii  awarding  damages  upon  SO  much  of  the  judgments   en- 
to  perfe'cihili  lU  joined,  as  lo  which  the  injunction  was  dissolved,  and  in 
purchMo'befow  ^'^*'  lespect  it  is   erroneous.     The  complainant  had   a 

the  title  w  made  rieht  to  have  the  sale  confirmed  and  his  title  perfected  bo- 
or leDdered,  and    «  ^^  .      1  .  .,  , 
aninjunciion  to  fore  required  to  pay  the  purchase  money. 

lection*  ^of  ^ihe       Wherefore,  for  the  error  indicated,  ihe  decree  is  revers- 
puTchMeraoney.  ed  and  the  cause  remanded  for  further  decree  inconform- 

and  the  tale  u    , 

made    complete    ity  herewith. 

ing?^he  dlasofa-       Morthead  ^  Reed  and  Cafes  ^  Lindsey  for  appellant; 
{irnctfoQ  'ahoiui  ^-  *  -*•  Mouroe  and  Harlan  ^  Craddock  for  appellees. 

oe  wUkout  dama- 

ffM. 


Chavcbrt.  Arnold  vs  Foot,  Bowler,  &c. 

Error  to  thk  Kenton  Circuit. 
Case  19.  Mortgages.    Liens.    Rents. 

Btptmber  25,     Joo«b  Mabiball  delivered  the  opinion  of  the  Couzt 

Iir  June,  1834,  Price  and  Montague  executed  a  deed 
Caae  lUted.  q{  mortgage,  professing  to  convey  to  Arnold  lots  Nos,  76 
and  76  in  the  town  (now  city,)  of  Covington,  to  secure 
bim  against  loss  on  account  of  his  liability  for  certain  en- 
umerated debts  of  Price,  for  which  Arnold  was  either  se- 
curity or  accommodation  endorser.  Among  these  debts 
was  a  note  of  Price,  endorsed  by  Arnold,  to  Foot  and 
Bowler  for  $200.    Montague  does  not  appear  to  have 
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been  originally  a  party  to  any  of  these  debts,  but  he  ao-        Ai*et» 
knowledges  in  the  mortgage  that  be  is  equally  bound  with       Foot^  &c. 

Price  for  their  payment.    And  il  appears  that  Price  had,   

before  that  time,  made  some  conveyance  to  him  of  lot 
75,  or  of  both  lots,  based  upon  the  consideration,  as  it 
13  said,  of  his  assuming  to  pay  certain  debts  of  Price. 
But  as  this  conveyance  is  not  exhibited  nor  the  paiticu- 
lars  of  it  either  proved  or  slated,  nor  the  debts  assumed 
by  Montague  designated,  nor  any  assumpsit  by  him 
shown,  except  that  contained  in  this  mortgage,  we  shall 
assume  from  this  and  other  facts  appearing  in  the  case, 
that  as  against  Foot  and  Bowler,  who  as  creditors  of  Price 
are  seeking  their  remedy  against  his  equity  of  redemption 
in  the  mortgaged  property,  the  deed  to  Montague  presents 
no  obstacle,  and  that  it  was,  as  is  aliedged,  fraudulent 
and  void;  and  at  any  rate  that  Montague  has  no  interest 
except  in  a  fair  disposition  of  the  mortgaged  property. 
It  appears  that  at  the  date  of  the  mortgage.  Foot  and 
£owler  held  a  second  note  of  S257,  executed  by  Price 
to  one  Fisher,  and  assigned  by  Fisher  to  them,  and  that 
both  notes  were,  in  fact,  executed  for  the  benefit  of  Fish- 
er, for  whom  Price  was  under  other  liabilities,  as  was 
Arnold  also.  In  October,  1834«  judgments  were  obtain- 
ed on  each  of  these  notes,  and  executions  thereon  were 
retarned  "no  property  found."  But  a  subsequent  execu- 
tion on  the  judgment  for  8200,  was  levied  on  the  equity 
of  redemption  under  the  mortgage  above  stated,  which 
was  sold  and  Foot  and  Bowler  became  the  purchasers. 

It  further  appears  that  for  the  lot  No.  76,  Price  held 
only  a  bond  for  title,  upon  A.  Gano ;  that  prior  to  the 
date  of  the  mortgage,  he  had  exchanged  a  part  of  that  lot, 
fronting  forty  one  feet  and  running  back  its  whole  length, 
in  part  payment  for  other  property  obtained  from  Fisher, 
but  retained  6ano*s  bond  as  an  indemnity  against  certain 
liabilities  for  Fisher,  executing  to  him  his  bond  for  con- 
veying the  forty  one  feet,  and  also  for  the  payment  of 
S333,  due  from  him  to  Fisher,  when  the  latter  should  re- 
lease him  from  responsibility  for  three  debts  mentioned, 
viz:  one  of  $500  to  McClure,  $333  to  Barr  and  $200  to 
Bowler,  understood  to  be  the  same  as  the  note  to  Foot 
•nd  Bowler,  mentioned  in  the  mortgage. 
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A«iio&»  Gano's  bond  seems  to  have  been  assigned  by  Price  to 

Foot,  Ac       Montague,  in  April,  1834,  and  by  Montague  to  ArnoM 

in  July,  1834.     In  1837,  Fisher  assigned  Price's  bond 

to  Arnold,  and  in  1840,  Arnold  obtained  a  deed  from 

Gano  for  the  entire  lot  No.  76. 

In  January,  1839,  Price  and  Montague  conveyed  to 
one  Foley,  all  their  interest  in  a  portion  of  lot  No.  76. 
fronting  47  feet  and  running  back  96  feet,  for  the  alledged 
consideration  of  $450,  of  which  it  appears  from  the  tes- 
timony, that  $150  were  paid  in  hand  and  the  residue  was 
to  be  paid  to  Foot  and  Bowler;  and  it  would  seem  that 
under  this  arrangement,  the  judgment  for  $200,  with  in- 
terest, &c.,  has  been  paid  by  Foley.  But  this  fact  is  not 
alledged  in^  the  pleadings.  It  is  also  staled  by  Foley,  in 
his  deposition,  that  iti  the  same  year  that  he  made  this 
purchase,  he  sold  and  conveyed  to  Foot  and  Bowler  all 
the  interest  he  had  acquired  from  Price  and  Montague. 
And  it  may  perhaps,  be  inferred,  that  in  this  way  he  paid 
them  what  he  had  undertaken  to  pay,  and  that  he  acted 
as  their  agent  in  making  the  purchase.  These  facts,  how- 
ever, except  the  fact  of  Foley's  purchase,  are  not  al- 
ledged. 

In  April,  1839,  Foot  and  Bowler  filed  their  bill  against 
Price.  Montague,  Fisher,  Arnold  and  Foley,  alledging 
fraud  in  the  conveyance  from  Price  to  Montague,  setting 
up  their  judgments,  executions,  and  the  returns,  relying 
upon  their  own  purchase  of  the  equity  of  redemption  be- 
fore the  transfer  to  Foley,  claiminn;  the  right  to  redeem 
from  Arnold,  and  requiring  an  account  of  the  mortgage 
debts  paid  by  him,  and  also  of  rents  received  from  tbe 
premises.  They  also  claim  that  their  debt  of  $257 
against  Price,  and  endorsed  by  Fisher,  was  secuied  by 
the  arrangement  between  Price  and  Fisher,  and  has  a 
lien  on  the  41  feet  of  lot  No.  76.  and  pray  far  general 
relief. 

Arnold  makes  his  answer  a  cioss  btll,  in  which  he  al- 
ledges,  that  shortly  after  the  date  of  the  mortgage  he  dis- 
covered the  condition  of  the  title  to  lot  No.  76,  and  that 
the  mortgage  gave  him  no  lien  upon  41  feet  of  it,  which 
had  been  sold  to  Fisher ;  that  by  arrangement  entirety 
distinct  from  the  mortgage,  be  acquired  the  right  of  Fisher^ 
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by  paying  the  McCiure  debt,  amounting  with  interest,  to  Abrold 
over  S600,  and  got  the  bond  of  Gano  from  Montague,  Foot,  &c. 
and  thus  obtained  the  title.  He  claims  to  hold  the  41 
feet  as  his  own,  free  from  the  mortgage,  and  without  re- 
sponsibility for  rents.  He  states  his  payment  of  all  the 
debts  mentioned  in  the  mortgage,  except  the  $200  to  the 
complainants,  and  claims  as  a  credit  upon  the  amount 
of  rents  received  from  the  lot  JNo.  76,  expenditures  made 
in  payment  of  taxes,  and  paving  dues,  and  in  redeeming 
the  lot,  which  had  been  sold  therefor.  He  and  the  other 
defendants  deny  that  the  note  for  $257  was  secured  by 
the  arrangement  or  bond  between  Price  and  Fisher,  and 
also  deny  the  validity  of  the  purchase  of  the  equity  of  re< 
demption  by  the  complainants  under  their  execution  for 
one  of  the  mortgage  debts. 

The  Court  directed  an  account  to  be  taken  of  payments  .  Decree  of  the 
made  by  Arnold  upon  the  mortgage  debts,  and  also  of  and^Amoid^s^ob- 
rents  received  by  him  from  both  lots,  and  for  the  balance  J"*'°"»  ^*»"«*0' 
in  his  favor  on  the  account  thus  taken,  without  allowing 
him  credits  for  repairs,  taxes,  &c.,  a  sale  of  both  lots 
was  decreed  without  discrimination.  From  this  decree 
Arnold  has  appealed,  and  claims  not  only  that  he  should 
have  been  allowed  his  expenditures,  made  for  the  benefit  of 
the  mortgaged  premises,  but  also  that  he  should  have 
been  regarded  as  the  absolute  owner  of  41  feet  of  lot  76, 
without  accountability  for  the  rents  thereof,  and  that  that 
portion  of  the  lot  should  not  have  been  sold,  or  that  at 
any  rate,  if  it  is  to  be  held  subject  to  the  mortgage,  he  is 
entitled  to  be  reimbursed  for  the  payment  by  which  it 
was  relived  from  the  claim  of  Fisher  upon  it,  including 
not  only  the  McClure  debt  with  interest,  but  also  a  debt 
of  $400  paid  to  Powell,  in  which  he  was  the  surety  of 
Fisher. 

We  are  satisfied  that  the  Court  erred  in  not  allowing  a  mort'gee  wbo 
the  expenditures  of  Arnold  on  account  of  lot  76,  as  a  itnu"i?pon''the 
credit  upon  the  rents.  The  propriety  of  this  claim  is  too  ™t'^^?h<fu&'°Se 
obvious  to  need  further  remark.  allowed  for  ex- 

We  are  also  satisfied,  that  before  the  41  feet  of  lot  76  Fo*r"  the"*ei!ef  of 
can  be  regarded  as  fully  subject  to  the  mortgage.  Arnold  propertJ^'T ihJ 
most  be  paid  the  McClure  debt,  with  interest;  and  it  is  eximgaishment 
not  entirely  clear  that  he  should  not  also  be  reimbursed  Uens. 
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Foot,  &c. 


A.inoTt^ases  lots 
76  and  76,  never 
having  had  the 
legal  title  to  lot 
75»  and  having 
before  the  mort- 
gage exchanged 
4L  feet  of  it  with 
B.  for  whom  be 
was  liable  as 
surety,  &e.  and 
retaining  the  ti- 
tle bond,  but 
giving  his  own 
bond  to  convey 
to  B.  when  he 
should  be  reliv'd 
from  certain  of 
these  liabilities. 
Tne  mortgagee 
may,  by  fair  ar- 
rangement with 
B.  acquire  the 
41  feet,  subject 
only  to  the  in- 
demnity reserv- 
ed in  the  bond  of 
A.  to  B.  This  in- 
terest of  A.  is  all 
that  hia  attach- 
ing creditors  can 
reach  in  the  41 
ieeu 


for  the  payment  to  Powell,  with  interest.  It  clearly  ajH 
pears  that  the  McClure  debt  was  paid  by  Arnold,  for  the 
sole  purpose  of  acquiring  Fisher^s  right ;  and  although  the 
Powell  debt  had  been  paid  by  him  bel'ore,  and  under 
compulsion,  it  may  be  that  Fisher  being  insolvent,  his 
interest  in  this  lot  was  looked  to  as  furnishing  some  in- 
demnity foi  that  payment,  and  that  it  was  in  part  on  that 
account  that  Arnold  procured  the  assignment  I'rom  Fisher. 
This  last  claim,  however,  is  not  set  up  in  the  pleadings, 
nor  is  it  averred  by  Arnold  to  have  constituted  a  part  of 
the  consideration  of  Fisher's  assignment.  We  should 
therefore  regard  it  as  improvident  to  direct  peremptorily 
that  this  payment  should  be  taken  into  the  account  with- 
out further  investigation,  even  if  the  lot  76  is  to  be  brought 
fully  into  the  mortgage. 

But  we  are  of  opinion,  under  all  the  circumstances  of 
the  case,  that  Arnold's  purchase  of  Fisher's  interest  did 
not  enure  to  the  benefit  of  the  mortgage,  except  so  far  as 
the  same  debts  were  secured  in  the  mortgage,  and  also  by 
the  lien  of  Price  on  Fisher's  interest  in  lot  76 ;  that  for 
the  debt  of  S200  to  Foot  and  Bowler,  which  is  mention- 
ed in  both  instruments,  and  for  which  Price  was  liable, 
the  41  feet  remained  bound  in  Arnold's  hands  ;  that  the 
McClure  debt  being  paid,  and  Price  being  indebted  to 
Fisher  in  precisely  the  amount  of  his  liability  to  Barr  for 
Fisher,  viz:  $333,  this  debt  in  his  own  bands  furnished 
all  the  indemnity  he  was  entitled  to,  or  could  ask  for  that 
liability ;  that  moreover,  his  lien  for  the  $200  due  to 
Foot  and  Bowler,  was  the  only  interest  which  he  could 
subject  to  any  of  the  mortgage  debts,  and  as  his  other 
liens  were  in  effect  discharged  by  the  payment  of  the 
McClure  debt,  and  by  his  own  indebtedness  equal  to  his 
liability  for  the  Barr  debt,  the  fair  presumption  is,  that  be 
gave  up  the  bond  on  Gano  on  the  sole  condition  that  he 
was  to  be  indemnified  out  of  this  lot  for  his  liability  on 
the  $200  note  to  Foot  and  Bowler. 

It  is  true.  Price  in  his  deposition  states  that  Arnold 
verbally  promised  as  the  condition  on  which  the  title  of 
Gano  was  allowed  to  be  made  lo  him,  that  he  would  pay 
the  debt  of  $257  to  the  complainants,  and  also  another 
debt  not  mentioned  in  the  bond  to  Fisher.    But  thia 
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cfatement  is  inconsistent  with  the  import  of  the  writings,  ahwold 
and  with  the  very  nature  of  the  case.  Fisher  or  his  as-  Foot,  &c. 
signee,  Arnold,  was  by  the  terms  of  the  bond,  entitled  to 
a  conveyance,  apon  paying  or  procuring  a  release  of  the 
enumerated  debts  ;  and  Price  had  no  equity  to  hold  the 
lot  or  the  title,  when  the  debts  weie  reduced  down  to  an 
equality,  wiih  his  own  indebtedness  to  Fisher  or  his  as- 
signee. At  any  rate,  theie  was  no  apparent  motive,  and 
Done  is  assigned,  for  Arnold's  undertaking  to  pay  for  the 
lot  more  than  Fisher  was  bound  to  pay  for  it.  And  on 
the  other  hand,  there  is  no  reason  to  suppose  that  Price 
woaidgive  up  a  lien  on  Fisher's  property,  for  the  $200 
for  which  he  was  bound  for  Fisher,  and  leave  his  own 
property  exclusively  subject  to  iL 

As  Fisher  was  in  possession  of  the  41  feet  of  lot  76, 
Arnold  cannot  be  regarded  as  an  innocent  purchaser, 
either  by  his  mortgage  or  by  the  assignment  of  Gano'a 
bond  for  title,  which,  as  Price  says,  was  made  to  perfect 
the  mortgaee.  The  assignment  bears  date  shortly  after 
the  date  of  the  mortgage,  and  long  before  the  assignment 
of  Price's  bond  to  Fisher,  and  before  the  payment  of  the 
McClure  debt.  The  assignment  to  Arnold  of  the  bond 
on  Gano,  aided  the  mortgage  in  respect  to  the  41  feet, 
only  so  far  as  Price  could  have  subjected  that  part  of  the 
lot  No.  76  to  the  debts  mentioned  in  the  mortgage,  that 
is,  only  so  Far  as  there  was  a  lien  for  the  $200.  If  Ar- 
Dold  had  then  acquired  the  legal  title  by  virtue  of  the 
bond  upon  Gano,  for  which  he  gave  nothing,  he  would 
have  held  it  in  trust  for  Fisher,  to  be  conveyed  upon  his 
releasing  Price  from  responsibility  for  the  enumerated 
debts,  and  subject  to  Price's  claim  to  indemnity;  and  his 
own  claim  under  the  mortgage,  except  for  the  S200  debt, 
would  not  have  been  enforcible  on  the  41  feet  of  said  lot. 
His  subsequent  acquisition  of  Fisher's  bond  on  Price, 
although  it  freed  the  41  feet  from  all  other  liens,  left  it 
subject,  as  we  have  seen,  to  the  lien  for  the  $200  debt 
mentioned  in  the  mortgage  as  doe  to  Foot  and  Bowler, 
at  least  so  far  as  to  indemnify  Price  against  that  debt. 

That  debt  was  not  paid  by  the  purchase  of  the  equity 
©f  redemption  under  the  execution,  because  if  there  were 
tto  other  reason,  being  secured  by  the  mortgage  the  pur- 
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AtvoLD  chase  wos  invalid.  But  if  it  had  been,  or  if  it  has  teen 
Foot,  &c.  paid  by  Foley  in  payment  of  his  purchase  of  the  equity 
of  redemption  which  belonged  to  Price,  it  was  a  pay- 
ment by  Price  which  entitled  him  to  look  for  indemnity 
and  re-payment,  to  the  41  feet  of  lot  No.  76,  and  so  it 
would  be  if  it  were  paid  by  a  sale  of  the  other  mortgaged 
properly.  This  right  Foot  and  Bowler  may  reach  in  con- 
sequence of  their  returns  of  no  property,  on  the  execu- 
tions against  Price,  and  appropriate  to  ihe  payment  of 
either  of  their  debts  which  remain  unpaid.  And  for  the 
residue,  they  may  subject  whatsoever  remains  of  the  two 
lots,  (exclusive  of  the  41  feet  of  lot  No.  76.)  after  the 
balance  due  upon  the  mortgage  is  satisfied,  so  far  as  Price 
or  Price  and  Montague  had  not  disposed  of  the  equity  of 
redemption  to  Foley  before  this  suit  was  brought. 

The  result  of  these  views  is,  that  Arnold  should  be  re- 
garded as  holding  the  41  feet  of  lot  No.  76,  as  bis  own 
property,  subject  only  to  the  charge  of  paying  the  amount 
of  the  S200  judgment  of  Foot  and  Bowler  against  Price, 
with  the  interest  on  the  note  to  them  for  that  sum ;  and 
if  so  much  remain  unpaid  to  the  complainants,  they  are 
entitled  to  have  the  41  feet  sold  to  raise  it;  and  the  sum 
thus  raised,  together  with  such  sum  as  they  may  have  re- 
ceived from  Foley  in  virtue  of  his  assumpsU  to  pay  them 
in  his  purchase  of  the  interest  of  Montague  and  Price, 
will  be  credited  on  their  two  demands  set  up  in  the  bill ; 
for  the  residue,  if  any,  they  must  look  to  the  remaining 
equity  of  redemption  in  Price  or  in  Price  and  Montague. 

In  taking  the  account  under  the  mortgage,  Arnold  is  to 
be  credited  by  all  payments  made  on  the  debts  therein 
mentioned,  with  interest,  except  the  debt  for  $200  to  the 
complainants,  and  to  be  charged  with  all  rents  received 
by  him  from  the  mortgaged  premises,  exclusive  of  the  41 
feet  of  lot  76,  after  deducting  his  expenditures  as  above 
referred  to;  and  for  the  balance  appearing  to  be  due  to 
him  on  the  account  thus  stated,  he  should  have  a  decree 
for  the  sale  of  the  mortgaged  premises,  exclusive  of  the 
41  feet  of  lot  76,  or  so  much  as  may  be  necessary,  unlesa 
by  a  given  day.  the  same  should  be  otherwise  paid. 

It  will  be  seen  from  the  foregoing  positions,  that  we 
regard  the  bond  from  Price  to  Fisher  as  subject  to  a  fair 
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trraagemeiit  between  the  parties,  and  that  bjibe  arrsiige-        "^"^^ 
meat  made,  all  eqiiitie«  upon  the  41  feet*,  except  those  BArnaT^Epuci- 
feeerved  io  the  trensaction,  were  merged;  whence  it  fal-  J^^"  Socibtt. 
lows  that;Barr  was  not  a  necessary'  party. 

Wherefore,  the  decide  is  reversed  and  the  cause  re- 
manded for  further  proceedings,  and  decree  in  conformi- 
ty with  iim  opinioti. 

Ootwtfoe  for  plainttf;  Harhm^  CrcMoek  for  defend- 


Craig  i>s  Trustees  of  the  Baptist  Eduea-  Chastcert. 
iion  Society. 

Erhor  to  tub  Carroll  Circuit.  Case  20. 

f  Parol  proof.     Consideration. 

Giisf  JvsTios  Ewise  4cftftV6red:  the  ophuon  of  ths  Ckmit  BepUmber  26. 

CsAiG  filed  his  bill  enjoining  a  judgment  recovered  caM  lUted. 
against  hina  by  the  Trnstfes  aforesaid,  upon  the  alledged 
groQod,  that  the  note  had  been  executed  upon  the  promise 
or  representation  of  the  agent  of  the  Trustees,  that  the 
som  prooMsed  to  be  paid,  together  with  other  sums  sub* 
leribed  by  others,  to  the  amount  of  SSO.OOO,  was  in- 
tended to  be  set  apart  as  a  fond,  in  aid  of  the  Pawling* 
donation,  and  the  interest  only  to  be  applied  to  the  edu- 
cation of  Baptist  Ministers  and  students  for  the  Ministry 
in  Theology,  and  that  ihe  Trustees  were  applying  other 
lands,  raised  with  the  like  object,  principal  and  interest, 
to  rearing  op  the  College  at  Georgetown,  and  intended  to 
apply  the  amount  promised  by  the  complainant,  to  the 
same  object.  He  prayed,  therefore,  a  perpetual  injunc- 
tion against  the  judgment  at  law.  The  Trustees  deny  the 
material  allegations  of  the  bill  as  to  th6  representalions 
of  their  agent,  as  well  as  to  the  inducements,  motives 
and  purposes  of  the  subscription,  and  charge  that  indi- 
gent Baptist  ministers  and  students  for  th6  Ministry,  were 
received  and  educated  gratuitously,  in  all  ()he  departments 
of  said  College,  literary  as  well  as  Theological,  whenever 
aad  so  many  as  are  sent  by  the  Churches  of  Kefitucky  to 
Vol.  VII.  10 
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c&u#        Mid  InstitDtioD*  and  that  some  of  the  foods,  and  the  pro- 
3ArniT  EouoA.-  ceeds  raised  by  their  agent,  that  have  been  oolleeted,  have 
TOM  SooiiTY.    ^^^^  applied  to  the  general  purposes  of  the  College. 
Upon  the  hearing,  the  injunction  was  dissolved  and  com- 
plainant's bill  dismissed,  and  he  has  appealed  to  this  Court. 
Ist.  The  note  is  absolute  and  unconditional  on  Ha  iace, 
.    and  it  may  be  well  doubted  whether  any  promise  or  rep- 
far  th«  payment  lesentatiou,  as  to  the  intended  special  application  of  the 
?vt?Mriin«oa-  fond  could  be  sustained  by  parol  proof.    To  allow  soek 
£^*^?l}llff?f «  proof  would  seem  to  allow  conditions  and  terms  to  be 

fMe,  in  aid  of  ea  »^  .    -    . 

iastituUon     of  added  to  the  written  absolute  promise,   by  an  mfenor 
paro?^*pToof  ^be  grade  of  evidence.    The  absolute  promise  imports  an  uo- 
J^5'{f,^^^'^n^eT  do'taking  on  the  part  of  the  promisor,  to  pay  without 
rwiW^r*H«d  "^'l^'^^'ons   or  conditions  as  to  the  application  of  the 
to  one  branch  of  fund  promised,  and  tmpliee  a  general  power  in  the  Trus- 
•xSifuiion^foaL^  tees,  to  use  the  fund  at  their  discretion,  to  the  general 
enf— QoiBs.       purposes  of  the  Institution,  and  it  is  certainly  questiona- 
ble whether  parol  proof  is  at  all  admrssible,  to  give  to 
the  fund  a  special  and  limited  application,  not  specified 
in  the  writing. 
2d.  But  if  such  proof  be  competent,  it  shows  that  other 
-.Parol  proof  <fc-  indocemonts  to  the  subscription  were  held  out  by  the 
in   lueh  case,  agent,  than  those  alledged  m  the  bill,  namely,  the  pros- 
Sd'u!  thow'oie  perous  condition  of  the  College,  the  necessity  of  sustain- 
Saulwf  foJiS'ix-  ^°'  ^^^^  ^®  Baptist  denomination,  and  that  the  object  of 
eeaUon,    when  the  Subscription  was  to  endow  the  College.    Whether  the 
coneideratio^ni  single  inducement  suggested  in  the  bill  prompted  the  sob- 
^n^MtUitS^'  scription,  or  all  of  those  held  out  by  the  agent,  cannot 
edinihewritinf.  be  known.    No  doobtall  of  them  had  their  weight,  and 
we  cannot  undertake  to  say  whether  he  was  influenced 
most  by  one  or  the  other,  or  whether  he  woald  not  have 
subscribed  to  endow  the  College  as  necessary  in  the  ac- 
complishment of  the  objects  contemplated  by  Pawling* 
the  original  founder. 

3d.  The  complainant  has  certainly  no  right,  upon  the 
allegations  of  his  bill,  perpetually  to  enjoin  the  payment 
of  the  sum  promised.  To  allow  him  to  do  so,  would  be 
to  allow  him  to  cfefeo^  his  own  alledged  purpose  and  ob- 
ject for  subscribing,  to  add  to  and  aid  in  the  objects  of 
the  Pawling  donation.  If  he  had  a  right  to  give  direction 
to  the  application  of  the  amount  subscribed  by  him,  he 
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€ou1d  only  dor  so  by  a  bill  flramed  with  a  view  to  that  ob-       Koberts 
ject,  which  is  not  done  in  this  case,  and  he  has  surely  no  Walxek  &  En- 
right  to  refose  payment  altogether.  ^^^' 

The  decree  of  the  Circuit  Court  is  aflSrmed. 

Caies^  Lindscy  for  plaintiff;  Hawkins  for  defend- 
ant 


Roberts  vs  Walker  &  Embry.  Chawcbrt. 

Error  to  the  Clat  Circuit. 
AUachment,    JurisdicUon.  Case  21. 

Jv»aB  M&«»AK.L  deliveiad  the  cpiaiom  W  tJie  Oowt  Septtmker  26. 

Tab  prayer  for  an  attachment  and  the  jurisdiction  of  to  rWe the  eiiui- 
the  Court,  are  founded  upon  the  allegation  that  James  Son^oaiuchtDd 
Roberts,  the  debtor  of  the  complainants,  is  out  of  the  ftpp^r  th«  fund 
State,  and  has  been  absent  during  one  term  of  the  Circuit  debtor,  in  th« 
Court  of  Clay  county,  in  which  county  be  had  usually  ^1^0,""^^  ^uh* 
resided,  and  that  Jos.  Roberts  has  funds  of  his,  more  Seluolrach^t 
than  «qual  to  the  debt.  The  bill  does  not  alledge  that  tent  debtor,' 
Joseph  Roberts,  the  guarnishee,  is  a  resident  of  Clay  shoaFd^b^^n?!^ 
county,  and  there  is  no  sufficient  evidence  that  he  was  so  S^iiSj^^^^eh 
At  the  commencement  of  the  suit,  or  when  the  first  pro-  th!'^  P^f'^^..'^ 

.       mu  .         I-  u'       •     T?  *ii    •Mle»»t  its  films 

cess  issued.  The  service  of  process  upon  him  in  Estill  or  the  procoM 
county  did  not  give  the  Court  jurisdiction  to  pronounce  a  couniy  where(h« 
decree,  and  did  not,  for  want  of  that  jurisdiction,  attach  "ait  is  brovshu 
the  funds  or  effects  in  his  hands,  if  any;  and  if  he  bad 
not  answered,  no  decree  could  have  been  pronounced, 
because  neither  he  nor  the  fund  would  have  been  in  the 
power  of  the  Court.  If  the  demand  set  up  against  James 
Roberts  had  been  equitable  in  its  nature,  the  service  of 
process  on  him  in  Clay  county,  might  have  authorized  a 
decree  against  both,  on  the  service  of  process  upon  Jo- 
seph Roberts  in  Estill  county.  But  the  demand  was  legal 
aiud  the  resort  to  a  Court  of  equity  justified  only  by  the 
alledged  absence  of  the  principal  debtor,  so  that  the  or- 
dinary process  could  not  be  served  upon  him,  and  by  his 
having  funds  or  effects  within  the  reach  of  the  Court. 
His  subsequent  retuio  and  the  subsequent  service  of  the 
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BoBERtt       sobpcBna  upon  him  io  the  eovnty  of  Clay,* did  not  eonCtr 
Waulir  abm^  jurisdiction  oa  that  Court,  so  as  to  authorize  it  to  aeod 

^     *"': its  process  to  another  county,  against  the  guamisheOr    II 

is  its  power  oirer  the  subject  sought  to  be  reached  by  the 

bill,  which  gives  the  Court  jurisdiction. 

It  did  not  acquire  this  power  by  the  service  of  proeese 

itisthepo^er  on  the  principal  debtor,  nor  by  the  service  of  process  on 

over  Old  iuWMt  *^*  guamishee  in  another  county ;  and  as  the  bill  doe» 

•o^^t   to    be  not  alledge  that  the  guamishee  resided  in  the  county  of 

^iTcs  the  Coait  Clay,  or  was  there  at  the  time,  and  as  the  process  waa 

imul^for^a^tack^  ^^  ^^  factaerved  upoo^  him  in  that  county,  ho  might  no 

mente— not  the  doubt  have  pleaded  or  demurred  to  the  jurisdiction  of  the 

•tnpice   01  pro-  ,  .•     .  •      •       i  . 

eest  on  the  prill.  Court,  and  it  IS  a  aerious  question  whether  his  answer, 

^d'  lervice'of  without  making  that  objection,  should  be  regarded  as 
SfonT*  *"con*  y  ^^^^^^'^ot  to  Confer  jurisdiction.  But  waiving  this  quea- 
.fiom  tbftt  ia  tion,  we  are  satisfied  that  until  his  answer  was  filed,  there 
isbrott§bt.  was  no  attachment  operative  upon  Joseph  Roberts;  and 

as  the  anewer,  after  admitting  that  the  derendant  had 
once  had  in  his  handa  Tunds  of  the  principal  debtor,  and 
after  showing  a  disposition  of  the  whole  of  them,  deniea 
positively,  that  he  had  any  funds  or  effects  of  James  Ro- 
berta.  of  any  description ;  this  should  be  taken  as  a  aufl- 
eient  and  positive  denial  of  the  charge  in  the  bill,  unlese 
from  the  affirmative  statements  by  which  the  denial  is 
introduced,  it  appears  that  the  alledged  disposition  of  the 
fund  was  improper^  These  affirmative  statenients  are  not 
matters  in  avoidance  of  any  fact  which  would  have  en(}* 
tied  the  complainants  to  a  decree,  nor  do  they  in  any  man- 
ner detract  from  the  force  of  the  denial  which  followa, 
unless  they  show  that  the  denial  is  untrue,  in  law  or  fact, 
or  that  although  liteially  true,  it  is  made  so  by  facts  whicb 
show  that  the  respondent  is  still  liable  for  the  funds  of 
which  he  has  disposed. 
It  is  true,  if  the  bill  had  been  unaniwered,  and  if  U 

toS?u^chance^  ^^"'^  ^^^^  ^^^^  ^^^^^  ^^^  Confessed,  the  failure  to  answer 
IT  ii  hron^ht  in  would  havc  been  an  unqualified  admission  of  funds  in 
diction)'^  iM^ln'  hand  at  the  service  of  the  subposna.    But  this  answer 


^^'^f^^^^^^l^^lS^  contains  an  unqualified  denial  of  funds,  which  being  in 
heads  of  e  gm^  the  present  tense,  refers  in  strictness,  to  the  time  of  an- 
uMwer,  end  swering.  But  as  has  been  already  said,  that  was  the  time 
^' queiti^of  ^hen  <he  attachment  took  effect,  and  if  in  good  fhitb  he 

Digitized  by  VjOOQ  IC 


FALL  XERM  1846.  77 

bad  no  fands  at  that  time,  it  ia  aufficient.    It  would,  bow*       XoBnn 

V9 

ever,  lequire  bot  little  liberality  to  rerer  the  denial  to  the  Walkbr  a  Em* 

time  of  the  service  of  the  subpoBoa,  since  the  answer  was  ^^ 

filed  in  the  Clay  Circuit  Court  within  four  or  five  days  ]Sil'*to*^MswM 
after  the  service  of  the  subpoena  in  Estill.  This  prompt-  *^^i* 
Deaa  tends  to  show  that  the  defendant  supposed  the  ser. 
vice  of  the  process  to  have  been  effectual  and  repels  all 
suspicion  that  be  was  attempting  to  evade  its  efficacy,  and 
tends  to  confirm  his  statements,  which  in  itself  goes  to 
show  that  he  had  disposed  of  the  fund  before  the  service 
of  process  on  him. 

We  might,  therefore,  well  understand  the  denial  as  le- 
ferring  to  the  date  of  the  service  of  process.  But  for  the 
leasoB  already  given,  this  construction  is  not  necessary. 
And  although  the  affirmative  statements  as  to  the  disposi- 
tion of  i^e  fund  may  not  have  been  as  specific  as  was 
proper,  and  especially  in  referring  to  previous  attach- 
ments, without  designating  the  parties  or  the  authority 
under  which  the  attachments  issued  and  were  decided* 
yet  as  there  was  np  exception  to  the  answer,  and  as  there 
is  a  positive  allegation  of  compulsory  payment  under  the 
attachments,  we  are  of  opinion  that  this  defect  in  the  foim 
of  the  statement  does  not  diminish  its  efifect.  There  be» 
log  then  no  charge  of  fraud  in  the  bill,  and  no  suspicioQ 
of  it  raised  by  the  answer,  and  tbe  defendant  having  post* 
lively  denied  having  any  funds  in  hand,  at  the  time  when 
tbe  attachment  and  the  power  of  the  Court  took  efifect^ 
we  are  of  opinion  that  upon  tbe  bill  and  answer,  there 
being  no  testimony  in  the  case,  the  complainants  were 
not  entitled  to  the  relief  sought  against  Joseph  Roberts, 

Wherefore,  the  decree  is  reversed  and  the  cause  re> 
manded,  with  directions  to  dismiss  tbe  bill. 

McKee  and  Ensworth  for  plaintiff;  CaptrUm  for  defend* 
ants. 
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Pbbsbnt- 

MBNT. 

Case  22. 

September  26. 
Case  stated. 


The  defendant 
on  preeeniment, 
i»8S  fined  960 
for  keepinf  a 
tippling  hoQse, 
the  Governor  xe- 
nitied  the  fine, 
Attorney  for  the 
Commonweal  t  h 
claiming  half  the 
^n9  as  his  fee 
in  the  case,  moT- 
ed  the  Cironit 
Court  to  dirret 
the  Clerk  to  eor- 
reet  the  taxation 
of  costs,  and  tax 
$90  as  his  fee 
in  the  ease.  Held 
that  the  order  of 
the  Ciicuit  Cl 
wtf  erroneous; 
that  if  the  remis- 
sion of  the  judg- 
ment bj  the  Got* 
emor  did  not 
extend  to  the  830 
that  it  was  col- 
leotable  under 
the  judgment, 
and  not  as  costs 
Sa  the  ease,  if  it 


Dewey  vs  Commonwealth. 

Error  to  thb  Flbmino  Circuit. 
PresetUmerUs.    Remission  of  fines,  ^c.    Costs. 

Jusos  Mabsball  deUvered  the  opinion  af  the  Court. 

After  a  fine  of  $60.  adjudged  against  Dewey,  under  a 
presentment  for  keeping  a  tippling  house,  had  been  re- 
mitted by  the  Governor,  and  the  instrument  of  remission 
filed  in  the  office  of  the  Court,  and  after  Dewey  had  paid 
the  costs  of  the  prosecution,  as  taxed  by  the  Clerk,  the 
Court,  on  motion  of  the  Attorney  for  the  Commonwealth, 
who  had  acted  in  the  prosecution,  directed  the  Cieik  to 
correct  the  taxation  of  costs  by  adding  thereto  $30  as  the 
Attorney's  fee,  &c.  Which  having  been  done,  and  an 
execution  having  issued  for  this  additional  sum  as  a  part 
of  the  costs,  Dewey  seeks  a  reversal  of  the  order  by  which 
it  was  authorized. 

Upon  comparison  of  the  act  of  1840,  (3  SUU.  Laws, 
250,)  with  the  6th  and  7th  sections  of  the  act  of  1831, 
(2  8L  Laws,  1382,)  the  fair  deduction  seems  to  be  that  the 
Legislature  intended  by  the  former  act,  to  give  to  the  At- 
torney for  the  Commonwealth  the  same  compensation 
for  conducting  prosecutions  for  keeping  tippling  houses, 
and  for  other  offences  mentioned  in  the  two  sections  of 
the  act  of  1831,  as  is  given  by  the  latter  act  to  the  County 
Attorney  and  others  *'sueing  for  the  same,"  that  is  **one 
half  of  the  amount  recovered.''  But  assuming  this  con- 
struction, a  question  arises  upon  the  face  of  the  statutes, 
whether  it  was  intended  to  vest  in  the  Attorneys  and  oth- 
ers referred  to,  an  absolute  right  to  one  half  of  the  judg- 
ment, or  whether  the  anumnt  recovered  means  the  amount 
received  from  the  judgment,  leaving  the  right  subject  to 
all  those  circumstances  which  might  intervene  to  prevent 
the  enforcement  of  the  judgment.  It  is  doubtful  wheth- 
er the  former  construction  would  accomplish  as  certainly 
as  the  latter,  the  object  of  the  Legislature,  in  giving  this 
increased  compensation,  which  was  to  insure  the  sop- 
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presstoD  or  the  mischief,  by  giving  additional  incentives        ^^"^ 
for  the  enforcement  of  the  penalty.    Besides,  if  the  At-  CoMiioiiwBALTg 
torney  is  absolutely  entitled  to  one  half  of  the  amount  of  did  the  Atiomey 

-     .  t        .  1     -  1    «i*     it    t^  .   muftt  look  to  the 

the  judgment,  and  not  merely  to  one  half  of  the  amount  commonweaiih« 
collected,  what  would  be  the  rights  of  the  parties,  if  one 
hair  of  the  judgment  should  be  collected,  and  the  defend- 
ant abould  be  utterly  unable  to  pay  the  residue?  Then 
again,  is  it  clear  that  the  Legislature,  in  promising  to  the 
Attorney,  &c.  one  half  of  the  amount  recovered,  intended 
to  affect  in  the  slightest  degree  the  right  of  full  pardon, 
which  is  vested  by  the  constitution  in  the  Executive,  or 
to  give  to  the  Attorney  any  right  to  question  the  opera- 
tion or  extent  of  this  privilege  of  pardon,  which  is  given 
without  condition  or  restriction  to  the  Executive,  not  for 
bis  benefit,  but  for  the  benefit  of  the  citizen,  and  for  the 
take  of  justice,  which  may  not  in  all  cases  be  attained 
under  the  forms  of  legal  proceedings? 

This  Court  has  said  in  the  case  o{  Rautys  Femester,  (7 
/.  /.  Marshall,  132.)  that  the  power  of  the  Executive 
*'to  remit  fines  and  forfeitures  is  unlimited,  illimitable 
and  uncootrolable."  It  is  sufficient,  in  the  present 
case,  to  say,  that  even  if  the  Legislature  had  in  unequivo- 
cal terms  vested  in  the  Attorney,  &c.  one  half  of  the 
judgment  as  soon  as  obtained,  there  would  still  be  a  ques- 
tion whether  it  was  intended  to  interfere  with  the  power 
of  remission  in  the  Executive.  And  even  if  this  inten- 
tion were  clearly  evinced,  a  question  would  still  arise,  as 
to  the  effect  of  the  legislative  enactment  to  limit  the  con- 
stitotional  power  of  remission  in  the  Executive. 

We  do  not,  however,  deem  it  necessary  to  determine 
these  serious  questions  in  the  present  case.  For  although 
the  order  complained  of  was  probably  made  under  the 
idea,  that  by  law  xbe  Attorney  for  the  Commonwealth 
was  entitled  to  one  half  of  the  sum  adjudged  against  the 
defendant,  and  that  the  remission  of  the  entire  penalty  by 
the  Governor  did  not  defeat  this  right;  and  altboagh  it 
is  clear  that  the  claim  of  the  Attoiney,  as  founded  on  the 
judgment,  is  entirely  inconsistent  with  the  right  claimed 
and  exetcised  by  the  Governor  to  remU  the  entire  penal- 
ty, yet  we  deem  it  equally  clear,  that  even  if  in  conse* 
qoeneeof  the  legislative  acts  referred  to  the  remission  by 
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(be  Governor,  was  effectual  aa  to  one  half  of  the  penally 
only,  and  the  right  of  the  Attorney  to  the  other  half  re- 
mained aa  if  there  was  no  remission,  the  pioper  conse- 
quence would  be,  that  the  judgment  as  to  one  half  of  the 
penalty  remained  in  full  force  for  the  benefit  of  the  Attor- 
ney, and  bis  right  should  be  enforced  by  eiecution  on 
the  judgment.  And  if  on  the  other  hand,  the  remissioQ 
id  effectual  as  to  the  entire  penalty,  the  Court  bad  no  powr 
er  to  adjudge  against  the  defendant  an  additional  and  new 
penalty  in  the  foim  of  an  Attorney's  fee.  The  compen- 
eationof  one  half  of  the  amount  recovered,  allowed  to  the 
Attorney,  is  allowed  out  of  the  penalty,  and  not  aa  a 
charge  against  the  defendant  in  addition  to  the  penalty. 
It  is  a  part  of  the  principal  judgment,  and  not  a  part  of  the 
costs.  If  the  defendant  is  not  freed  from  the  judgment,  the 
compensation  of  the  Attorney  is  enforcible  under  it«  If  be 
is  freed  from  the  judgment  for  the  penalty,  and  the  Attor* 
oey  is  still  entitled  to  his  compensation  of  one  half  of 
the  amount  received,  be  must  look  to  the  Commonwealtli 
for  it,  and  not  to  the  judgment.  In  no  view  of  the  law 
or  the  constitution,  can  one  half  of  the  penalty  be  made  a 
part  of  the  costs. 

Wherefore,  the  order  directing  the  sum  of  S30  to  be 
taxed  in  the  costs  aa  the  Attorney's  iSee.  is  reversed,  and 
the  cause  is  remanded,  with  directions  to  overrule  the  At* 
torney's  motion. 

Cord  for  plaintiff;  Caks^  AUamey  General^  for  Com- 
monwealth. 


I    Tbm     , 
138     4751 


EjBCTMEirr.  Taylor  vs  Fletcher. 

Appeal  prom  th£   Ballard  Circuit. 

Case  23.      PaUnls  for  MHUoty  Land.     Parol  aridence.     Scire 

Facias, 

BepUmher  29.     OaiBv  Jnmoi  Rwivo  daKiv«»d  tiie  opinion  of  the  Conrt. 

Robert  Flbtghfr,  claiming  under  fbur  patents  for  160 
^vSaa^i^r^  acres  each,  issued  in  September,  1836,  on  four  entries. 
Ciicait  Court,    made  in  the  Receiver'a  office,  under  the  laws  enacted  ba 
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Ab  appropriation  of  tbe  taeant  lands  oti  the  Maih  west       ^^^ 

aide  of  the  Tennessee  river,  brought  an  action  of  eject*      Ti.vKun. 

roent  against  Read  and  others,  who  were,  and  had  been  ^ 

for  some  years,  occupants  upon  the  land  claimed  under 

a  patent  to  Wm.  Croghan,  Tor  1,3661  acres,  bearing  date 

tbe  30th  November.  1826,  foonded  on  a  survey  made  on 

the  9th  December,  1826.  by  virtue  of  an  entry  made  on 

a  military  warrant,  on  the  tth  of  August,  1784.    Fletch- 

er  succeeded  in  the  Court  below,  in  obtaining  h  verdict 

and  judgment,  and  tbe  defendants  have  appealed  to  this 

Court. 

It  is  urged,  on  tbe  part  of  the  plaintiff  below,  tbaf 
though  tbe  patent  under  which  tbe  defendants  claim  is 
older  m  date  than  the  patent  of  tbe  plaintiff,  (bat  the* 
survey  and  patent  embraces  land  entirely  different  from 
the  land  embraced  by  the  entry,  and  that  the  entry  em- 
braces no  part  of  tbe  land  claimed  by  the  plaintiff,  atid 
that  the  patent  is  declared  void  by  the  4th  section  of  thcf 
act  of  1820,  (2  Slat.  Laws,  1043,)  and  should  be  treated 
as  a  nullity.  On  the  part  of  the  defendants  below,  it  is 
insisted  that  the  survey  and  patent  of  Croghan  are  not  va- 
riant  from  the  entry,  but  embrace  the  precise  sanie  land 
embraced  and  intended  to  be  appropriated  by  the  ^ntry, 
and  if  they  did  not,  that  the  ^laititrff  has  no  right  to  im« 
peach  the  patent  of  Croghan,  as  bis  sutvey  was  made  and 
patent  issued  long  prior  to  the  entry  of  the  plaintiff,  which? 
^as  made  and  allowed  by  the  Receiver,  knowingly,  itk 
violation  and  frdud  of  the  I7th  section  of  the  act  of  (82f » 
(2  Stat.  Laws,  1051.)  and  16th  section  of  the  act  of  1825, 
(2  Stat  Laws,  1057,)  the  first  of  which  provides  tbat 
the  Register  shall  not  sell,  and  the  last,  that  the  Receiv4>i^ 
shall  not  sell  any  section  or  portion  of  a  section  of  land 
which  may  be  included  in  any  military  ^ntry  or  survey, 
provided  he  is  satisfied  of  such  interference  6y  an  attest- 
ed copy  of  such  entry  or  surtey  being  served  on  him,  ot 
otherwise,  and  that  no  entry  could  be  made  of  lands  that 
had  not  been  previously  exposed  to  sale  and  stricken  off 
to  the  State. 

In  tbe  case  of  Bledsoe's  devisees  vs   Wdls^  (4  Bibb,  The  general  nT^ 
380.)  which  was  a  case  in  which  a  patent  had  issued  on  rtey**nof  ff  to- 
ft Treasury  warrant,  which  had  been  Ibcated  within  that  p«<Jm«  ^oUmu 
Vol,  VII.  11 
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Tatms  tract  of  coontrjr  reserved  for  the  officers  and  soldiers,  in 
FuTcaiML  contravention  of  the  eipress  inhibition  of  the  statute  of 
•rtilf  by  txtrin-  17J9,  this  Court  say,  "we  are  not  of  opinion  that  parol 
hor$  the  patent  evidence  of  a  fact  {ieAors  the  patent,  was  admissible  in 
sso!)*  cited^aaj  ^^^  ^^^^  ^^^  ^^^  purpose  of  avoiding  or  defeating  the 
appiofed.  patent.     For  though  a  patent,  when  it  appears  on  its  face 

to  be  illegal,  may  be  considered  void  and  treated  as  a 
nollity,  yet  if  it  appear  peifect  on  its  face,  it  cannot  be 
vacated  by  matters  dehors  the  patent,  but  by  scire  facias 
or  other  regular  mode  of  proceeding,  instituted  for  the 
purpose  of  vacating  it."  The  doctrine  here  asserted, 
seems  fully  sanctioned  and  sustained  by  the  authorities 
referred  to  and  other  English  authorities.  A  patent  i» 
record  evidence  that  a  title  has  passed  from  the  Common- 
wealth, isued  under  the  great  seal  of  Stale  by  the  compe* 
tent  authorities,  and  while  it  remains  in  force,  and  is  not 
vacated  or  annulled  by  some  direct  mode  of  proceeding, 
calling  in  question  its  validity,  should  not,  in  the  general, 
be  collaterally  impeached  or  questioned,  unless  in  the  case 
where  its  own  nullity,  for  illegality,  appears  on  its  face, 
in  which  case  the  evidence  of  its  nullity  is  of  as  high  grade 
as  the  evidence  of  the  grant. 

It  is  true  fraud  viciates  the  most  solemn  proceedings, 
as  judgments,  decrees  or  patents.    But  we  apprehend 
that  fraud  cannot  be  relied  upon  or  proven  to  impeach 
either,  collaterally  in  the  trial  of  an  issue  at  law,  but 
only  in  a  direct  proceeding,  the  object  of  which  is  to  re- 
verse, annul  or  vacate  the  same,  and  that  either  should  be 
regarded,  in  the  general,  as  importing  absolute  verity, 
antil  reversed,  vacated  or  annuled  by  some  direct  pro- 
ceeding, affording  as  high  grade  of  their  annulment  as  of 
their  creation. 
SSTto'SirMoI      There  are  two  exceptions  to  the  rule  here  laid  down, 
•rai  rale.    iiL  with  rcspect  to  the  impeachment  of  patents.    The6rstis 
Uxntt   has  de'  where  the  Legislature  has  declared  that .  the  patent  shall 
piUni  ihail  ^be  ^^  ^^^>  ^^  i^^u^d  in  contravention  of  a  described  state  of 
^oid  ifiisuedin  ease;  the  second  is,  where  they  have  declared  that  the 

contraTeetion  of        .  .    ,,  ,  i  ^        11         .i.  . 

a  described  itaie  po/c/u  shall  be  deemed /r^zuaiiZen^  if  issued  under  simi- 

WhereUiey^hafe  '^^  circumstances.    Whatever  might  be  our  opinion  as  to 

eSt^2haU*^bi  ^  propriety  of  those  exceptions,  they  have  been  too  long 

4efmed  fraudw  and  repeatedly  aanclioned  and  sustained  by  the  decisiooa 
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of  this  Court,  connneneing  wiih  the  caae  of  DaUam  n        Tatlos 

Hundley,  (2  Marshall,  418.)  and  ending  with  the  case      Pxbtchm. 
of  SuUon  vs  Menser,  (6-6.  Monroe,  433,)  now  to  be  /^n^ifinBuednn- 
questioned.  <J«'  »'»"•'  «ij: 

In  the  two  ezeeptions  referred  to,  the  Legislative  en-  Manhaii;  6  B. 
a^tment  is  made  to  apply  to  and  act  direcUy  upon  the      ^^^'' 
paUnt,  annuling  the  same,  and  may  imply  an  authority 
to  prove  by  parol,  on  the  trial  of  a  collateral  issue,  those 
facts  which  will  bring  the  patent  under  the  legislative 
denunciation. 

Subjecting  the  two  patents  that  are  brought  in  conflict 
ia  this  case,  to  the  rule  and  exceptions  intimated,  and  it 
follows  that  the  patent  of  the  plaintifif  below  cannot  be 
impeached  or  its  invalidity  shown,  by  parol  proof,  in  the 
trial  of  the  issue  between  the  parties.  Though  it  was  ob- 
tained obviously  and  knowingly  in  contravention  of  the 
legislative  enactments  referred  to,  and  perhaps  by  a  fraud- 
nlent  combination  between  the  Receiver  and  plaintiff, 
these  enactments  or  any  other  that  we  have  seen,  do  not 
declare  the  paleni  fraudulent  or  void;  and  cases  might  oc- 
cor  in  which  both  the  locator  and  Receiver  might, be  ignor- 
ant of  the  interference  of  the  claims  entered,  with  any 
entry  or  survey  of  a  military  claim. 

But  as  the  statute  of  1820,  (2  Stat,  Laws,  1343,)  ex-  patents  issued 
pressly  declares,  in  reference  to  the  military  entry  under  ffiw«?am8?o? 
which  the  defendants  claim,  "that  any  M/e»/ issuing  on  if"^*  '^^^^  o^ 

.  .  .       .       1  .....  ?,         Tennessee,  eaa- 

a  survey  made  contrary  to  the  location,  shall  be  void  to  noibecoiiateral« 
all  intents  and  purposes,  so  far  as  the  same  may  be  dif-  e^en  when'com^ 
ferent  or    variant  fiora    the  location,"  the  defendant's  j?^u  1"  r°"^**' 

wiin  a  paienl  on 

patent  falls  within  the  exception  to  the  general  rule  before  *  miiitar?  entr^ 
intimated,  and  may  be  impeached  by  the  plaintiff  by  the  latter  ma/beim- 
introduction  of  parol  or  other  proof  showing  the  variance  JJooC*^  '****^^ 
between  the  entry  and  patent ;  and  so  far  as  such  vari- 
ance is  shown  to  exist,  the  patent  of  the  defendants  may 
be  treated  as  a  nullity,  and  afford  no  (Hotection  to  the  de- 
fendants. 

The  operation  of  the  statutes  and  general  rule,  with 
the  exceptions  referred  to,  presents  a  hard  case.  Junior 
patents  obtained  in  fraud  of  the  law,  founded  upon  the 
pitiful  consideration  of  twelve  and  a  half  cents  per  acre, 
are  made  to  prevail  in  case  a  variance  between  the  entif 
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Zftnov       gad  paURt  ia  ihown,  agaiost  ao  elder  patent  roonded 
ti.sioBBt.      vpon  the  tneiitoriooa  conaideralion  of  Builitary  aervicee 
fendered  in  our  revolutionary  conflict. 

But  though  the  defendants  may  not  be  ableto80ceeed» 
but  the  plaintiff  may  prevail  to  the  eitent  of  tbe  vari- 
ance, if  any  exists,  in  tbe  trial  of  tbe  iaaue  in  ejectment, 
we  caa  hardly  believe  that  the  defendants  or  elder  paten- 
tee, in  that  event,  would  be  without  remedy. 

It  is  said  by  that  learned  commentator,  Blackstone, 
(3  VoL  B.  Com,  261,)  "where  the  crown  hath  unadoueA- 
^granted  any  thing  by  letters  patent,  which  ought  not  to 
be  gmnUd^  or  where  the  patentee  bath  done  an  act  thai 
amounts  to  a  forfeiture  of  tbe  grant,  the  remedy  to  repeal 
tbe  patent,  is  by  writ  of  jctre  facia$  in  chancery.  This 
may  be  brought  either  on  the  part  of  the  King,  in  order 
to  reserve  tbe  thing  granted,  or  if  the  grant  be  injurious 
to  a  subject,  tbe  King  is  bound,  of  right,  to  petmit  him, 
(npon  bis  petition,)  to  use  his  royal  name  for  repealing 
thb  patent  in  a  scire  facias" 

It  ra  also  said  ia  the  6th  voL  of  Comyn's  Digest,  title 
Th9  9eiTefacUi$  Patent,  356,  "that  if  a  patent  is  founded  upon  di  false 
tht  King,  was  the  miggestioti,  the  King  may  have  a  scire  facias  for  repeal- 
"o"irraie"%rS:  ing  it."  "9o  if  the  King  grant,  by  his  letters  patent. 
T **ea?  ot  ^a'- ^a*  ^^^  ^^"^  thing  to  ststrol  petsons,  a  scire  facias  lies  for 
ent,  which  may  repealing  the  last  patent:  (4  InM.  88.)  And  in  aocb 
in^!ou8b^^effec^  ^^  ^^^  scirefacios  shall  be  brought  by  the  jlra^  paUnteei 
o^ieS^fSanded  (4i»«<<88,  and  other  avtkorilies  referred  to.)  And  a 
upon  a  false  Bug.  scirefociashixht  last  patentee  shall  not  be  allowed* 

gestiOD,  and  the     ,         ,    ,  '  ,         ^.        .    i  .     .,i  i  .      tt 

first     patentee  tbough  he  sccms  to  bavc  the  right  with  bim. 
At^n'SiVonhS      "^  scirefacios  for  repealing  a  patent  may  beaued  in 
fcf"ffiSr«^'^  chancery,  or  in  the  King's  Bench.  (4  Inst.  72,  79,  88; 

"The  patent  itself  ia  a  sufficient  record,  open  which  a 
scire  facias  may  be  founded  for  repealing  the  aame/' 

The  Commonwealth  in  this  lepublk,  occupies,  ia 
many  respects,  the  place  of  the  King  in  England,  and  the 
proceedings  of  course  should  be  instituted  in  the  name  of 
the  Commonwealth,  if  such  proceedings  would  lie  bere« 

The  authorities  referred  to  pretty  clearly  indicate,  aa  we 
eonceive,  tbe  coorae  to  be  pursued,  and  tbe  remedy  to  be 
obtained  by  the  elder  patentee  under  military  entries^ 
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■gainst  those  fmodaleDt  claims  which  have  been  know*  tafLcm 
iogly  located  so  as  to  interrere  wilh  them.  The  patentee  pLrrcHn. 
under  the  military  entry  is  injured,  if  his  lands  be  taken 
by  those  speculating  claims,  and  the  Commonwealth  but 
little  benefitted.  This  survey  having  been  made,  and 
perhaps  in  his  absence,  and  without  his  knowledge,  by 
the  regularly  constituted  surveyor,  and  a  patent  issued 
thereon,  if  the  land  embraced  in  his  sor^ey  and  patent  be 
taken  he  looses  all,  as  well  the  land  embraced  in  his  pat- 
ent, as  thatembiaced  in  his  entry,  as  the  entry  could  not 
be  resorveyed  and  carried  a  second  time  into  grant.  And 
though  the  Legislature  had  declared  the  patent  void,  so 
iiuaa  the  same  varied  from  the  entry,  they  had  expressly 
interdicted  the  sale  oi  location  of  claims  originating  un- 
der the  laws  made  for  the  appropriation  of  the  vadant 
lands  in  that  region,  from  interfering  with  the  svrvcy  of 
the  military  claimant,  thereby  indicating  a  clear  inten- 
tion to  reserve  to  the  Commonwealth  the  entire  control 
over  the  subject  unembarrassed  by  subsequent  patents  to 
individuals  under  her  laws.  And  had  tlie  Commonwealth 
never  full  control  over  the  subject  embraced  by  these  sor- 
veptitious  entries,  made  knowingly  in  violation  of  her 
laws,  it  cannot  be  questioned  that  she  would  either  con- 
firm the  patents  issuing  in  good  faith  upon  these  military 
claims,  though  variant  from  the  entry,  or  adopt  some  oth- 
er regulation  honorable  to  heifself  and  just  towards  that 
jneritorious  class  of  claimants 

The  elder  patentee  and  Commonwealth  are  both  inter- 
ested in  vacating  and  annuling  junior  patents  which  have 
been  surreptitiously  obtained,  producing  a  conflict  with 
those  military  claims*  and  it  would  seem  to  us  not  only 
to  be  the  right,  but  also  the  duty  of  the  Commonwealth, 
to  permit  her  naine  to  be  used  in  a  scire  facias  at  the  in- 
stance and  upon  the  motion  of  the  elder  patentee,  to  re- 
peal, annul  or  vacate  the  junior  patents  which  have  been 
thos  fraudulently  obtained.  The  Commonwealth  had, 
by  the  Legislature,  from  time  to  time  reduced  the  price 
o(  the  lands  on  the  S.  W.  side  of  the  Tennessee  river,  on- 
til  they  were  reduced  from  one  dollar  and  a  quarter  to 
twelve  and  a  half  cents  per  acre,  believing  as  she  did,  that 
all  the  better  lands  vrere  taken,  she  never  could  have 
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Tatloe        contemplated  that  those  ninepenny  claims  would  be  lo^ 

Flbtchbk.       catcd  on  the  very  best  lands  of  the  country,  pievioosly 
"  embraced  and    patented  to  mUitary  claimants.     But  of 
course,  as  the  question  as  to  their  remedy  is  not  ques- 
tioned, nor  necessary  co  be  determined  in  this  case,  we 
are  not  to  be  regarded  as  deciding  in  its  favor  definitely^ 
nor  of  decreeing  as  to  the  effect  that  the  denunciation  of 
the  statute  against  the  military  grant  may  have  upon  the 
same.     But  allowing  to  the  plaintiff  the  privilege  in  this 
contest,  to  show  by  parol  proof  the  varience  between  the 
patent  and  the  entry,  or  rather  the  departure  of  the  surv^sy 
and  patent  from  the  calls  of  the  entry,  and  we  are  perfect- 
ly satisfied  that  the  verdict  in  this  case  was  unauthorized 
by  the  proof,  and  should  have  been  set  aside. 
To  entitle  the  plaintiff  to  recover  against  (he  military 
To  enable  a  patent,  under  which  the  defendants  claim,   it  lies  tipoa 
meJTt^toTecovir  bim  to  show,  by  clear,  satisfactory  And  unequivocal  evi- 
w/uef  *up!3*n^'a  ^^^^*  ^^at  the  palen^t  varies  from  the  entry,  and  the  ex- 
military  warrant,  tent  thereof.     To  do  so,  he  must  show  that  the  entry  was 
dear,  aatisfacto-  iti  fact  locatcd  BDfi  intended  io  be  located  in  a  different 
^"""e^iSei  P'«ce,  and  to  embrace  different  land  from  that  embraced 

that  the  patent  jq  the  patent.     It  is  the  want  of  identity  between  the  en- 
vanes  from  the  *^  '  . 
en  jyandtheex'  try  and  patent,  and  not  the  want  of  notoriety  m  the  ob- 

r?"nce.  ^{Ray^ys  j^cls  called  for  in  either,   that  renders  the  patent  void. 

Momoe  217  P*  ^^^  ^^^^  "'*"^  ^^  identity  it  lies  upon  the  plaintiff  cZcar/y 
and  unequivocally  to  make  out  in  proof,  or  the  patent, 
which  is  high  record  evidence  of  a  perfect  tiiU  for  thd 
land  it  embraces,  must  prevail.  The  entry  was  made 
more  than  sixty  years  ago,  and  it  cannot  be  expected  that 
the  place  of  the  location,  or  intended  location,  can  be 
now  shown  by  living  witnesses.  All  that  can  be  now 
shown,  must  be  shown  by  circumstantial  evidence,  aa 
the  correspondence  or  want  of  correspondence  of  objects 
found  upon  the  ground,  with  those  called  for  in  the  entry, 
or  the  like  circumstantial  proof.  If,  therefore,  there  be 
a  set  of  objects  found  upon  the  ground  embraced  by  the 
patent  corresponding  as  well  with  the  calls  of  the  entry» 
as  another  set  of  objects  found  at  another  place,  we  can- 
not conceive  bow  the  jury  or  Court  could  determine  in 
favor  of  the  one  or  the  other  set  of  objects,  so  as  to  jueti- 
fy  them  in  finding  against,  and  treating  as  annuted  the 
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elder  patent.  If  so,  the  military  claimant  would  not  have  tAii^yn^ 
been  safe  in  embracing  in  his  survey  the  land  embraced  Flktcher* 
by  either  set  of  objecis.  .It  is  certainly  true,  that  in  such 
a  state  of  case,  the  precise  location  of  the  entry,  and  con* 
sequent  variance  between  it  and  the  patent  has  not  been 
made  out  by  clear,  satisfactory  and  conclusive  evidence 
which  would  authorize  and  sustain  the  finding  of  the  jury 
against  the  elder  grant.  That  sort  of  evidence  was 
deemed  necessary  in  the  case  o(  Rays  vs  Woods,  ^c,  (2 
B.  Monroe,  217,)  and  still  deemed  necessary  to  justify 
the  finding  of  the  jury  against  a  military  patent. 

In  this  case,  the  entry  of  Wm.  Croghan,  under  which  The  entry  of  Tay« 
the  defendants  claim,  was  made  on  the  7th  of  August,  Ihese^fnils,  anS 
1784,  in  the  following  words:  '^No.  346.  Wm.  Croghan  evidence  in  ihie 

°_  case,    and     hie 

enters  1.3ooi  acres,  on  part  of  a  military  warrant.  No.  patentsusiaiaed. 

25,  beginning  at  Gen.  Clark's  upper  coiner  of  an  entry 

of  li500  acres,  No.  265,  lying  on  a  branch  of  Mayfield 

creek,  at  the  corner  next  the  creek,  running  thence  east^ 

440  poles;  thence  south,  and  with  Gen.  Clark's  line  for 

quantity."     Gen.   Clark's  entry  is  as  follows:  "August 

6,  1784,  No.  256.  Geo.  Rogers  Clark  enters  1,600  acres, 

part  of  a  military  warrant,  Np.  2.292;  beginning  at  the  foot 

of  the  high  land,  where  the  first  branch  of  May  field  creek    . 

above  the  Bayou,  on  the  south  side,  passes  through  it,  to 

the  bottom  or  low  grounds;  running  thence  south,  75 

east,  500  poles ;  thence  at  right  angles,  westwardly,  for 

qaanttty." 

The  plaintiff  below  claims  the  stream  now  called  Lett's 
branch,  as  the  bianch  called  for  in  Clark's  entry,  and  his 
beginning  at  the  foot  of  the  high  land,  about  one  half 
mile  from  its  mouth,  where  it  passes  through  the  high 
lands  into  the  bottom,  and  the  creek  or  slough  just  below 
the  branch  which  runs  out  of  Mayfield  creek  into  the 
Mississippi  river  when  the  latter  is  low,  and  out  of  the 
Mississippi  into  Mayfield  creek,  when  the  Mississippi  is 
high,  and  which  never  ceases  running  the  one  way  or  the 
other,  as  the  Bayou  called  for  in  Clark's  entry.  If  this 
be  the  true  place  of  Clark's  entry,  then  Croghan's  entry, 
which  calls  for  his  upper  corner,  next  to  Mayfield  creek, 
when  run  out  according  to  its  calls,  will  embrace  no  part 
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^*»i^'       of  the  land  now  covered  by  his  patent  or  embraced  id  the 
Flmcbct.      patent  of  the  plaintiff. 

But  the  defendants  claim  the  stream  now  cailed  True- 
man's  creek,  as  the  branch  called  for  in  Clark's  entry, 
and  a  slough  or  Bayou,  which  runs  out  of  Mayfield  just 
below  the  creek  on  the  south,  and  again  unites  with  the 
creek  about  a  half  a  mile  below,  as  the  Bayou,  and  the 
point  where  Trueman's  creek  passes  through  the  high 
lands  to  the  low  ground,  as  the  point  of  Clark's  begin- 
ning. Crogban's  survey  has  been  run  out,  and  his  pat- 
ent has  issued  thereon,  regarding  the  foregoing  as  the  true 
and  proper  locative  calls  of  Clark's  entry,  and  has  been 
made  nearly  in  conformity  to  the  same.  And  if  made 
entirely  in  conformity  to  the  same,  or  based  upon  Clark's 
entry  as  thus  laid  down,  and  run  out  accordingly,  Che 
greater  part  of  the  land  claimed  by  the  plaintiff,  and  per- 
haps all  the  occDpants  on  the  same,  would  be  embraced 
and  covered  in  common,  by  the  entry  and  patent  of 
Croghan. 

We  are  perfectly  aatisfied  thai  ther«  is  a  more  perfect 
correspondence  between  the  calls  of  Clark's  entry  and 
the  ot^ects  found  opon  thegroond  at  the  place  designated 
.  by  the  defendants,  than  at  the  place  claimed  by  the  plain- 
tiff,  and  the  circmnstances  exhibited  in  this  record,  tend 
more  strongly  to  show  the  place  selected  by  the  defend- 
ants, as  the  true  place,  rather  than  that  selected  by  the 
plaintiff.  It  must  be  borne  in  mind  that  Clark's, 
Croghan's.  and  the  the  entire  block  of  entries  exhibited 
in  the  record,  were  made  in  August,  the  dryest  month 
in  the  year,  and  all  were  made  from  the  2d  to  the  ISth 
of  the  month  inclusive,  and  were  probably  made  by  the 
same  company  of  locators,  as  the  country  was  then  m 
aavage  wilderness.  On  the  6th  of  August,  tvhen  Clark's 
entry  was  made,  the  stream  now  called  Salty  branch,  was 
in  all  reasonable  likelihood,  a  dry  ravene,  and  not  a 
branch.  The  witnesses  describe  it  as  a  very  small  slream, 
which  runs  in  wet  weather  and  goes  dry  in  dry  weather, 
and  some  of  them  say  it  resembles  more  a  deep  ravene*, 
cut  by  the  flowing  of  water  from  the  high  grounds  in  wet 
weather,  than  a  branch  or  creek.  The  creek  below  that 
runs  ont  of  Mayfield  into  the  Mississippi,  claimed  now  as 
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«  Bayou,  was  never  called  or  known  by  thai  name,  nor       Taism 

does  it  answer  the  description  of  a  Bayou  better,  if  as       Flsicbsb. 

well,  as  the  one  claimed  by  the  defendants  as  the  Bayou  " 

called  for.    It  has  bean  known  for  many  years  pastasihe 

back  slough  or  creek,  and  as  the  town  creek,  and  as  we 

think,  is  better  named  by  calling  it  a  creek  or  branch  of 

Mayfield  creek,  than  a  slough  or  bayou.    Besides,  an 

enUy  was  n^ade  in  the  name  of  Wm.  Croghan,  on  the 

2d  of  August,  only  four  days  before  Clark's  entry  was 

made,  and  most  likely  by  tbe«ame  company  of  locators. 

ftttd  the  stream  now  claimed  as  a  bayou,  was  called  a 

cred[.    It  being  called  «  creek  on  the  2d  of  August,  1784. 

it  is  highly  probable,  indeed  almost  certain,  that  it  would 

not  be  called  a  bayou  only  four  days  afterwards.    Again* 

the  bluff  below  the  mouth  of  Salty  branch,  is  said  to  be 

the  most  notorious  and  attractive  object,  from  the  mouth 

to  Ihe  source  of  Mayfield.    It  is  strange,  therefore,  and 

almost  incredible,  if  Clark's  entry  was  intended  to  be 

located  on  Salty  branch,  that  those  bluffs  should  not  be 

called  for  as  the  best  object  to  give  identity,  as  well  as 

notoriety  to  tbe  land  intended  to  be  embraced  by  the 

•ntry« 

On  the  other  hand,  the  streacn  now  called  Trueman's 
creek,  and  sometimes  branch,  was  moat  likely,  in  the  dry 
month  of  August,  a  small  stream,  and  might  well  be 
denominated  a  branch.  Besides,  it  is  in  fact  a  branch  or 
limb  of  Mayfield,  and  when  speaking  in  reference  to  both 
as  Clark's  entry  does,  it  might  well  be  called  a  branch. 
Again,  the  locators  were  no  doubt  Virginians,  and  it  is 
froven  that  they  are  in  the  habit  of  calling  pretty  large 
streams  branches. 

There  is  a^lough  or  bayou  just  below  Troeman's  creek, 
which  has  for  years  past,  been  promiscuously  called  a 
alough  and  bayou,  and  which  answers  better  the  descrip- 
tion of  a  baypu  than  the  stream  or  creek  claimed  by  the 
plaintiff  as  a  bayou.  The  foot  of  the  high  lands  through 
which  Trueman's  creek  runs,  is  about  three  quarters  of  a 
inile  or  a  little  more,  from  the  mouth  of  the  creek,  and 
which  point  was  most  likely  the  point  intended  as  Clark's 
j^egioaing. 

Vol.  VII.  12 
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TbM«  are  other  eircumstanees  which  we  will  not  stop 
to  ODiunerate,  teoding  to  the  satisfactory  conclasion  that 
the  place  claimed  by  the  plaintiff  was  not  the  place  in- 
tended to  be  embraced  by  Clark's  entry,  and  that  the 
place  claimed  by  the  defendants  is,  in  all  reasonable 
likelihood,  the  true  place  intended  to  be  embraced  by  the 
same. 

It  is,  therefore,  the  opinion  of  thisCoort,  that  the  jndg] 
ment  of  the  Circuit  Court  be  reversed,  and  cause  re- 
manded, that  a  new  trial  may  be  granted. 

Gates ^  Lindsey  and  Morehcad  fy  Rted  for  appellant; 
Harlan  4r  Oraddock  and  Pirile  for  appellee. 


MoTioir. 
Cose  24. 

StpUmhtr  SO. 
GM«ittted. 


The  lUiateof 

1071,)  •pplies 
only  to,  aad  au- 
thorizei  the 
Coanty  Court  to 
diTide  lands  be- 
tween paroeneri 
and  not  to  cases 
Inhere  part  is 
held  as  tenant 
in  common  and 
part  in  parcena- 
ry, and  toe  Coun- 
ty Court  has  no 
jurisdiction  in 
thelattei  case. 


Gaithers  vs  Brown  et  al. 

Appeal  prom  the  Nelson  CoirNTy  Coubt. 
Division  of  land.    Jurisdiction. 
Omsv  JujTxos  Swing  delivered   tiie  qpimon  of  the  Court. 

Tbis  was  a  motion  in  the  County  Court,  to  appoint 
three  Commissioners  to  divide  among  his  heirs,  the  lands 
descended  from  George  W.  Gaither,  deceased.  There 
were  six  heirs,  the  plantiflf,  G.  A.  Gaither  and  four  others. 
One  of  the  four  had  sold  and  conveyed  her  undivided  one 
sixth  to  Geo.  A.  Gaither,  and  two  others  had  conveyed 
their  parcel  to  Geoige  G.  Gaither,  so  that  G.  A.  Gaither 
held  one  sixth  as  tenant  in  common  with  the  heirs  and 
one  sixth  as  parcener,  and  George  G.  Gaither  held  two 
sixths  as  tenant  in  common. 

Tiie  proceeding  is  obviously  under  the  statute  of  1811, 
(2  Stat.  Laws,  1071,  and  intended  so  to  be.  That  stat- 
ote  it  is  clear,  does  not  authorize  the  proceeding.  It  ap- 
plies only  to  a  case  where  lands  have  descended  and  are 
held  in  parcenary,  and  makes  no  provision  for  a  case 
where  the  lands  are  held  in  part  as  tenants  in  common 
and  in  part  as  tenants  in  parcenary.  And  the  jurisdic* 
iion  conferred  on  the  County  Court  being  special  and  lim- 
ited, cannot,  by  construction,  be  carried  beyond  the  ease 
expressly  provided  for. 
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The  heirSt  or  any  one  of  them,  are  alone  authorized  to       Gaitbbw 
make  the  motion  for  the  appointment  of  three  Com  mis-       Bbow. 
eioners  to  make  partition  of  all  the  real  estate  descended     The  htm  •! 

•  ^t  1VT  •      tome  one  of  them 

in  parcenary,  among  them  as  parceners.  No  power  is  hoidinf  laada  ia 
given  to  the  Commisodooefs  oi  the  Conrt,  to  adjudicAte  {[^[Sor£7i  ^ 
upon  the  interests  held  by  others  or  to  make  partition  in  mak«  &  moUoa 

.  to    toe    Comity 

SQCn  a  case.  Court  for  the  ep* 

Though  the  motion  is  made  by  those  who  held  as  ten-  g^mSS*  nadw 
ants  in  common,  in  part,  and  who  now  ask  the  reversal  th(»  etfttsts  I8i0. 
of  the  order  and  proceeding,  that  can  make  no  difference.  iTdfvUUng  la^de 
If  the  County  6ourt  bad  no  jurisdiction  to  make  the  par-  5SJ2S>n "of^tS 
tition,  it  can  have  no  binding  efficacy  upon  any  of  the  eenere,wmeoa- 
parties.  It  must  be  mutually  binding  upon  all,  so  as  to  ^  ti),  withont 
pass  the  title  of  each  to  the  other,  or  cannot  be  binding  Sn^j^'ia^^off^ 
upon  any.  SSich^eSlrS 

But  if  the  County  Court  could  exercise  jurisdiction  in  entitled  adjoin- 
the  case,  it  should  surely  be  governed  by  those  rules  of  TeuienfformT''^* 
equity  by  which  a  Court  of  equity  would  be  governed  in 
making  partition,  namely  :  to  allot  the  parcels  of  each 
together,  or  as  near  as  may  be,  without  doing  injustice  to 
others*  and  should  not,  as  they  have  done  in  this  case* 
with. respect  to  the  two  shares  of  each  of  the  plaintiffs, 
separate  and  allot  each  share  in  distinct  parcels,  remote 
from  each  other.  Such  an  allotment  is  calculated  to  do 
manifest  injustice  to  the  plaintiffs,  without  benefit  to  those 
who  held  a  single  share. 

The  order  of  the  County  Court  is  xeveraed,  and  cause 
remanded,  that  the  partition  may  be  set  aside  and  the 
motioo  for  the  same  dismissed  at  the  costs  of  the  plaintiffs 
below ;  and  the  costs  of  this  Court  are  divided. 

B.  Hardin  for  appellants ;  Harlan  4r  Craddotk.  Hew* 
ttt  and  Morehead  4r  R^  for  appellees. 
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Chakcery.    Gibson  vs  Moore,  &c.  and  Parmele,  Ac. 

vs  Same. 

Appeals  fbom  the  Louisville  Chan  cert  Court. 
Case  25.  FraudtUenl  sales.    Bona  fide  purchasers. 

October  X.        Junes  Bksck  dtiiyeredtbe  qpinion  of  the  Couit.- 

The  appellants,  complainants  below,  exhibited  their 
^ttu/^toted  ^^  ■®^®''*'  bills  in  chancery,  alledging  that  Moore  obtained 
Ike  bUL  from  them  goods  and  merchandize  to  a  large  amount, 

under  false  pretences^,  and  with  the  fraudulent  intent  of 
procuring  without  paying  for  the  same.  That  he  broagbl 
thei»  fiom  the  city  of  New  York,  where  he  had  thus 
fraudulently  procured  Ihem,  to  the  city  of  Louisville, 
where  attachments  had  been  levied  upon  th^m  by  num- 
bers of  his  ereditoFs,  upon  the  alledged  ground  that  he 
was,  and  for  some  time  had  been  engaged  in  running  off 
his  goods  and  effects,  and  converting  them  into  money, 
,  with  a  view  to  set  at  defiance  and  defraud  his  creditors. 

That  after  the  levy  of  these  attachments,  Moore  had 
transrerred  to  one  Hamilton  Smith,  a  large  quantity  of 
goods,  including  a  portion  of  those  obtained  from  the 
complainants,  in  trust  for  the  payment  of  the  attaching 
creditors  and  some  others. 

The  complainants  further  alledge,  that  Smith  and  the 
attaching  creditors  had  notice  of  the  fraudulent  acts  of 
Moore,  in  procuring  fiom  them  a  portion  of  the  goods  a^ 
tached,  and  embraced  in  the  deed  of  trust,  and  which,  or 
the  greater  part  thereof,  alill  remained  in  the  possession 
of  Smith. 

They  insist  that  having  been  defrauded  and  swindled 
out  of  the  possession  of  their  goods  by  Moore,  no  title- 
had  passed  to  him,  and  they  pray  that  they  may  be  restored 
to  them,  and  that  the  contract  between  them  and  Moore 
may  be  rescinded. 

Smith  and  the  attaching  creditors,  and  others,  provided 

Aiuwen.         for  in  the  deed,  were  made  defendants  and  answered. 

They  admit  that  attachments  were  sued  out  against  Moore 
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as  alledged»  and  the  execDtion  of  the  deed  of  trost  bjr        Gimon 
him  to  Smith,  but  deny  that  Ibey  had  notice  of  the  com*     Moorr,  &a 
plainants  claim,  and  insist  and  rely  that  they  occupy  the  ~ 

attitude  of  bona  fide  purcbaseis  for  a  valuable  considera* 
tion,  and  without  notice.  Moore  had  absconded  and  was 
proceeded  against  as  a  nonresident. 

In  regard  to  the  facts  of  the  case,  it  may  be  assumed, 
that  Moore  obtained  the  complainants'  goods  by  false  re- 
presentations as  to  his  means,  condition  and  intentions^ 
and  it  may  be  presumed,  with  the  fiaudulent  intent  of 
not  paying  for  them.  That  a  portion  of  the  goods  thus 
proenr^d  by  Moore,  were  embraced  in  the  deed  of  trust, 
and  in  the  possession  of  Smith.  That  after  the  attach- 
ments were  levied  the  deed  was  executed  and  in  consid- 
eration and  to  secure  the  payment  of  just  debts  due  by 
Moore.  It  may  also  be  assumed  that  the  deed  was  ob- 
tained by  Smith  and  the  cesivi  que  trusts^  without  notice 
of  the  co4nplainants  claim,  or  any  defect  in  the  title. 

Tbe  Chancellor  was  of  opinion  that  the  complainants     Decree  of  the 
were  not  entitled  to  the  relief  sought,  and  accordingly  ^^^'"^•J'o'* 
dismissed  their  bills  with  costs,  and  they  have  appealed 
to  this  Court. 

Tbe  appellants  base  theif  right  to  relief  upon  the  fits! 
section  of  the  act  of  1838,  (3  SlaL  Laws,  11&,)  and  also 
upon  tbe  equity  of  their  case  upon  general  principles. 

Tbe  provision  in  the  act  of  1838,  relied  upon,  is  as 
follows: 

'*That  when  any  person  or  persons  shall  puichase  any 
lands,  goods,  wares,  merchandize,  or  other  property,  with 
the  fraodalent  intent  of  proenring,  without  paying  for  the 
same,  tbe  Courts  of  chancery  in  this  Commonwealth, 
flball  have  power  and  jurisdiction,  upon  bill  filed  for  that 
purpose,  to  vacate  tbe  contract,  and  cause  the  property  to 
be  restored  or  compensation  to  be  made  therefor;  and  for 
that  purpose,  to  attach  tbe  property  and  make  all  neces. 
aary  and  proper  orders  for  the  safety  and  forthcoming  of 
the  same." 

We  cannot  presume  that  it  was  the  intention  of  the  Le-  The  etatnte  of 
gialature,  by  this  provision,  to  confer  upon  a  Court  of  Jfgf;  ^d^^^ 
Chancery  jurisdiction  and  power  to  cause  property  fraudu-  Q^^^^jf  ^  ^ 
leotly  procured  as  described  in  the  act«  to  be  restored  to  take     piopertj 
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GiBsov  the  vendor,  wherever  and  in  whosoever  hands  it  might 

HooRB,  &a  be  found.     It  does  not  in  terms  go  that  far,  and  we  are 

which  may  have  onwiiling,  by  construction,  so  to  extend  it.    As  between 

prrchM\1r  w!a-  the  vendor  and  the  fraudulent  vendee,  the  power  to  rea- 

out  iDiepding  to  cijjd  the  Contract  and  cause  the  property  to  be  restored, 

pay  for  it,  from  .      ,       .,        .  «       i  .  f 

the  hands   and  is  undoubtedly  given.     So  also,  when  the  property  may 
innocan?purch\^  have  passed  from  such  vendee  to  a  purchaser  with  notice, 
"aluabie^^^con-  ^^  without  a  valable  consideration,  or  to  one  who  had 
■ideration,    and  participated  in  the  fraud  in  procuring  it,  the  vendor  might 
first Tendor.         pursue  it,  and  the  Chancellor  would  be  authorized  to  de- 
cree its  restoration.     But  we  cannot  suppose  the  Legisla* 
ture  intended  to  authorize  a  Court  of  Chancery  to  seize 
the  property  and  cause  its  restoration,  regardless  of  the 
rights  of  those  who  may  have  acquired  it  from  the  fraoda* 
lent  vendee.     Upon  this  construction  of  the  act,  it  can 
only  be  considered  as  declaratory  of  the  jurisdiction  and 
power  of  a  Court  of  Chancery,  as  previously  claimed  and 
asserted. 

In  Bradbury  and  Foster  vs  Keas,  (5  J.  /.  Marshall^ 
446,)  this  Court  expressly  recognize  in  a  Court  of  Chance* 
ry,  all  the  jurisdiction  and  power  which  we  think  can  be 
rightfully  claimed  under  this  act.  In  that  case,  the  Courl 
say  the  jurisdiction  cannot  be  doubted.  We  are,  there- 
ibie,  of  opinion  that  the  complainants  are  entitled  to  »o 
relief  in  virtue  of  the  statute,  which  they  would  not  be 
entitled  to  without  it. 

The  question  then  arises  whether  the  complainanla 
have  manifested  their  light  to  relief  upon  the  general  prin- 
ciples of  equity. 
These  goods  were  purchased  by  Moore  in  the  eity  of 
Thegtneralprin-  New  York,  in  Augost,  1844,  for  which  he  gave  the  com- 
^^'^•lirei^^haf  t  P'^in^J^^s^is  n<)i^3  payable  in  six  months.    Moore  soema 
TaiidoT       from  to  havo  Commenced  his  purchases  in  that  city  in  April, 
haTcTbeeQ^made  1844,  and  at  that  period,  and  prior  to  the  1st  November^ 
SLuM?gno?not  ^^^»  ^^  purchased  from  various  mercantile  hoases,  goods 
payiog  for  them,  ^  the  amouot  of  aboot  fortv  thousand  dollars,  for  which 

ghouldshowUial   ,  ...  .     i     l  ««  m. 

ht  has  puriued  ]t  appears  he  paid  comparatively  but  a  small  sum.  The 
xeasofiabil  ^ti-  goods  Were  brought  to  Louisville,  where  Moore  figured  as 
3Sco?SiT*of  thS  *  merchant.  The  fraud  was  committed  in  New  York, 
fttod.  where  the  complainants  resided.    When  they  discavared 

it,  does  not  appear,  nor  do  ihej  ailedge.    They  make  no 
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effort  to  reclaim  Iheir  goods  till  five  or  six  months  after  Gibsoh 
they  had  been  purchased  by  Moore,  and  with  their  knowl-  Mookb,  && 
edge  brought  to  Louisville.  To  entitle  a  defrauded  ven- 
dor  to  vacate  his  contract  and  reclaim  his  goods,  he  must 
do  it  quickly  after  be  discovers  the  fraud.  The  claimants 
in  this  case  do  not  alledge,  nor  show  that  they  have  been 
reasonably  vigilant  in  the  pursuit  of  their  goods  after 
they  obtained  knowledge  of  the  fraud. 

Bat  waiving  this   question,   let  us  examine  what  is  Though  foods  !>• 

m  1    .  •  J    .  .      .  .       .1  piirchMcd    iriUi 

deemed  the  mam  and  important  question  in  the  case,  the  fraadnlent 
and  upon  which  we  are  disposed  to  let  it  exclusively  turn.  pJJ^  fo?  Aem,^ 
And  that  is,  whether  Smith  and  the  beneficiaries  under  y®']^  before  iha 

feodor    punaes 

the  deed,  do  not  occupy  the  atitude  of  bona  fide  purcha-  them  and  s«es 
sers  for  a  valuable  consideration,  without  notice,  and  as  r^  they  be  coa^ 
sacb,  whether  they  are  not  protected  against  the  com-  JhrwmMt'Sf 
plainant's  claim.  Pjeyiousiy  sub- 

SIS  tins  debts  ox 

We  have  assumed,  as  we  felt  fully  authorized  to  do,  the  parchaser, 
that  the  deed  was  procured  without  notice  of  any  defect  Jd8«°of\ho°raiid 
hi  Moore's  title  to  the  goods,  oi  of  any  claim  to  them  on  Ifon^thiVeSdlT^i 
the  part  of  the  complainants.  "shl  t<r  be  les- 

That  Smith  and  the  beneficiaries  occupy  the  attitude  of  sessioa  wuPbo 
porehasers,  and  for  a  valuable  consideration,  may  also  be  ^^^^ 
ttMumed.  Bnt  it  is  contended  that  no  new  consideration 
was  given,  and  that  an  old  one  is  insufficient.  The  con- 
sideration consisted  of  debts  due  by  Moore  to  the  benefi- 
ciaries in  the  deed,  who  bad  at  the  time  it  was  executed, 
attachments  against  Moore,  and  were  in  hot  pursuit  of 
liiffi,  and  his  effects.  Upon  the  execution  of  the  assign- 
ment the  pursuit  ceased.  They  found  goods  in  posses- 
sion of  their  debtor,  which  he  surrendered  in  payment  of 
their  debts,  and  which  were  received  while  ignorant  of 
any  defect  in  his  title. 

Whether  the  attachments  were  formally  dismissed  upon 
obtaining  the  assignment,  or  permitted  to  slumber  upon 
the  docket,  or  whether  all  the  estate  and  effects  of  Moore 
'vrere  embraced  in  it,  is  not  deemed  important  to  inquire, 
as  we  are  of  opinion  an  old  consideration  or  existing 
debts,  were  amply  sufficient  to  support  it.  This  conclu- 
sion is  sustained,  we  think,  by  justice  and  policy,  and  by 
principles  settled  by  this  Court  in  analogous  cases.  An 
elaborate  review  of  all  the  authorities  bearing  upon  the 
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BuAstFiBLD      question^    amoog'  which   may  be    found  cases  some- 
Walkeb,  Ac.    what  in  conflict  with  our  opinion,  is  not  deemed  necesa- 
"   ry,  and  will  not  be  attempted. 

Wherefore,  the  decree  is  affiimed. 
Dancan  for  appellants;  PirUc,  Speed,  Fry  and  Page 
for  appellees. 


Chancssy.  Brassfield  vs  Walker,  &c. 

Error  to  th£  Boylb  Circxtit. 
Case  26.         Vendor  and  vendee.    Rescission,    Division  qf  Lands. 
Oeioktr  2.       Judgb  Masihall  deUvered  tke  opinion  of  the  Court 

Brassfield  purchased  from  Saunders  148  acres  of  land. 
Caae  stated.  at  the  price  of  S5.000,  paid  about  $2000  in  haod.  and  re. 
ceived  a  conveyance.  Saunders  being  indebted  to  Walker, 
in  part  for  the  purchase  of  portions  of  the  same  land,  Brass. 
field,  by  agreement  of  the  parties,  executed  two  notes  to 
Walker  for  so  much  of  the  purchase  money  of  the  148  acres 
as  bad  not  been  paid  down,  and  ga?e  him  a  mortgage  upon 
the  land  to  secure  the  payment.  And  Walktr  exeeoted 
to  Brassfield  a  covenant  to  convey,  through  Christopher 
Lillard,  32  acres  of  the  same  land  to  Brassfield,  the  legal 
title  being  supposed  to  be  in  Lillard.  And  Walker  being 
indebted  to  Christopher  Lillard,  for  this  and  other  land. 
Brassfield,  some  time  after  his  purchase  from  Saunders, 
executed  his  note,  with  security,  to  Christopher  Lillard, 
which  was  received  in  discharge  of  the  amount  due  to 
him  from  Walker,  and  the  same  amount  was  credited  as 
payment  on  one  of  Brassfieid's  notes  to  Walker. 

Brassfield  being  in  the  undisturbed  possession  of  the 
entire  tract  of  148  acres,  recovered  a  judgment  against 
Walker  for  failing  to  convey  the  32  acres,  and  Lillard  re- 
covered a  judgment  against  Brassfield  on  the  note  execu- 
ted to  him.  ,  To  injoin  this  latter  judgment,  and  obtain 
a  rescission  ef  the  entire  contract,  on  the  ground  of  defect 
of  title,  Brassfield  filed  bis  bill  against  all  the  other  par* 
ties  above  named.  And  Walker,  by  cross  bill,  injoined 
the  judgment  of  Brassfield  against  him,  and  he  also  sued 
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to  foreclose  bis  mortgage.  Before  these  bills  weve  filed,  BBumwut 
C.  Lillard  and  wife  .had  conveyed  the  32  acres  to  Wal<  w^uah^Ao* 
ker,  and  Walker  and  wife  bad  made  a  deed  for  the  same  " 

to  Brassfield  ;  and  maiiy  other  deeds  having  been  pro*> 
duced  in  the  progress  of  the  cause,  some  of  tbem  made 
«fler  its  commencement,  the  Court,  on  hearing,  dismissed 
Brassfield's  bill  and  dissolved  his  injunction  without 
damages  or  coats,  and  decreed  to  Walker  the  relief  which 
he  sought. 

Waiving  the  question  as  to  the  effect  which,  under  the 
circumstances  above  stated,  a  rescission  of  the  entire  con- 
tract should  have  upon  the  judgment  obtained  by  Chris- 
topher Lillard«  and  also  the  question  whether  there  might 
not  have  been  a  partial  rescission,  if  there  were  a  defect 
of  title  as  to  a  part  of  the  land;  we  are  of  opinion  that 
there  was  no  ground  for  a  rescission  to  any  eitent,  and 
Chat  the  decree  is  substantially  correct, 

1.  In  the  first  place  Brassfield,  without  fraud  or  mis-     Arendee  who 
representation,  and  so  far  as  appears,  without  mistake  of  SjJye'yMce*  wid 
fact,  received  from  Saunders  a  deed  of  conveyance  with  beeaietiatonot- 
warranty,  and  was  entitled  also,  to  the  benefit  of  other  in  UMyndiBturb. 
warranties,  under  which  he  obtained  and  still  holds   the  hfi palSffs^iiU 
quiet  possession  of  the  whole  land ;  and  although  as  ^^  **  ^••'^  *^' 
Saunders  had  become  a  non-resident,  the  Court  might,  if  account  of  dor- 
there  were  a  palpable  defect  of  title,  and  a  well  grounded  ftueialmB  wUch 
apprehension  of  loss,  enjoin  the  collection  of  the  pur-  fat©  "Krs"io" si 
chase  money  until  the  danger  was  removed,  or  even  re-  ^^  asaintt  hi* 
scind  the  contract,  it  certainly  would  not  indulge  the  pur- 
chaser in  mere  technical  objections,  affecting  at  most  but 
small  portions  of  the  title,  threatening  no  interruption  of 
bis  possession,  and  of  which  he  should  be  presumed  to 
have  been  aware  before  his  purchase ;  much  less  should 
it  encourage  him  in  searching  out  defects  and  stimulating 
(he  assertion  of  dormant  and  doubtful  claims  with  the 
view  of  defeating  a  fair  and  equal  contract,  the  benefits 
of  which  he  is  enjoying  in  safety.     In  the  present  in- 
stance the  effort  of  the  complainant  to  stir  up  a  litigation 
for  his  land  has  failed,  and  we  think  his  attempt  to  point 
out  any  substantial  defect  of  title,   involving  danger  of 
loss,  has  been  alike  unsuccessful. 
Vol.  VII.  13 


Digitized  by  VjOOQ  IC 


tt  BEN.  MONROE'S  REPORTS. 

BmAmnwM  2.  The  objections  to  the  title  are  two  fold :  First,  on  tb» 
Walkbh,  Ae.  ground  that  as  to  between  36  and  40  acres,  James  Lillard, 
The  ua«  of  a  under  whom  the  title  is  claimed,  had  not  title  himself. 
to  be'^TaUd  bj  And  secondly,  on  the  ground  that  even  if  he  had  title, 
•^n  tmmpM  ^^^^^  ^^^  no  effectual  division  of  the  land  after  his  death* 
2^  *h  if^iSS  *°^  °^  release  of  title  among  his  children  and  their  des- 
ynmd»9\B  bUlfoi  cendants,  by  which  the  vendors  in  this  case  could  effeetn- 
MMiMion    dii-  ^jjy  ^^juygy  ^jj3  i4g  acres,  by  metes  and  bounds,  so  as  U> 

exclude  therefrom  the  title  of  the  other  parties  entitled 
under  James  Lillard.  As  to  the  first  objection,  it  appears 
that  in  1801,  John  Lillard,  the  father  of  James  and  of 
nine  other  children,  of  whom  five  vfrere  femes  covert  and 
the  others  males,  devised  a  part  of  his  home  tract,  ascer- 
tained to  be  116  acres,  to  his  wife  during  life  or  widow- 
hood,  if  she  chose  to  remain  on  it;  but  upon  her  mar- 
riage or  removal,  it  was  to  revert  to  his  estate  and  be  dis- 
posed of  as  thereinafter  directed.  The  subsequent  direc- 
tion is,  that  his  executor  should  sell  the  home  tract.  Af- 
ter his  death  his  widow,  who  was  a  second  wife  and  the 
mother-in-law  of  James  Lillard,  remained  upon  the  land 
devised  to  her  for  two  or  three  years,  James  Lillard  also 
residing  there.  But  in  the  year  1804,  she  moved  from  it 
to  a  place  in  the  neighborhood,  belonging  to  James  Lil- 
lard, and  in  1809  or  1810,  sold^off  her  effects  and  went 
to  another  county  to  reside  with  another  son-inlaw. 
From  1804  until  his  death  in  1837,  James  Lillard  re- 
mained upon  the  116  acres,  using  and  claiming  it  as  bis 
own.  as  his  descendants  and  their  alienees  have  done  un- 
til the  present  time.  The  children  of  John  Lillard,  two 
of  whom  were  his  executors,  all  resided  in  the  State,  and 
all  except  one,  within  twenty  miles  of  the  land.  The 
widow  died  about  twenty  five  years  before -the  cause  was 
heard,  and  more  than  twenty  before  it  was  brought.  It 
was  proved  by  one  of  the  daughters  of  John  Lillard,  that 
she  had  sold  her  interest  to  James,  and  had  understood 
that  the  other  heirs  had  sold  their  interest  to  him.  Other 
witnesses  say  substantially  the  same.  And  during  the 
long  period  since  1804,  there  has  been  an  entire  acqui- 
escence in  the  claim  and  possession  of  James  Lillard, 
except  that  one  of  his  married  sisters,  who  died  about 
twenty  five  years  ago,  is  said  to  have  said,  that  she  got 
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litile  or  Dothiog  for  ber  interest,  and  perbapa  bad  not  con-  Bi^Mnu* 
veyed  it,  and  that  her  children  ought  to  sue  for  it.  They  Walieb>  <iq> 
have  failed,  however,  to  sue,  although  their  father  baa 
been  dead  many  years,  and  although  Brassfield  seems  to 
have  assured  them  that  they  coald  recover.  Now  it  is 
evident,  that  upon  the  removal  of  John  Lillard's  widow 
in  1804,  either  the  executors  or  heirs  had  a  right  to  the 
possession,  and  it  is  scarcely  possible  that  the  gieat  lapse 
of  time  has  not  barred  the  remedy  of  all  who  were  then 
entitled,  even  if  James  Lillard  bad  not  acquired  their 
claims.  But  there  is  a  presumption  amounting  to  a  rea- 
sonable certainty,  and  especially  when  fortified  by  the 
proof,  that  he  did  buy  out  the  other  heirs  of  his  father, 
and  about  the  time  when  he  took  possession.  And  even 
if  these  puichases  were  not  obligatory  upon  all  the /ernes 
at  the  time,  still  the  male  heirs  were  bound,  and  were 
moreover,  subject  not  only  to  the  presumption  arising 
from  lapse  of  time,  but  to  the  running  of  the  statute, 
which  absolutely  bars  the  claim  of  themselves  and  their 
heirs.  From  the  great  lapse  of  time,  the  presumption 
must  also  be  indulged  against  the /ernes  covert  and  their 
heirs,  that  there  was  a  valid  conveyance,  or  that  their 
claim  is  barred,  unless  in  those  cases  in  which  it  is 
shown  that  neither  they  nor  their  heirs  could  have  sued 
until  within  twenty  years.  And  even  in  such  case,  (of 
which,  however  there  is  no  attempt  to  prove  more  than 
one  or  two,  and  these  are  but  imperfectly  made  out,)  it 
might  be  well  questioned  whether,  as  their  light  was  held 
jointly  with  other  heirs  who  are  barred,  their  own  remedy 
would  not  also  be  barred.  But  even  if  there  were  a  valid 
subsisting  claim  to  portions  of  the  116  acres,  outstanding 
in  the  heirs  of  some  of  the  daughters  of  John  Lillard, 
still  as  the  claims  of  the  sons  and  their  heirs  are  not  only 
barred,  but  must  be  presumed  to  have  been  transferred  to 
James  Lillard,  and  as  these  claims,  (as  will  be  hereafter 
shown,)  are  all  concentrated  in  the  grantors,  by  or  under 
whom  the  conveyance  is  made  to  Brassfield,  and  as  the 
claim  of  James  Lillard  to  the  entire  tract  of  116  acres  is 
also  concentrated  in  the  same  hands,  even  the  successful 
assertion  of  claim  by  the  five  married  daughters  of  John 
Lillard  or  their  heirs,  would  not  probably  involve  the  ut^ 
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BBiMFttLft      tftnate  loss  to  Brassfield,  of  any  part  of  the  36  or  40 

Walkbb,  Ac.    acres  now  in  question,  and  which  would  be  more  than 

covered  by  the  interests  of  four  of  John  Lillard's  sons. 

With  regard  to  the  second  objection  which  is  founded 

When  tiieie  had  upon  the  alledged  invalidity  of  the  division  made  between 

huad*^wnongst  ^^®  devisees  or  heirs  of  James  Lillard,  by  County  Coort 

Court^Jomm'i?^  Commissioners,  it  is  sufficient  to  say  that  although  that 

though  not  strict-  division  may  not  have  been,  in  itself,  valid  or  suflBcient 

quiMced  !nf aod  to  secure  the  titles  of  the  parties  interested  as  heirs  or  de- 

••Wed  utla  tiUi  ^isees  of  James  Lillaid,  yet  it  has  been  so  recognized  by 

warranty      and  all  of  these  parties  who  were  capable,  and  by  those  who 

waaiaihaanjoy-   ,     ,        ...  .      ,  .        /.         .  .       ..     *  .t 

meat  of  hit  vuf-  had  a  right  to  act  in  the  premises  for  others  under  disabil- 
eelloVrefuatd^  i^Y*  ^^^^  ^^^  defects  are  no  longer  available.  At  most  thia 
cSfwM  theal-  confirmation  of  the  division  is  defective  as  to  only- two 
l^od  defect  ia  thirds  of  one  eighth  part  of  the  entire  real  estate  of  James 
exteaderoaJyto  Lillard,  being^the  interest  of  four  of  the  six  children  of 
Ihe'Sid  Sm.  ""^  *^i»  daughter,  Mrs.  Willis,  to  whom  lot  No.  4.  not  cover- 
ing any  part  of  the  land  now  in  question,  was  assigned  in 
the  division.  If  the  proceedings  by  which  this  interest  of 
two  thirds  of  one  eighth  was  sold  under  a  decree  as  the 
estate  of  the  infants,  and  purchased  by  Walker  be  invaK 
id,  and  if  the  foar  infants  may  still  assert  an  undivided 
interest  in  the  whole  estate,  to  the  extent  of  two  thirds  of 
one  eighth,  which  is  one  twelfth,  still  as  all  the  other 
claimants,  except  the  wives  of  Saunders,  Walker,  C.  Lil- 
lard and  Wm.  Hamilton,  whose  wives  were  daughters  of 
James' Lillard,  have  conveyed  their  interests  to  these  four 
persons  recognizing  the  division,  and  as  the  titles  of  these 
four  persons  and  their  wives  have,  by  regular  eonveyan- 
ces,  been  concentrated  in  Brassfield,  to  the  extent  of  the 
148  acres  purchased  by  him  from  Saunders,  and  as  the 
148  acres  do  not  comprise  one  half  of  the  entire  landed 
estate  of  James  Lillard  which  was  divided,  there  is  no 
danger  that  the  one  twelfth  which  the  four  Willises  might 
claim,  win*  ever  be  thrown  upon  the  148  acres;  nor  is  it 
shown  that  there  is  any  probability  of  any  claim  ever  be- 
ing asserted  by  them  even  if  they  are  not  barred  by  the 
proceedings  referred  to.  The  bare  possibility  that  Brass- 
field  may  be  put  to  some  trouble  in  maintaining  his  title 
under  the  deed,  of  which  there  is  no  probability,  furnishes 
no  ground  for  a  rescission,  and  especially  under  the  cir- 
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eomstances  of  the  purchase  as  above  referreJ  to«  Bat  as 
thedeeds  by  which  the  title  has  been  thus  fortified,  have 
some  of  them  at  least,  been  made  since  the  filing  of  the 
bill,  and  as  C.  Lillard,  whose  judgment  was  enjoined, 
was  involved  in  the  question  of  title,  we  cannot  say  that 
either  damages  or  costs  should  have  been  awarded  to  him 
upon  the  dissolution  of  the  injunction. 

Wherefore,  the  decree  is  affirmed, 

Harlan  ^  Craddock  for  plaintiff. 
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Blackburn  vs  Davidson. 

Errob   to  the   Fhanklin    Circuit. 
Equitable  interest  and  choses  in  action. 
Csxir  JuBTicB  BwivG  delivered  the  opinion  of  the  Court 

Upon  a  jadgment  and  return  of  no  property,  againstThos. 
P.Hart,  Davidson  filed  his  bill  on  the  17th  of  March,  1842, 
charging  that  numerous  persons  were  indebted  to  said 
Hart,  by  note,  account  or  otherwise,  and  among  others, 
the  plaintiff  in  error,  Blackburn,  and  praying  that  they 
should  answer  and  show  how  much  they  respectively  and 
severally  owed  to  the  said  Hart,  by  note,  account,  or  in 
any  other  manner,  and  en]X)ining  them  from  paying  to  the 
said  Hart,  the  money  they  severally  owed  him,  and  the 
said  Hart  from  receiving  the  money  owin^  to  him  by  the 
said  persons,  or  assigning  away  any  demand  held  by  him 
against  them,  until,  &c.  An  injunction  issued  according 
to  the  prayer  of  the  bill,  and  was  served  on  Blackburn 
on  the  9th  March,  1842,  who  answered  at  the  next  May 
term,  that  be  was  not  indebted  to  the  said  Hart  one  cent 
in  money,  but  stated  that  in  the  latter  part  of  February, 
1842,  he  purchased  of  the  said  Hart  nine  milch  cows,  for 
which  be  agreed  to  pay  said  Hart  S150,  to  be  paid  in 
milk  onl  J,  at  not  less  than  eight  gallons  per  day,  and  as 
much  more  as  the  said  Hart  wanted,  at  ten  cents  per  gal- 
lon, until  the  whole  of  the  price  was  paid  ;  and  he  relies 
on  his  contract,  and  does  not  believe  that  he  can  be  com- 


Chancert. 
Case  27. 

October  fi. 
Cam  itetedb' 
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Blagkbvbh     pelled  to  pay  in  a  different  manner  from  bis  contract. 
Davidsoh.      Upon  the  filing  of  this  answer,  no  other  step  was  taken 
by  the  complainant,  except  to  renew  the  suit  against 
Hart's  heirs,  until  the  April  term,  1845,  when  the  Chan- 
cellor having  disposed  of  the  case  as  to  the  other  defend- 
ants, appointed  a  Commissioner  to  ascertain  if  he  could 
find  a  purchaser  of  the  milk,  to  be  delivered  at  the  rate 
of  eight  gallons  per  day,  at  the  late  residence  of  said 
Hart.     And  the   Commissioner  reporting   immediately 
that  he  had  found  a  purchaser,  the  Chancelloi  made  an 
order  upon  Blackburn  to  deliver  the  milk  or  pay  the 
money,  allowing  him  till  the  next  term  to  make  his  elec- 
tion.    At  the  next  term  Blackburn  failing  to  attend,  or  to 
make  any  election,  a  decree  was  rendered  against  him 
for  the  money,  from  which  he  has  appealed  to  this  Court. 
The  presumption  is,  that  the  delivery  of  the  milk  com- 
Thd  debtor  of  a  menced  with  the  purchase  or  the  milch  cows,  which  was 
whom  a  b^n°ii  ^"  February,  before  the  bill  was  filed,  as  that  was  the 
filadby  a  ctedi-  time  of  the  contract,  and  there  being  no  other  day  stated 

tor  to  baye  tht    ^      ^,  ^     r    *i_      j   i-  •*  /l 

banafit  of  a  de-  foi  the  Commencement  of  the  delivery,  it  must  be  pre- 
?c*Uei'''''H"n!!t  sumed  that  the  day  of  the  contract  was  the  day.  Black- 
TM^'ired^to^Vio*  ^^^^  looking  to  the  means  which  he  then  and  would  pos- 
lata  his  contract,  sess  for  the  ensuing  period  of  time  sufficient  to  enable 
to  b«  ^ei^yertd"  him  to  pay  the  milk,  might  well  make  the  contract.  But 
•f^S'appofnTed  ^^  fcquire  him  to  deliver  the  milk  at  any  other  subse- 
Sr*ema  iUiI  V^^^^  period,  would  be  to  impose  an  obligation  on  bim 
go  oB  to  pay,  if  variant  from  the  terms  of  his  contract,  and  with  which  he 
oflu'feUiog'^so  might  be  wholly  unable  to  comply,  and  necessarily  ex- 
}Mt\un^to*p^  pos®  ^^^  ^  ^^^  payment  of  money,  which  he  never  on- 
moncyinitaad  of  dertook  to  pay.    Had  he  kept  the  milk  on  hand,  as  he 

property.    II  ho        ,   ,       ,     . '^  '',     .  '^  ,  .   ,  - 

baa  failed  to  pay  might  do  m  relation  to  money  or  many  other  aiticles  of 
SSrio^bia^cott'  property,  which  he  might  be  injoined  from  paying,  it 
d?rVd  hlmiieinu  ^^"'^  have  spoiled,  and  been  of  no  value  to  either  credi- 
able  for  the  vai-  tor  or  debtor.    What  then  could  he  do^  but  to  continue 
nay  be  directed  delivering  the  milk  until  a  leceiver  should  be  appointed, 
netoVe'^compt  on  the  motion  of  Davidson,  the  creditor,  and  a  lule  serv- 
ed on  Blackburn  to  deliver  the  milk  to  him,  that  he  might 
make  sale  of  it  as  it  was  delivered,  the  proceeds  to  be 
applied,  on  the  hearing  of  the  cause,  as  the  Court  might 
direct.    Such  an  order  would  have  enabled  Blackburn  to 
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comply  with  the  terms  of  his  contract,  and  have  afforded      Blackotew 

to  the  creditor  the  fruits  of  the  same.    It  never  could  have       Dat»8ow> 

been  contemplated  by  the  statute  authorizing  choses  in 

action  to  be  injoined,  that  a  debtor  of  the  debtor  should 

be  forced  to  make  a  breach  of  his  contract,  by  retaining 

in  his  bands  property  owing,  when  such  retainer  would 

render  the  thing  retained  valueless  to  creditor  and  debtor, 

nor  to  enable  the  Court  to  impose  new  terms  of  contract 

upon  the  debtor,  with  which  he  might  be  wholly  unable 

to  comply,  and  thereby  be  compelled  to  pay  the  money. 

Bat  the  more  especially  in  this  case  should  the  receiver 
have  been  appointed  at  the  instance  of  Davidson,  upon 
the  coming  in  of  Blackburn*s  answer.  He  was  not  in- 
joined  from  paying  the  milk,  but  only  from  paying  monr 
cy  to  Hart.  He  promptly  answered  that  he  owed  no 
money,  and  set  forth  the  nature  of  his  contract.  Upon 
the  coming  in  of  his  answer,  if  Davidson  desired  to  have 
the  proceeds  of  the  milk,  he  should  have  procured  some 
person  to  be  appointed  to  receive  it  as  intimated.  His 
failing  to  do  so,  or  to  injoin  its  payment  to  Hart,  left 
Blackburn  no  alternative  but  to  pay  the  milk  to  Hart,  to 
retain  it  on  hand  or  to  be  guilty  of  a  breach  of  his  con- 
tract, and  expose  himself  to  a  liability  to  pay  cash  in. 
stead  of  milk,  which  he  could  not  be  bound  to  do. 

But  as  his  contract  was  a  continuing  one,  and  the 
greater  part  of  the  milk  was  to  be  paid  after  the  answer 
was  filed,  and  the  milk  may  not  have  been  paid,  and  if 
not  paid  he  became  liable  to  Hart  for  the  money,  and  his 
liability  to  Hart  might  be  subjected  to  the  payment  of  the 
complainant's  demand,  upon  the  hearing,  or  he  might  be 
made  to  pay  to  the  complainant  the  amount  receivable 
by  Hart  in  consequence  of  its  breach,  a  Commissioner 
should  be  appointed  upon  the  return  of  the  cause,  to  in- 
quire into  and  ascertain  the  fact  whether  payment  in  milk 
has  or  has  not  been  made,  and  if  not  made,  the  value 
thereof,  or  the  value  of  so  much  thereof  as  shall  not  have 
been  paid,  should  be  decreed  to  the  complainant.  But  if 
the  milk  has  been  paid  to  Hart,  then  the  bill  as  to  Black- 
bam,  should  be  dismissed. 

The  decree  is  reversed,  and  cause  remanded,  that  an 
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Champuv      inquiry  may  be  directed  as  to  the  payment,  and  further 
FosTtK  4l  Cuk-  proceedings  had  as  indicated  in  this  opinion. 

''''^''^'''  Morehead  ^  Reed  for  plainliflf;  Harlan  (f-  Craddock 

and  L.  Hard  for  defendant. 


Ghancbry,       Champlin  vs  Foster  &  Cunningham. 

Error  to  the  Montgomery   Circuit. 
Case  28.  Mortgages.    Liens.    Practice  in  chancery. 

OcUlbtT  2.        JaDOB  Masshlli.  delivered  tke  opinion  af  the  Court. 

The  proceedings  in  this  case  have  been  exceedingly  ir- 
Where  biuii  fii-  regular,  both  as  to  the  orders  and  decrees  made  in  Court, 
ed  10  foreclose  a  j^^j  gg  jq  ^^e  manner  in  which  they  were  executed  out  of 

moitgage     upon  ^ 

reaipioperty  in-  Court.     But  for  many  of  these  irregularities  and  their  con* 

cumbered  bv pri-  .i  •  *  i        ^  ^i^- 

or  liens,  it  is  sequences,  there  is  now  no  cure,  at  least  none  upon  this 

Sl'&'S.To'fd!  «Ht  of  error. 

ing  ench   liens      The  mortgagor  was  doubtless  prejudiced  by  the  omis- 

parties,  or  if  pn-      .  ,,,i,  p.... 

orsnits  are  pend-  sion  to  make  the  holders  of  the  prior  liens  upon  portions 
plior^iiens.^'^to  of  the  mortgaged  premises  parties  to  this  suit,  or  to  con- 
wfi°ilfd*lvli?a  ^olidate  the  three  suits  for  the  enforcement  of  the  liens, 
eacrifice  of  the  if  it  could  be  dono,  or  by  the  failure  to  await  the  sale 
tipipng^aaies^of  under  the  piior  partial  liens,  before  selling  under  the 
«maii  parts.         mortgage.      In  consequence  of  these  omissions,   there 
seem  to  have  been  five  separate  sales  of  different  parcels 
of  the  same  tract  of  land,  and  three  of  them  under  the 
mortgage,  first,  of  the  land  not  covered  by  the  prior  liens» 
and  then  of  two  very  small  parcels  left  after  the  sales 
under  the  prior  liens.    The  result  seems  to  have  been,  a 
vaorifice  to  some  extent,  in  the  sale,  and  this  might  have 
been  expected.    But  the  validity  of  the  sales  was  not 
questioned  in  the  Circuit  Court,  and  the  purchasers  are 
not  before  this  Court.     There  is  no  question,  therefore,  as 
to  the  sales,  nor  do  we  know  that  they  could  have  been 
successfully  attacked  at  any  time.    The  error  assigned  for 
not  making  the  prior  encumbrancers  parties,  is  unavail- 
ing, because  their  incumbrances  have  been  satisfied  by 
sales,  and  the  whole  subject,  in  which  there  was  any  com- 
mon or  conflicting  interest  having  been  disposed  of,  they 
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htfe  no  interest  in  any  matter  which  can  now  be  litigatefl      c«*jim» 
between  these  parties.    The  propriety  of  the  decree  of  Foiriji  «i  6011- 
sale  under  the  mortgage,  or  of  the  disposition  made  of      "**•**■•• 


the  proceeds,  is  a  matter  between  the  mortgagor  and 
mortgagees,  unless  the  purchasers  could  be  involved  in 
the  question  as  to  the  propriety  of  the  decree  of  sale. 

But  whether  the  sales,  or  any  of  them,  can  be  set  aside  ^°**^32g^i^ 
or  not,  the  mortgagor  has  a  deep  interest  in  the  applica-  mtctrtaimneotoi 
tion  of  the  proceeds,  and  also  in  the  ascertainment  of  mort«a|e,^'^anI 
the  debU  paid  by  the  sale  of  his  property  and  of  those  which  J^^dSSS  fo  *thV 
remain  unpaid.  It  was  the  duty  of  the  Circuit  Court  to  *^  ®^  S^'S^ 
ascertain  by  its  decree,  how  much  money  was  demanda-  Say  of  Dayment 
ble  from  the  mortgagor  as  due  under  the  mortgage,  to  U)^  him,  ^^and 
give  day  of  payment  for  the  whole  sum,  and  on  failure  to  ^"Jd'aSaid  bt 
pay,  to  diiect  a  sale  of  the  mortgaged  premises  or  so  Meeriained;  and 

'^     \  i.,i.  ./••    ^lieii   a  Bale  la 

much  as  was  necessary  for  the  payment  of  a  specified  oTdeied.Uieiii]fr 
sum,  not  greater  than  that  named  in  the  decree  nisi,  and  car  tailed  "and 
by  further  decrees  to  show  what  sum  had  been  raised  and  Jjjj^^*  i"*rt£* 
what  land  had  been  sold,  and  there  being  more  than  one  and  the  sarpina^ 
debt  to  be  satisfied  and  more  than  one  claimant  under  the  should  be  pud 
mortgage,  to  diiect  the  appropriation  of  the  proceeds  of  owtoUiemori- 
sale  among  the  several  debts  and  claimants. 

In  this  case  the  bill  sets  up  claims  as  secured  by  the 
mortgage,  amounting  to  nearly  $10,000.    The  claim  is 
for  indemnity  as  sureties  of  the  mortgagor,  in  debts,  the 
largest  of  which  was  not  due  when  the  bill  was  filed,  and 
but  few  had  been  paid  by  the  complainants.    The  answ^ 
questions  the  right  of  indemnity  upon  a  bill  of  exchange 
for  $2,600,  and  calls  upon  the  complainants  to  show  what 
debts  tbey  had  paid.    This  call  was  immediately  answer- 
ed, and  a  decree  nisi  entered  at  the  same  term,  giving 
day  of  payment  for  certain  sums  which,  upon  the  plead- 
ingSf  appeared  to  be  undisputed,  amounting,  altogether, 
as  the  decree  is  copied  in  the  record,  to  less  than  S2,000, 
and  which,  even  if  there  be  an  omission  of  one  item  in 
the    transcript,  could  not  have  exceeded  $3,000.    In 
order  to  obtain  the  decree  at  that  term,  the  complainants 
discontinued,  (without  prejudice,)  their  claim  on  account 
of  the  bill  for  $2,500,  one  of  the  debts  due  before  the 
bill  was  filed,  and  the  defendant  was  given  until  the  finit 
day  of  the  next  March  term  of  the  Clark  Circuit  Court  to 
Vol.  VIL  14 
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pity  the  sam9  mentioDed  in  the  decree,  with  an  rntimtf' 
Wtmnlk  Goir-  tion  that  oil'  failure,  the  mortgaged  premises  should  be 


€suni.i>ir 

V9 
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sold. 

Shortly  after  the  rendition  of  this  decree,  the  defend- 
ant  obtained  a  change  of  venue  to  the  Montgomery  Cif- 
cuit  Court;  and  at  the  March  term  of  that  Court,  and  be- 
fbre  the^  first  day  of  the  Clark  Circuit  Court,  a  decree  was 
rendered  for.  the  sale  of  the  mortgaged  premises,  not  for 
the  sums  mentioned  in  the  decree  nisi,  to  which  no  re- 
ference is  made,  but  to  satisfy  the  debts  in  the  bill  and 
answer  set  forth.  The  whole  mortgaged  premises  are 
directed  to  be  sold  without  any  refetence  to  the  admitted 
prior  liens,  or  to  the^  amount-  of  the  debt.  The  bonds 
for  the  price  are  directed  to  be  taken  payable  directly  to 
Ihe'.complainants,  and  the  commissioner  is  directed  to 
convey  the  land  and  deliver  the  possession  ta  the  purcha- 
ser, upon  the  execution  of  proper  bonds  for  the  purchase 
money.  At  a  special  term,  in  July,  1843,  the  commia- 
sioner  reported  a  sale*  of  the  "said  land,'*  and  the  pur- 
chase of  108  acres  and  14  poles  at  the  price  of  $4,0d4  30; 
without  intimating  that  the  whole  tract  was  not  sold. 
But  at  the  September  term,  1843^  a  further  decree  wa« 
jendered,  which,  after  referring,  for  the  first  time,  to  the 
suits  of  the  prior  incumbrancers,  not  introduced  into  this 
record,  recites  that  aftef  satisfying  their  decrees,  a  small 
portion  of  each  of  the  parcels,  (covered  by  their  liens,) 
remained  unsold,  and  decrees  a  sale  thereof,  in  the  same 
manner  as  before,  without  any  reference  to  the  amount 
due  on*  the  mortgage,  or  to  the  amount  of  debts  satisfied 
by  the  former  sale.  At  the  same  term,  the  commission- 
er's deed  under  the  first  sale,  was  acknowledged  in  Coort 
and  ordered  to  be  certiOed.  And  at  the  succeeding  March 
term,  1844,  the  report  of  sales  under  the  last  decree, 
amounting  to  $140,  was  made  and  confirmed,  and  a  final 
decree  was  rendered  reciting  merely  that  the  proceeds  of 
>he  sales  of  the  mortgaged  premises  fall  short  of  satisfy- 
ing the  debts  and  liabilities  enumerated  in  the  mortgage, 
and  decreeing  the  costs  against  the  defendant. 

Besides  the  two  reports  showing  the  amount  of  sale9, 
there  is  a  previous  report  showing  the  amount  of  rents 
received  from  the  mortgaged  premises  under  an  order  ap- 
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pointing  a  receiver  at  the  earliest  stage  or  the  ^nit.    .fint      Oumplui 
except  ihe  first  interlocutory  decree,  which  seems  tohafe  Fotm  «i.€u»- 
been  disregarded,  there  is  no  deciee  or  order  of  theCoart.       "iw^H^M- 
and  therefore,  nothing  upon  its  permanent  records,  stating 
ibe  sums  raised  from  the  mortgaged  premises,  -nor  the 
application  thereof,  nothing  to  show  the  amount  due  on 
the  mortgage,  and  no  decree  giving  day  of  .payment.    But 
the  commissioner  was  referred  to  the  t>iU  and  onswer  te 
ascertain  a  contested  and  uncertain  demand,  and  was  at 
liberty  to  sell  the  whole  of  the  land  for  a  inuch  larger 
sum  than  was  due,  taking  the  bonds  payable  to  the  mort- 
gagees. 

Some  of  the  errors  manifest  in  these  proceedings,  and 
among  them  that  of  prematurely  decreeing  a  sale  of  the 
land,  are,  as  already  said,  now  incurable,  and  it  would 
be  useless  to  enquire  into  the  question  whether  the  rendi* 
Ijon  of  the  decree  ought  not  to  have  been  postponed 
on  Cbamplin's  motion  to  £Ie  an  additional  answer  and 
cross  bill,  and  to  continue  the  cause.    Had  the  decree  of 
sale  been  proper  without  the  offer  to  file  the  cross  bill, 
the  decree  might  have  been   made  notwithstanding  the 
filing  of  the  cross  bill;  and  as  that   bill  sets  up  claims 
against  Foster  and  not  against  Cunningham,  it  should 
hhwe  been  allowed  to  be  filed  on  the  sole  condition  that 
the  litigation  arising  on  it  with  Foster  and  others,  not 
before  parties  in  the  suit,  should  not  obstruct  the  distri- 
bution of  the  proceeds  of  sale  so  far  as  Cunningham  had 
a  right  to  be  indemnified  under, the  mortgage;  and  the 
Court  should  have  retained  its  power  over  the  proceeds  of 
sale  instead  of  directing  them  at  once  to  the  hands  of 
the  complainants.    As  the  case  stands,  we  -do  not  per- 
ceive that  any  advantage  will  accrue  to  Champlin  by  di* 
recting  that  upon  the  return  of  the  cause  to  the  Circuit 
Court,  be  should  be  permitted  to  file  his  cross  bill,  since 
the  fund  arising  from  the  aale  is  not  in  the  power  of  tb« 
Court,  and  the  demand  set  up  against  Fosterin  thecroM 
bill,  may  be  as  effectually  asserted,  and  perhaps  with  less 
confusion  in  a  separate  suit.    It  will,  however,  be  left  to 
ibe  discretion  of  the  Circuit  Court  to  allow  these  matters 
%o  be  brought  in  by  cross  bill  or  otherwise,  in  the  future 
progress  of  the  case.    But  it  is  essential  that  the  recoMl 
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la  this  suit  should  show  what  portions  of  the  mortgage 
elaims  were  dae  and  satisfied  by  the  rents  and  sales  of 
ths  mortgaged  premises,  and  what  portions  still  remain 
unpaid;  and  if  by  the  rents  and  sales  or  otherwise,  the 
mortgagees  were  indemnified  for  their  payments  or  liabil- 
ities, as  secured  by  the  mortgage,  this  should  be  ascer- 
tainedt  and  if  the  sales  and  rents,  added  to  other  means 
which  have  come  to  their  hands,  or  to  the  bands  of  either 
of  them,  were  more  than  sufficient  to  satisfy  the  just 
daims  of  the  party  receiving  them  against  Champlin  ea 
secured  by  the  mortgage,  such  party  should  be  decreed  to 
pay  over  to  Champlin  the  surplus  remaining  after  satisfy- 
ing the  indemnity  secured  by  the  mortgage.  And  such 
proceedings  should  be  had  by  commissioner  or  by  addi* 
tional  pleadings,  or  both,  as  may  be  necessary  for  the  as- 
certainment  of  the  matters  referred  to. 

Wherefore,  the  decree  is  reversed,  and  the  cause  re- 
toandedfor  further  proceedings,  and  decree  in  conformity 
with  this  opinion. 

Pekrs,  HatUrigg  and  Goodloe  for  plaintiff. 


Covenant. 


Case  29. 

OciobetZ. 
Cam  stated. 


Banfield  vs  Bruton. 

Erbob  to  thb  Montgomery  Circuit, 
Warranty.     Covenants, 
JvDds  Bbbok  delivered  the  opinion  of  the  Court 

This  was  an  action  of  covenant  upon  the  following  obIi« 
gatiod: 

"I  have  this  day  sold  to  T.  Banfield  my  negro  boy 
Janies,  aged  about  twenty  two  years,  which  I  warrant  to 
be  a  slave  for  life,  also  sound  and  healthy,  this  18tb  Feb- 
ruary, 1842.  Jambs  Broton/* 

The  plaintiff  assigned  as  a  breach  of  diis  covenant,  that 
the  slave  was  not  at  the  time  of  the  sale  about  twenty 
two  years  of  age,  but  much  older,  to-wit :  of  the  age  of 
about  twenty  six  years.  A  demurrer  to  the  declaration 
is  to  this  assignment,  was  sustained,  and  whether  cor« 
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rtctly  or  nol,  is  the  first  question  presented  for  considera-     Hoopk,  &c. 

ilOQ.  fiooss'  Adk's. 

The  rule  is  well  settled,  that  to  constitute  a  warranty,  To  constitute  a 
it  is  not  necessary  that  the  word  warrant  should  be  used,  wntV!'?i  u'wt 
Any  words  of  an  import  equivalent  to  it,  and  showing  {^^e^word  tSar- 
an  intention  of  the  parlies  that  there  should  be  a  warran-  rant  should  be 

.  ^       i»   •      X  used;  any  word 

ty,  are  sufficient.  or  word/  of  e- 

Bot  from  the  phraseolof  y  of  the  obligation  in  this  case,  JSlwing^  ia^?n! 

we  can  hardly  infer  that  it  was  the  intention  of  the  parties  tention  to  war- 

.     .    .  .       «■  1  .  m.         .  rant,  Will  beau  f- 

tfaat  the  warranty  should  extend  to  ihe  age.    The  clause  ficient. 

in  that  respect  is  rather  descriptive  of  the  slave,  and  at  'oi^toV'^B  m^ 

most  can  be  regarded  as  a  representation.  negro  boy  j.  aged 

We  are  of  opinion,  therefore,  the  demurrer  was  prop-  thich  i  warr^'nt 

eriy  sustainea.  1,^^  .,  aic.,iaDot 

The  motion  for  a  new  trial,  we  think,  was  also  proper-  a  warranty  as  to 

,    ,  '^     "^        the   age  of  the 

iy  overruled.  boy  x,   but  at 

upon  the  ground  that  the  verdict  was  against  the  weight  Si?ption  V?  ^ 
of  the  evidence,  this  Court,  as  has  been  repeatedly  deci-  'f»cn'«tio«i, 

J   J        -11       *  •    »  1*1.  J  -^     .  To  authorize  the 

ded,  will  not  interpose,  unless  the  preponderance  against  Courttoaetaaide 
the  finding  is  palpable  and  flagrant,  and  which  we  think  Jram  a^ncw  tria*i 
is  not  the  case  here.  ?Zl/?il  J^'ojnd 

•^Y  i.        .    .         .  «<   .  .A  ^^^  *^'  Terdict 

Nor  are  we  of  opinion  that  sufficient  ground  for  a  new  w  ^againat  the 
trial  was  made  out  by  the  affidavits.  idence,°it  should 

Wherefore,  the  judgment  is  affirmed.  ram"  w.^^  ^^ 

Pdtrs  and  French  for  plaintiff;  Apperson  for  defendant. 


Roope,  &c.  vs  Rodes'  Adm'r.  Moxiow. 

Ehrok  to  thb  Edmonson  Coitntt  Court. 

Adtninisiraiion.     Counter  security.  Case  30. 

Judos  Marsball  delivered  the  opinion  of  the  Court.  October  6. 

Upon  a  rule  obtained  against  the  administrator  of  Caaeauied. 
Rodes,  to  show  cause  why  he  should  not  give  counter  se- 
curity to  his  sureties,  upon  whose  application  the  rule 
was  made,  the  administrator  declared  that  he  was  neith- 
er able  nor  willing  to  give  bond  and  counter  security  as 
required.  Whereupon,  the  Court  ordered  that  the  admin- 
iatrafar  be  removed  from  office  as  such,  on  condition  that 

Digitized  by  VjOOQ  IC 


110  BEN.  MONROE'S  REPORTS. 

BoopB,  &0.      the  surelies  making  the  application,  or  either  oftbeiBi 
Bodes'  Aom'b.    would  take  upon  themselves  or  himselT,  the  administra- 
tion  of  the  estate  according  to  law.    The  sureties  object- 
ed to  the  condition  annexed  to  the  removal  by  this  order, 
and  have  brought  the  case  to  this  Court.    The  order  is  in 
effect  nothing   more  than  an  offer  of  the  administration 
to  the  complaining  sureties,  and  a  refusal  to  relieve  them 
from  their  existing  responsibility  in  any  other  manner. 
And  this  mode  of  relief  being  based  upon  the  inability 
of  the  administrator  to  furnish  other  security  for  their  in- 
demnification, the  question  is,  whether  the  Court  waa 
bound  to  give,  or  the  sureties  entitled  to  have  any  other 
relief. 
The  35th  section  of  the  act  of  1797,  (1  SicU.  Laws, 
ThesnTeticBoi  664,)  provides,  that  on  the  petition  of  securities  conceiv- 
quir«^"'coanier  '"8  themselves  in  danger,  &c.  the   Court  shall  summon 
•ecmrity,  he  an.  the  executor  or  administrator,  '*and  make  such  order  or 

•wennf  that  be  i.  i  i 

vfM  unable  and  decree  thereupon,  to  relieve  and  secure  the  petitioners 

itr'^Uie^  CouM  by  counter  security  or  otherwise,  as  to  them  shall  s^eem 

SSi^^he  be'^r"  j^stand  equitable."     If  it  had  been  shown  that  the  ad- 

cioTed  from  of-  ministrator  was  in  fact  able  to  give  counter  security,  or 

that  the  aureiies  that  theie  was  even  ground  to  believe  that  he  was  able, 

"o'nVS?  eUheTof  ^here  might  have  been  a  peremptory  rule  lequiring  it, 

t5k™!i  oQihwi*!  which  might  have  been  prosecuted  by  attachment  oroth- 

seiyes  the  admin-  erwiso,  until  performance  was  either  coerced  or  found  to 

4ttateTocording  be  impracticable,     fiut  if  the  Court  was  satisfied  in  tbo 

ihat*There  ^vis  ^^^'  instance  that  he  was  really  unable  to  comply  with 

tio  error  in  the  the  requisition,  it  was  not  bound,  and  especially  when 

order  of  the  Cty,  ^.  •     •      ..  ....,#:.. 

Court  to  the  pre.  no  motion  was  made  by  the  parties  interested,  to  msti- 
iurettes^'  for  ^"*®  measures  of  coercion  which  promised  to  be  of  no 
bJicTeiaed*^"^*^  ^^°""  ^^  ^^^  absence  of  all  proof  contradicting  the  as- 
seition  of  the  administrator,  and  of  any  motion  for  coer- 
cive proceedings  against  him,  we  assume  that  the  Court 
was  satisfied  that  he  was  unable  to  give  other  security^ 
and  that  he  was  in  fact  unable.  At  any  rate,  aa  the  case 
stands,  the  sureties  have  no  right  to  complain  that  no 
steps  were  taken,  upon  the  basis  that  the  Administrator 
was  able  to  give  counter  security,  and  especially  as  there 
was  no  proof  that  he  was  actually  squandering  the  estate. 
What  then  was  to  be  done?  The  Court  certainly  was 
not  bound,  and  as  we  think,  not  authorized,  for  the  sake 
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of  relieving  ihe  sureties,  who  had  voluntarily  become  res-  Ro^'k*  *c. 
ponsible  for  the  due  administration  of  the  estate,  either  Hodks*  adm'e. 
to  release  them  without  providing  others,  whereby  the  es- 
tate would  be  lert  without  security,  in  the  bands  of  an 
insolvent  administrator,  nor  to  remove  the  administra- 
tor without  committing  the  estate  to  some  one  else, 
whereby  it  would  be  left  entirely  unprotected.  They 
could  not  abandon  the  care  of  the  estate,  and  were  bound 
to  see  that  it  had  that  protection  which  the  law  intends 
to  provide.  They  had  a  right  to  appoint  a  new  admin- 
istrator or  a  curator,  to  take  charge  of  the  estate,  upon 
giving  bond,  &c.  But  no  body  applied  for  such  an  ap- 
pointment, and  it  does  not  appear  that  any  one  was  wil- 
ling to  take  it.  As  there  was  already  an  administrator 
who  bad  given  bond  with  approved  security,  the  case  was 
not  such,  as  under  the  57th  section  of  the  act,  (1  Si.  Laws. 
670,)  authorized  the  Court  to  commit  the  estate  to  the 
Sheriff  in  his  oflScial  character  and  under  the  responsi- 
bilities of  bis  official  bond.  There  was  no  more  light  to 
impose  the  burthen  of  administration  and  of  executing  a 
new  bond  upon  him  than  on  any  one  else.  And  there  was 
JGSt  as  much  right  to  impose  it  upon  the  original  sureties 
as  on  any  other  person.  They  did  not  propose  any  other 
person,  nor  intimate  that  any  other  was  willing  to  assume 
the  burthen.  And  it  is  obvious  that  their  assumption  of 
the  administration  themselves,  would  have  relieved  them, 
as  far  as  they  could  be  relieved  by  the  appointment  of 
any  other,  against  their  responsibility  for  the  first  ad- 
ministrator. 

The  statute  says  the  Court  shall  relieve  and  secure  them 
by  counter  security  or  otherwise,  as  to  them  shall  seem 
just  and  equitable.  This  is  a  broad  discretion.  And  as 
the  complaining  sureties  were  instrumental  in  having  the 
estate  placed  in  charge  of  the  administrator  from  whose  i 

mismanagement  they  now  apprehend  danger,  and  as  in 
case  of  bis  inability  to  make  them  safe  by  bond  with 
new  security,  their  own  custody  of  the  estate  is  as  sure 
an  indemnity  against  his  future  misconduct  or  misman- 
agement, as  they  can  have  ;  and  as  there  is  an  apparent 
propriety  in  imposing  this  burthen  on  them  rather  than 
on  any  other  who  is  unwilling  to  assume  it,  we  cannot 
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TlBBB 

vs 

TlBBS'  EX*R. 


say  that  the  course  pursued  by  the  Court  ia  making  their 
acceptance  of  the  burthen  the  condition  of  removing  the 
adminstrator,  and  the  mode  of  relieving  them  was  either 
unjust,  inequitable  or  inappropriate.  And  we  are  satisfi- 
ed that  there  has  been  no  such  abuse  of  the  discretion 
given  to  the  County  Court  in  fixing  the  mode  and  measure 
of  relief,  as  requires  or  would  justify  the  inteiposition  of 
this  Court. 

It  is  to  be  observed,  that  the  refusal  of  the  County 
Court  to  grant  any  other  relief  to  the  sureties  beyond  the 
ofier  of  the  adminstration  to  themselves,  and  the  refusal 
of  this  Court  to  direct  further  relief  upon  the  case  as  pre- 
sented, will  not  preclude  the  sureties  from  any  future  ap- 
plication for  relief  under  the  statute,  nor  is  the  County 
Court  precluded  from  granting,  on  any  future  application, 
such  relief  as  under  the  statute,  is  within  their  discre- 
tion. If  the  administrator  is  or  shall  be  able  to  give 
counter  security,  it  may  still  be  required,  or  the  admin- 
istration may  still  be  disposed  of  according  to  the  power 
and  discretion  of  the  Court  under  the  law. 

We  only  decide  that  as  the  case  is  now  presented,  there 
is  no  ground  for  reversing  4ie  order  of  the  County  Court, 
which  is,  therefore,  affirmed. 

Harlan  fy  Craddock  for  plaintiff. 


Chancery. 
Case  31. 

October  7. 


A  widow  renotiD- 
ciDg  the  provis- 
ioRs  of  ber  hus- 
band's will,  is 
entitled,  under 
24th  seo.  of  the 
statute  of  1797, 
to  oae  third  of 
the  sltres  of 
which  the  hus- 
band died  poa- 


Tibbs  vs  Tibbs'  Executor, 

Error  to  the  Harrison  County  Court. 
Wills.    Dower.    Slaves,    Partition  of  eslalcs. 
Jni^Gx  MxBSHALL  delivered  the  opinion  of  the  Couxt 

The  only  question  in  this  case  is*  whether  a  widow  who 
has  renounced  the  provision  made  for  her  by  her  husband's 
will,  is  entitled,  in  a  case  where  the  husband  has  left  no 
children,  to  one  half  of  his  slaves  or  only  to  one  third. 

The  24th  section  of  the  statute  of  1797,  concerning 
wills,  &c..  (2  Slat.  Laws,  1544-5,)  provides  expressly 
for  the  case  of  a  widow  renouncing  the  provision  made 
for  her  by  the  will,  and  declares  that  in  such  caae  she 
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qIibII  be  eutitled  to  one  third  of  the  slaves  wbereor  I^er         ^^^^^ 
Irasband  died  possessed,  which  she  shall  hold  during  her     Tubb'  Ex*r. 
life,  and  at  her  death,  they  and  tlieir  increase  shall  go  to  sessed  for  lift, 
sach  person  to  whom  they  would  have  passed  and  gone  Jh©  p°  wonaf  eS- 
if  such  declaration  had  not  been  made;  and  she  shall,  {5ou.h^thijJ^^i 
moreover,  be  entitled  to  such  share  of  his  other  personal  nochiidrea. 
estate  as  if  he  had  died  iatestate,  to  hold  to  her  as  abso- 
lute property.    The  28th  section  of  the  same  act.  (1  Stat. 
Laws,  660,)  providing  for  the  case  of  a  person  dying  in- 
testate as  to  his  goods  and  chattels,  or  any  part  thereof, 
enacts   that  after  the  funeral  debts   and  just  expenses 
paid,  if  there  be  no  child,  one  moiety,  or  if  there  be  a 
tfhild  or  tshildren.  otie  third  of  the  surplirs  shall  go  to  the 
wife,  (but  she  shall  have  no  more  than  the  use' for  life  of 
such  slaves  as  shall  be  in  her  share,)  and  the  residue  of 
the  surplus,  and  after  the  wife's  death  the  slaves  in  her 
share,  or  if  there  be  no  wife,  then  the  whole  of  such  sur- 
plus shall  be  distributed  in  the  same  pToportior>s,  and  to 
the  same  persons  as  lands  are  directed  to  descend  in  and 
by  an  act  of  the  General  Assembly,  entitled,  "an  act  di- 
recting the  course  of  descents,"  Slc. 

So  far  as  the  right  of  a  wid9w  in  slaves  of  her  husband  _'fiut  in]  one  of 
is  concerned,  each  of  these  sections  is  complete  in  itself.  }Jj  ^Mcsufe^M 
Each  makes  a  perfect  provision  for  the  case  it  intends  to  ^^  tjs  goods  and 

....  1.,-  .  ,  ..  .1    chatleU,  or  any 

provide  for,  and  neither  refers  to  the  other,  either  to  aid  part  thereof  and 
hself  or  to  modify  the  oliier.     The  one  making  provision  SiidTen,*^     tbJ. 
for  the  case  of  a  widow  renouncing  the  provision  made  S^^Tco  *?f  th* 
for  her  in  her  husband's  will,   makes  no  discrimination  ""?«  ttatuto,  is 
founded  on  the  fact  of  there  being  or  not  being  children  half,  after  per*^. 
of  the  husband.     In  view  of  that  section  and  as  to  the  "ua?ixplnMi  wo 
distribution  of  the  slaves,  such  a  fact  is  wholly  immale-  PJ*<Ji   ^^^  »he 
rial«     The  case  is  precisely  the  same  whether  there  be  or  more   than  the 
be  not  children.    The  other  section  provides  for  a  differ-  inch  ^aiaTea  aa 
enl  case,  the  case  of  intestacy  of  the  husband.     And  un-  Jjjj^^  *>•  «  h« 
der  that  section  and  in  the  case  of  intestacy,  there  is  a 
discrimination  founded  on  the  fact  referred  to,  and  a  dif- 
ferent rule  is  provided  for  the  two  cases  which  may  arise 
under  the  section  in  consequence  of  the  disciimination 
made,    in  the  case  of  intestacy,  if  there  be  no  child,  the 
widow  is  entitled  to  one  half,  if  there  be  a  child  or  chil- 
tfrefi.  to  one  third  of  the  slaves. 
Vol  VII,  15 
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^^■«  If  it  wer«  conceded  that  there  is,  in  the  nature  of  the 

TiBtt'  Ex's.     case»  no  more  reason  for  giving  the  wife  one  half  in  case 
"  of  intestacy,  than  for  giving  her  half  in  case  of  renuncia- 

tion, when  there  are  no  children  to  divide  the  estate  with 
her,  this  concession,  though  it  might  be  entitled  to  weight 
in  a  case  of  doubtful  construction,  can  have  none  when 
the  provision  of  the  statute  is  express  and  clear.    But  we 
cannot  say  that  there  is  no  reason  for  discriminating 
against  a  wife  who  renounces  a  provision  which  her  hus- 
band has  deemed  suitable  and  sufficient,  and  whether 
there  was  or  not,  the  statute  has  not  placed  her  on  the 
aame  ground  with  regard  to  her  portion  in  the  slaves  of 
his  estate.    It  is  indeed,  contended  that  when  the  wife 
renounces  the  provision  made  for  her,  the  husband  is  in* 
testate  so  far  as  she  is  concerned,  and  therefore,  the  case 
comes  within  the  principle  if  not  within  the  letter  of  the 
26th  section.    But  this  is  not  so.    The  renunciation  of 
the  wife  may  defeat  the  intended  operation  of  the  will, 
but  it  does  not  defeat,  to  any  extent,  the  fact  that  there  is 
a  will.    It  does  not  make  the  husband  intestate  as  to  the 
whole  or  any  part  of  his  estate.    But  it  is  a  sufficient  an* 
swer  to  this  argument,  that  the  same  statute  which  pro- 
vides for  the  case  of  intestacy,  provides  also  for  the  case 
of  a  renunciation  by  the  wife ;  and  that  although  in  the 
other  personal  estate,  (exclusive  of  slaves,)  it  gives  her 
the  same  share  as  if  her  husband  had  died  intestate,  it 
does  not  refer  her  interest  in  the  slaves  to  the  same  crite- 
rion, but  gives  her  expressly  one  third.    It  seems,  there- 
fore, impossible  to  say  that  the  Legislature  intended  thai 
her  interest  in  the  slaves  and  in  the  personalty,  should  ia 
all  cases,  be  determined  by  the  rule  applicable,  to  the 
ease  of  intestacy.    It  cannot  be  said  that  slaves  were  par- 
ticularly mentioned  for  the  mece  purpose  of  showing  that 
in  them  the  widow  was  to  have  but  a  life  estate.    For  the 
28th  siection  makes  the  same  limitation  of  her  interest  ill 
case  of  intestacy;  and  by  giving  her,  in  terms,  the  same 
interest  in  case  of  renunciation  as  in  case  of  intestacy, 
thi9  limitation  would  have  been  sufficiently  secured  and  the 
interest  of  the  devisees,  after  her  deaths  might  have  been 
distinctly  and  easily  provided  for;  nor  is  it  easy  to  con- 
ceive that  the  case  of  there  being  no  children  of  the  bus- 
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band  was  aoi  contemplated  in  providing  for  the  case  ot 
renunciation,  in  the  24tb  section  of  the  act,  when  that 
case  is  eipressly  provided  for  in  making  provision  for  the 
case  of  intestacy  in  the  28th  section  of  the  same  act. 
And  even  if  we  could  suppose  that  this  case  was  not  con- 
templated, still  as  the  Legislature  has  made  a  general  pro- 
vision covering  all  cases  of  renunciation,  without  dis* 
criminating  between  those  in  which  there  were  and  those 
in  which  there  were  not  children,  we  do  not  feel  author- 
ized  to  interpolate  such  a  discrimination  into  the  statute. 

Wherefore,  the  order  of  the  County  Court  overruling 
the  exceptions  of  the  widow  and  confirming  the  division 
allotting  to  her  but  one  third  of  her  husband's  slaves,  is 
affirmed. 

Curry  for  plaintiff;  Trimbk  for  defendants. 


9$ 

Etami. 


Levi  vs  Evans. 

ApPBAL     FHOM   the  HilRRlSON    ClBCUlT. 

Assignor  and  assignee.    Diligence,    Evidence. 
Chief  Jvsticb  Ewiso  ddiyared    the  opinion  of  the  Court. 

This  is  an  action  of  assumpsit,  brought  by  Evans 
against  Levi,  upon  an  assignment  of  a  note  on  Pleasant 
Tilly  and  Wm.  Tilly,  made  by  Levi  to  Evans,  and  a  re- 
turn of  nvUa  bona.  It  was  certainly  the  duty  of  Evans, 
the  assignee  and  holder  of  the  assigned  note,  to  pursue, 
with  due  diligence,  every  reasonable  means  which  the  law 
afforded,  and  which  the  assignor,  had  he  the  possession 
and  control  of  the  note,  would  in  all  reasonable  likelL 
hood  have  used  to  maiie  the  debt  out  of  the  obligor  before 
be  can  take  his  recourse  against  the  assignor.  That  has 
not  been  done  in  this  case. 

1st.  It  appears  that  several  articles  of  property  were 
levied  on  and  the  Sheriff  returns  that  they  were  taken  out 
of  his  possession  by  a  writ  of  replevin,  sued  oat  by  a  third 
person.  It  does  not  appear  what  has  become  of  this 
property.  It  was  the  duty  of  Evans  to  defend  the  replev- 
in, and  subject  the  property  to  the  payment  of  bis  judg- 


AssiriiPfilT. 


Case  32. 

OcioherS, 

Theami^iiorii 
not  liablt  iipoa 
hi4  asfigninent 
Uioivh  thert  be 
a  return  of  nuZ/s 
bona  vrktn  prop- 
erty it  levied  on 
and  uken  fion 
the  officer  bf 
writ  of  repleTin, 
ubIoh  aaaigeee 
loose  the  proper- 
tf  ietbe  leplOT. 
in  auit  dvdj  pro« 
■eonted,  or  Is 
able  to  show  that 
the  propertf  ler^ 
led  on  ffts  not 
ivbjeot. 
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Woodward  ment,  if  He  cooW,  or  show  satisfactorily  that  it  was  not 
WoopvABD,  Ac.  liable.    He  had  no  right  to  abandon  the  pursuit  of  the 

If  the  debtor  property  levied  on,  and  upon  a  return  of  no  other  proper* 
tho'  morigayed'  ^V*  "P^"^  ^^^^  ^^  ^  subsequent  execution,  to  sustain  his 
the Msig'ee must  actionfor  recourse  against  the  assignor. 

sell  the  equity  of        ^,     ,n  ,«..,  .  .         ®n 

Tedemption,    or  2d.  If  Tilly  was  in  possession  of  property  mortgaged 

closure  ^f  ^?e  ^0  sectire  Other  creditors,  mote  than  suflScient  to  pay  their 

we  less  t*han"iho  dcbls,  which   was  known  to   Evans,   or  presumed  to 

Taiueof  theprop.  be  known,  it  was  his  duty  to  pursue  that  properly  by  a 

priate  'the  baU  sale  of  the  equity  of  redemption,  by /./a.,  or  a  proceed- 

eaSsfy^n"^  *^he  ^  ^"  chancery  to  subject  the  excess  to  the  payment  of 

monyaje  to  the  his  debt,  after  satisfying  the  mortgage  creditors  the  amount 

debt    assigned,  of  theip  demands. 

B^nor  is  liabicf'  The  Circuit  Court.  therefore,  erred  in  excluding  the 

?fn'!)dL?uit*by  P''^^''  offered  to  establish  the  facts  in  relation  to  the  value 

the  assiftiee  up.  of  the  mortgaged  properly  and  debts,  and  means  of  knowl- 

that  Uie  debtor  edge  on  the  part  of  Evans  or  the  ofGcer.    The  return  of 

morigaged°wSiiJ  '^^H^  bona  IS  not  conclusive  but  only  prima  facie  evidence 

more  than   the  of  the  insolvency  of  the  obligors-:  McFaddtn  vs  French 

debts  secured, 18  «   r»     ■* 

odiBpeteni,  The  tt  aL,  (3  B,  Monroc,  121.) 

iSna'^i8°not"con^       For  these  errors  the  judgment  is  reversed  and  cause  re^ 

pr^facu^^ll  manded,  that  a  new  trial  may  be  granted  without  the  pay- 

deace  ,    against    rnent  of  COStS. 


the  assizor. 


Gvcrry  for  appellant;  /.  Trimble  for  appeHee. 


Chakcery.  Woodward  vs  Woodward,  &c. 

Errok  to  thk  Montgomery  Circuit. 

Case  33.  Vendor  and  vendee.    Lien.    Notice,    Purchaser, 

Ottober  8.  JtrBCB  Bebck  delivered  the  opinion  of  the  Corat 

f   ^Md      •  •  The  deed  from  John  Woodward  to  Mitchell  H.  Woo* 

tobeforTcoa'  ward,  recites  that  it  was  made  *'in  consideration  of  the 

Ind'wSSrerto  stim  of  eight  hundred  dollars,   paid  and  secured  to  be 

Be  paid,  is  con-  pa|d  by  the  said  Mitchell  H.  Woodward,  the  receipt  of 

■tracuve  notice  ^      ^   '         ^        ...              ,,.           ^,....        , 

10  a  purchaser  one  hundred  and  thirteen  dollars  of  which  is  hereby  ac'<^ 

60M?d5?atiSnre*  knowledged,"  &c. 

S."iS^'J55''*67^  This  deed  was  duly  recorded,  and  according  to  the  case 
am,  "M  >  '    'of  Honore's  Ex'rs.  vs  BakewtU,  (6  B.  Monroe,  67,)  and 
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also  of  ThornUm  vs  Knox's  Ex'r.,  {Ibid,  74.)  was  con.      Woodwab© 
BtrQctive  notice  to  subsequent  purchsers,  that  a  portion  of  Woodw^kb,  &<*. 
the  purchase  money  remained  unpaid  at  its  execution. 

For  such  unpaid  residue  a  lien  attached  in  favor  of  the  Vendor  has  a 
vendor,  unless  it  had  been  removed,  waived  or  abandon-  i^era?k)n**' ^ re' 
ed,  which  is  not  shown  to  have  been  ihe  case.  To  the  "J**"*"*  unpaid, 
extent,  therefore,  that  the  purchase  money  from  M.  H.  to  ance  be  made 
John  Woodward  remained  unpaid,  the  latter  had  a  prior  Jfe"?  porchaser 
lien  upon  the  land,  which  the  Court  below  should  have  bw  conttruciive 

p  .  notice  of  ihe  faet 

enforced.  that  it  it  unpaid. 

It  is  manifest  that  the  note  exhibited  by  John  Wood- 
ward upon  M.  H.  Woodward  for  $687,  was  given  for  the 
residue  of  the  purchase  money,  and  there  is  no  evidence 
that  any  other  payments  have  been  made  thereon,  except 
what  are  entered  as  credits  upon  the  note.  We  are  in- 
clined to  the  opinion,  in  view  of  the  whole  record,  that 
the  credits  should  be  applied  as  payments  Tor  the  amount 
thereof,  without  interest,  upon  the  note  at  the  time  when 
it  became  due.  This  opinion  is  based  upon  the  supposi- 
tion, that  the  credits  as  entered  include  interest  upon  the 
sums  actually  advanced  up  to  that  time.  If  this  were  not 
the  case,  interest  should  be  allowed  upon  the  credits  from 
their  date,  as  the  advance  payments  were  made  at  the  re- 
quest of  John  Woodward,  and  with  an  assurance  thftt 
interesi  should  be  allowed.  And  as  it  is  not  entirely 
satisfactory  that  the  interest  is  included  in  the  nominal 
amount  of  the  credits,  the  Court  below,  upon  the  return 
of  the  cause,  will  permit  additional  testimony  in  that 
respect,  to  be  adduced. 

In  regard  to  the  two  notes  executed  by  Fitzpatrick  to  a  purchaser  vt* 
M.  H.  Woodward,  in  part  consideration  of  the  purchase  to  a  monragetf 
of  the  land  in  contest,  by  the  former  from  the  latter,  it  chasVd,  «  p"t 
seems  to  this  Court  that  Fitzpatrick's  injunction  was  o/theconaidera- 
properly  dissolved  and  his  bill  dismissed.  The  notes  ^nish  the  mort' 
were  executed  and  assigned  to  Yocum  for  the  purpose  of  of1he?oSer^ 
procuring  a  release  of  his  mortgage  upon  the  land.  They  from^hfg'^vVndor 
were  received  by  him  in  discharge  of  his  claim  upon  M.  of  the  land,  for 

-»-»    txr      J         •  11.  rrii  which  he  held  a 

H.  Woodward,  secured  by  the  mortgage.    They  were  as-  lien,     because 

aign^  to  him  in  the  presence  of  Fitzpatrick,  written  in  ^o*uid    enforce 

a  manner  to  render  them  acceptable  to  him,  Yocum,  and  }J*J  lonaiiiuted 

with  an  assurance  on  the  part  of  Fitzpatrick,  that  they  nogroondforthe 
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^^ST^*^  would  be  promptly  paid.  And  he  thereopoo,  and  in  con- 
WOO0WABD,  &c  sideration  thereof,  released  his  mortgage,  and  the  trade 
extinguishment  between  Fitzpatrick  and  Woodward  was  then  consumma- 
litn.  *  '"^'^•^'  led.  Under  such  circumstances,  Fitzpatrick  virtually 
waived  and  abandoned  any  equity  against  the  notes, 
which  might  then  exist,  or  might  afterwards  arise  as  be- 
tween him  and  Woodward.  Yocum  had  at  the  time  a 
valid  subsisting  lien  upon  the  land,  and  which  Fitzpat- 
lick  undertook,  by  the  notes  in  question,  to  discharge. 
Yocum,  therefore,  cannot  be  affected  by  what  would  have 
been  an  available  equity  in  Fitzpatrick*  had  the  notes  re- 
mained in  the  hands  of  Woodward,  or  had  they  been  as- 
signed under  different  circumstances. 

The  assignees  of  Yocum  occupy  the  same  attitude  as 
Yocum  would  have  occupied  had  he  retained  the  notes. 

The  bill  of  Fitzpatrick  was.  therefore,  properly  dis- 
missed, and  his  injunction  improvidently  granted  before 
judgment  upon  the  notes  had  been  obtained,  dissolved. 

The  decree,  however,  dismissing  Fitzpatrick's  bill, 
was  erroneous  in  directing  that  each  party  should  pay  their 
own  costs.  We  can  perceive  no  sufficient  reason  why 
the  defendants  should  not  recover  their  costs. 

The  decree  is  reversed,  upon  both  the  original  and 
cross  errors,  and  the  cause  remanded,  that  the  bill  of 
Fitzpatrick  may  be  dismissed  at  his  cost,  and  bis  injunc- 
tion dissolved.  And  upon  the  bill  of  the  complainant, 
John  Woodward,  that  his  lien  for  the  residue  of  his  pur- 
chase money  due  from  M.  H.  Woodward  may  be  en- 
forced. 

After  the  foregoing  opinion  wan  rendered,  the  counsel  presented  a 
petition,  asking  a  modification  of  the  opinion,  to  which  the  Court  on  the 
3d  NoTember,  1846,  by  Judge  Bbbok,  made  the  followiug  reapooM : 

As  we  are  still  of  opinion  that  the  two  notes  assigned 
to  Yocam  were  executed  and  assigned  under  such  cir- 
cumstances as  to  preclude  Fitzpatrick  from  setting  up 
any  equity  against  them  on  account  of  the  lien  upon  the 
land  asserted  by  John  Woodward,  we  perceive  nogronnd 
or  principle,  which  would  authorize  a  modification  of  the 
opinion  in  behalf  of  Fitzpatrick,  as  sought  by  his^oan- 
se). 
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It  is  true  that  a  portion  of  the  purchase  money,  paid  Woodwa«» 
dowD  by  Fitzpatrick»  was  by  arrangement  between  the  Woopwarp,  Ac 
parties*  including  Yocum,  applied  to  the  payment  of' 
Woodward's  debts,  for  which  Yocum  was  bound  as  secu- 
rity. This  matter,  however,  is  not  relied  upon  in  the 
pleadings  ;  but  even  if  it  were,  we  perceive  no  ground 
upon  which  Fitzpatrick  could  render  it  available  as 
against  Yocum,  The  contiact  as  to  the  time  and  mode 
of  payment  for  the  land,  was  made  between  Woodwaid 
and  Fitzpatrick.  The  only  point  of  difficulty  as  between 
them  in  regard  to  the  trade,  was  the  release  of  Yocum's 
mortgage.  When  that  was  done,  and  the  amount  was 
paid  to  redeem  the  land  from  the  execution  sale,  it  was 
ooimportant  to  Fitzpatrick  whether  the  residue  was  appli- 
ed in  payment  of  debts  for  which  Yocum  was  bound  or 
not;  it  was  not  diverted  from  the  payment  of  the  pur- 
chase money  still  due  from  Woodward  to  his  father,  for 
Fitzpatrick  purchased  under  an  impression  that  nothing 
was  doe  on  that  account,  or  if  there  was,  that  there  was 
no  lien;  in  requiring  Woodward,  therefoie,  to  apply  a 
portion  of  the  purchase  money  in  discharge  of  debts,  for 
which  Yocum  was  his  surety,  Yocum  did  no  injury  to 
Fitzpatrick;  nor  did  he  in  so  doing,  render  himself  lia- 
ble to  refund  on  account  of  the  prior  lien,  which  has  been 
since  asserted  by  John  Woodward. 

There  is  neither  allegation  nor  proof  of  any  misrepre- 
sentation, fraud  or  concealment  on  the  part  of  Yocum  in 
reference  to  the  transaction  in  any  way;  nor  was  he,  in 
our  opinion,  under  any  obligation,  legal  or  equitable,  to 
Fitzpatrick,  to  make  good  the  title  of  Woodward.  It 
may  be  a  hard  case  upon  Fitzpatrick,  but  as  it  has  not  re- 
sulted from  any  fault  on  the  part  of  Yocum,  he  is  entitled 
to  no  relief  as  against  him,  but  must  look  to  his  vendor. 

The  petition  for  a  modification  of  the  opinion  is,  there- 
fore overruled. 

Chiles  and  Hazlerigg  tor  pWmiiS;  French  and  Peters 
hi  defendants. 
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Chancery.  Cosby's  Heirs  v$  WicklifFe. 

Ersob  to  the  Washinoton  Circuit. 
•       ^  ^       Parties  in  chancery.    Practice  in  chancery.    Exhibits, 

Oct0ber  9.        Chief  Justice  Ewing  delivered  the  opinion  of  the  Court 

This  is  a  proceeding  in  chancery,  instituted  by  Wick- 
wiiiVeJuaf/is'  '*ff®  ^°  subject  a  fund  in  the  hands  of  the  administrator  of 
ticetoihe  cred-  John  Cosby,  deceased,  to  the  payment  of  a  debt  due  to 
dent  bf  a  pro  him  by  D.  C.  Cosby,  deceased,  upon  the  allegation  that 
Tf  Ms«i^'^"^'°''  the  fund  was  payable  to  the  estate  of  D.  C.  Cosby,  de- 
ceased,  and  was  instituted  against  D.  C.  Cosby*s  nonie- 
sident  infant  heirs. 

The  Chancellor  erred  in  not  requiring  Bernard  Abel!  to 

be  made  a  party  on  his  petition.     A  Chancellor  desires  to 

do  equal  justice  to  all  the  creditors  of  a  decedent,  by  the 

rateable  distribution  of  the  intestate's  funds  among  them. 

if  there  be  not  enough  to  pay  all. 

And  if  Abell  might  not  be  entitled  to  a  preference  as 

Where abiii  if  a  judgment  creditor,  he  at  least  is  entitled  to  a  rateable 

hir^^o°  Mibject  ^^^^^  ^^  ^^^  ^^^^  sought  to  be  subjected  to  the  complain- 

asaets    in    the  ant's  demand.     But  the  more  especially  should  he  have 

hand* of Ihe heir,    ,  .     .       i  a   ^      «  V.  i  i»       . 

another  creditor  been  admitted  a  defendant  on  his  second  application. 
Slowing  that *he  upon  showing  that  he  had  been  appointed  the  administra- 
ia  atich,  should  tor  of  D.  C.  Cosby,  deceased. 

DO  made  a  party,  ^ 

M  be  has  aright  The  proceeding  being  against  the  infant  non-resident 
(he^^istnbuUon  heirs  of  D.  C.  Cosby,  to  subject  a  fund  in  the  hands  of 
of  the  fund.         ^j^g  administrator  of  his  father,  to  the  payment  of  a  debt 

Asadministrator  .  .       *  -    ,  '        ,    . 

has  a  right  to  in-  asserted  against  his  estate,  m  favor  of  the  complainant, 

mdeaa party  to"a  his  legal  administrator,  the  proper  representative  of  the 

hei  ^r^the  diV  estate  and  the  appropriate  party  to  resist  the  claims  as- 

corerr  of  assets,  serted  sgainst  the  estate,  should  have  been  brought  before 

and  their  apph-     ,      r^  .  ,  ,       ,  -      i     . 

eationtoUiepay-  the  Court,  sosoon  as  it  was  shown  that  letters  of  admm- 
mcntof  debts,      jgtration  had  been  conferred  on  him,  as  well  that  the  es- 
tate might  be  defended  by  the  appropriate  representative, 
from  unjust  claims  that  might  be  asserted  against  it,  as 
that  the  administrator  might  be  afforded  the  opportunity 
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to  set  up  bis  own  demand  and  just  right,  at  least  to  a  'Cosby'sHbim 
rateable  part  of  the  fund  sought  to  be  subjected  to  the  Wickupfb. 
payment  of  the  complainant's  demand,  exclusively. 
Though  the  fund  in  part  was  in  part  the  proceeds  of  land, 
it  hadlhe  character  of  personalty  impressed  upon  it,  by 
the  absolute  direction  of  John  Cosby's  will,  to  sell  and 
distribute  the  proceeds  among  his  legatees.  The  admin, 
istrator  of  Susannah  Cosby  was  also  a  necessary  party» 
and  seems  not  to  have  been  brought  before  the  Court. 

It  seems  that  the  complainant's  exhibits  were  proved,  ToauUiorize  the 
viva  voce,  before  the  parties  were  before  the  Court,  and  fn°chtnceV  W 
without  notice  or  rule,  and  on  the  hearing  the  proof  was  SoUce  of^uTrdSf 
objected  to  and  the  objection  overruled  by  the  Circuit  vm'be^^^olewd 
Court.    The  practice  in  England,  when  a  party  desires  to  should  be  given 
prove  exhibits,  viva  voce  in  Court,  on  the  hearing,  is  to  partTor  his  conn- 
procure  an  order  for  leave  to  do  so.     But  to  entitle  the  priVed^i.'^oYiS^^^ 
party  to  make  the  proof,  a  copy  of  the  order  must  be  f^"  Uie  hearing. 
served  on  the  Clerk  of  the  opposite  party,  at  least  two 
days  before  the  hearing :  (1  Smith*s  Practice,  413.)     The 
practice  here  has  been  to  prove  exhibits  either  at  or  be- 
fore the  hearing,  and  there  can  be  no  great  objection  to 
indulging  the  proof,  as  well  before  as  at  the  hearing,   as 
witnesses  may,  with  most  facility,  be  procured  to  attend. 
But  we  think  notice  of  the  day  when  the  proof  will  be 
made,  should  be  given  to  the  opposite  party  or  his  coun- 
seU    Parties  or  their  attorneys  cannot  always  be  expect- 
ed to  be  in  Court,  and  it  is  but  reasonable  that  they  or 
their  counsel  should  he  apprised  of  the  day  when  the  proof 
will  be  made. 

In  this  case  the  parties  not  being  before  the  Court  at  Exhibits  prmed 
the  time  when  the  proof  was  made,  nor  having  any  coun-  hcariBg,*'^caMo^ 
sel  in  attendance,  nor  notice  gi^en  to  any  one,  of  the  in-  J^r^f ^'^ °^g"i{Jj^ 
tended  proof,  the  proof  should  have  been  suppressed,  those  who  were 
We  will  not  DOW  decide  the  case  upon  the  merits,  as  the  tnii^at  \he  time 
proper  parties  were  not  before  (he  Court.  mader""^  *" 

The  decree  is  reversed  and  the  cause  remanded,  that 
further  proceedings  may  be  had  as  indicated  in  this 
opinion. 

jKdiy  for  plaintiffs;  C.  A.  PVicAZf^c  for  defendant. 
Vol.  VII.  16 
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Assumpsit. 
Case  35. 

October  9. 


A  defendant  may 
plead  aa  a  aet  off 
to  a  demand  a- 
gainathim,  a  de- 
mand doe  by  ihe 
plaintiff  and  an- 
other, and  if  i»- 
•ue  be  joined  up- 
on the  plea,  it  18 
then  too  late  to 
object  that  the 
joint  demands 
cannot  be  aet  off, 
the  objeeiioa 
ahonld  have been 
by  demurrei  to 
the  plea. 


Bright  vs  Wilson's  Administrator. 

Erroh  to  tub  LiircoLir   Circuit. 
Set  off.    Pleading.    New  trial 
JuoGB  Mab9hall  deUveied  the  opinion  of  tbe  Ckmrt 

As  this  action  of  assumpsit  uas  brought  by  Brighl 
alone,  against  Wilson's  administrator,  we  are  of  opinion 
that  the  defendant  was  not  entitled,  against  the  will  of 
Blight,  to  set  off  a  demand  against  Bright  and  Stephens 
jointly,  on  account  of  money  paid  as  their  security.  The 
plea,  therefore,  should  have  been  adjudged  bad  if  it  bad 
been  demurred  to. 

But  as  Bright  was  bound  to  the  extent  of  the  entire 
joint  liability  of  himself  and  Stephens,  and  had  a  right, 
without  the  concurrence  of  the  latter,  to  discharge  it 
either  by  payment  or  by  setting  off,  at  any  rate  with  tbe 
consent  of  Wilson,  his  separate  demand  against  Wilson; 
and  Wilson,  therefore,  had  also  the  right,  with  the  con* 
sent  of  Bright,  to  set  off  his  demand  upon  Bright  and 
Stephens  against  Blight's  separate  demand  upon  him» 
though  he  could  not  have  done  it  without  Bright's  con- 
currence, when,  therefore,  Bright,  instead  of  objecting 
to  the  proposed  set  off,  on  account  of  the  joint  nature  of 
the  demand,  as  he  might  have  done  by  demurring,  denies 
tbe  fact  itself  upon  which  the  demand  against  him  is  as- 
serted in  the  plea,  we  think  he  should  be  understood  as 
having  waived  any  objection  to  the  admissibility  of  the 
set  off  on  legal  grounds,  and  to  have  placed  his  objection 
solely  upon  a  denial  of  the  facts  alledged  as  the  founda- 
tion of  the  demand  against  him.  If  instead  of  setting 
up  this  demand  by  way  of  set  off  in  a  plea,  Wilson's 
administrator  had  brought  an  action  for  it  against  Bright 
alone,  it  would  have  been  at  the  option  of  Bright,  either 
to  have  objected  to  the  form  of  the  suit  on  account  of  the 
nonjoinder  of  the  other  party,  or  to  have  contested  tbe  de- 
mand on  its  merits,  by  a  plea  traversing  or  confessing  and 
avoiding  the  facts  alledged ;  and  his  adoption  of  the  lat- 
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ter  course  would  have  been  a  conclusive  waiver  of  the        Bnem 

Of 

former.  It  is  true  that  in  the  particular  case  stated,  there  Wmoit'a  Ap'i, 
are  positive  rules  with  regard  to  the  time  and  manner  of 
making  the  objection  to  the  form  of  the  suit,  which  pre- 
clude the  objection  in  any  other  mode,  or  at  any  other 
time.  Bat  these  rules  are  themselves  founded  on  and 
intended  to  effectuate  a  general  principle  of  convenience 
and  propriety,  which  clearly  indicates  that  after  a  party 
has,  in  the  first  instance,  passed  by  an  objection  purely 
formal,  and  putting  his  case  upon  its  merits,  has  failed, 
be  should  not  be  allowed  to  disturb  a  just  decision  on  the 
substantial  merits  of  the  case,  on  the  ground  of  such  ob- 
jections. 

There  are  indeed,  rules  apparently  formal,  but  which  Tb«niU  that 
being  deemed  essential  to  the  due  administration  of  jus-  ikaUbcMMrud 
lice,  are  not  waived  by  the  failure  to  object  to  their  in-  J2fo«'^u**ihi 
frinrament  at  the  first  opportunity.    But  the  rule  reqair-  pariies  liable,  ia 

.     .       ...  1.   Li..        Ltiv  ..         .        i..*  Cachaical  nil* 

mg  that  a  joint  liability  shall  be  asserted  and  enforced  UiatiiwaiTadbf 
against  all  the  parties,  is  not  of  this  character;  and  as  Mnt'X^bfe'er 
there  is  no  reason  in  the  nature  of  the  thing,  why  the  de-  JJ^Mrtaiir 
fendant's  claim  against  the  plaintiff  and  another,  should 
not,  if  there  is  no  objection,  be  set  off  against  the  plain- 
tiff's claim  upon  him,  we  see  no  reason  for  not  implying 
consent  and  a  waiver  of  the  objection  from  the  fact  that 
the  party  who  might  have  objected  on  legal  grounds,  ob- 
jected only  on  the  ground  of  the  nonexistance  of  the  de- 
mand as  against  him.  By  denying  the  facts  of  the  plea 
and  tendering  issue  thereon,  the  plaintiff,  in  effect,  con- 
sents that  the  claim  set  up,  if  proved  to  be  just,  may  op. 
erate  in  this  suit  as  a  demand  against  him  ;  and  as  his 
consent  would  have  cured  the  defect  of  a  separate  suit 
against  him  for  the  same  demand,  so  we  think  it  cures 
the  defect  in  the  plea  and  makes  the  demand  a  proper 
subject  of  set  off  in  this  suit,  and  of  a  judgment  against 
the  plaintiff  for  the  surplus,  beyond  the  amount  of  his 
own  demand. 

Upon  the  evidence,  we  certainly  cannot  say  that  it  Toaathoriza* 
clearly  appears  that  Wilson  did  not,  by  his  payment  of  ground  Uiat  tha 
the  debt  of  Stephens  and  Bright,  for  which  he  was  their  ^'^^'iS^'SX, 
seeority,  acquire  a  just  claim  against  them  jointly,  for  re-  J*"**;  Jj^"™* 
imbursement  of  the  amount  paid,  nor  that  this  claim  has  ^riy  §0. 

Digitized  by  VjOOQ  IC 


124 


FEN.  MONROE'S  REPORTS. 


But 

V8 
HioeiRBOTUAM. 


Affidadit  for  a 
new  trial  on  the 
ground  of  the  dis- 
co Tery  of  teiti- 
mony,  should  be 
accornpanied  by 
the  affidavits  of 
the  winesses,  or 
some  cood  ex* 
case  lor  their 
BOB-pioduotioa.. 


been  satisfied  by  Tuods  of  Slepbens  in  his  bands,,  not 
otherwise  rightfully  appropriated ;  nor  can  we  say,  that 
upon  comparison  of  the  opposing  claims  of  the  parties^ 
and  the  evidence  in  support  of  them,  the  jury  weie  not 
authorized  to  find  against  Bright  the  balance  stated  in 
their  verdict,  and  for  which  j^udgment  has  been  rendered; 
and  the  motion  for  a  new  trial  having  been  overruled  by 
the  Court,  we  should  not  be  justifyed  in  setting  aside  the 
verdict  on  the  ground  of  its  being  contrary  to  the  evidence, 
unless  it  was  clearly  so. 

The  aflBdavit  stating  a  discovery  of  witnesses,  is  not 
accompanied  by  their  affidavits,  and  makes  no  excuse  for 
not  presenting  them ;  nor  is  it,  in  other  respects,  suffi- 
cient, as  the  matters  to  which  it  refers  were  directly  in- 
volved in  the  issue. 

Wherefore,  the  judgment  is  affirmed. 

Kincaid  for  plaintiff;  Turner  for  defendant.. 


Covenant. 


Case  36. 

Octoher  9. 


Case  slated. 


Best  vs  H>gginbotham* 

Error  to  the  Garrard  Circuit. 
Jurisdiction.     Consideration, 
XuDGB  Brkck  dalivered  the  opinion  of  the  Court. 

HiGGiNBOTHAM  exhibited  his  bill  in  chancery  against 
Best,  seeking  to  recover  against  him  about  six  hundred 
dollars,  which  he  had  paid  for  Best  as  his  surety.  Best 
relied  upon  a  receipt  from  Higginbotham  for  the  whole 
claim  sought  to  be  recovered.  Higginbotham  resisted 
the  receipt  upon  the  ground  that  the  only  consideration, 
upon  which  it  was  executed,  was  illegal  and  vicious,  viz: 
an  agreement  on  the  part  of  Best  not  further  to  prosecute 
&  warrant  for  perjury,  then  pending  against  E.  Higginbo- 
tham,  and  which  had  before  that  time  been  sued  out  at 
the  instance  of  Best,  and  upon  which  Higginbotham  was 
then  in  custody. 

The  proof  being  satisfactory  that  such  was  the  consid- 
eration of  the  receipt,  the  Court  below  was  of  opinioo^ 
tiiat  it  was  void,  and  opposed  no  obstacle  to  the  com- 
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plainai^t's  recovery,  and  decreed  accordingly,  and  the  de- 
fendant. Best,  has  brought  the  case  to  this  Couit. 

It  is  insisted  on  the  part  of  the  plaintiff  in  error,  that 
as  both  parties  were  equally  guilty,  equity  should  not  iri- 
terfere  in  favor  of  either.  The  general  principle  is  cer- 
tainly well  settled,  that  equity  will  afford  no  aid  to  either 
party  to  render  an  instrument,  the  consideration  of  which 
is  illegal  and  vicious,  available.  But  the  claim  set  up  by 
the  complainant  was  a  meritorious  one,  and  v;holly  un- 
connected with  the  prosecution  set  on  foot,  and  abandon- 
ed by  Best  in  consideration  of  the  receipt. 

The  only  question  then  is,  whether  the  Chancellor  was 
light  in  disregarding  the  receipt  as  a  defence  against  the 
complainant's  demand.  The  complainant  asserted  no 
light  in  virtue  of  it,  but  merely  resisted  it  when  set  up  by 
Best,  as  a  valid  defence.  This,  we  think,  be  might  do, 
without  prejudice  to  his  right  to  recover  upon  a  valid  and 
meritorious  claim,  not  tinctured  or  affected  with  fraud. 

Upon  the  question  of  jurisdiction,  we  have  no  difficul- 
ty. A  Court  of  Equity  had  jurisdiction  of  the  case, 
wholly  irrespective  of  the  attachment,  which  was  sought 
and  awarded  the  complainant.  The  failure  in  regard  to 
the  attachment  would  not  deprive  the  Court  of  jurisdic- 
tion upon  other  grounds. 

Wherefore,  the  decree  is  affirmed. 

Captrion  and  McKtt  for  plaintiff;  Turner  for  deft. 


Fox 

MiLLBR, 


Where  the  par- 
ties stand  in  pari 
</e/(cto,thachaa- 
celloT  will  not 
interfere. 


But  when  a  note 
ia  baaed  upon  a 
▼alid  considera- 
tion, and  a  re- 
ceipl  ia  obtained 
againat  that  note 
based  upon  an 
illegal  and  vi- 
cious considera- 
tion, the  Chan- 
cellor will  disre- 
gard Ihe  receipt, 
and  let  the  ae- 
mand  be  col  lee  t* 
ed|  the  receipt 
beiof  inTalid 
does  not  afifeet 
the  note. 


Fox  vs  Miller. 

Error  to  the  Madison  Circuit. 
Motions.    Paymasters,    Evidence, 

Cbixt  Jvsticb  Ewivo  delivered  the  opinion  of  the  Court^-Jndge 
Brsck  didnotaitinthiBcaae. 

This  is  a  motion  in  the  name  of  Miller»  the  command- 
ant of  the  regiment,  against  Fox»  the  former  paymaster, 
founded  on  a  settlement  made  with  him  by  the  field  offi- 
cers of  the  regiment. 


Chancery, 
Case  -37. 

October  la 
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Hakrow  et  aL 

Farrow's  Hr's. 

A  fraud  or  a  pal- 
pable  mistake 
made  by  the  field 
officers  of  the 
regiment  on  a 
seitlement  wilh 
aregimenlalpay- 
xnasier,  may  be 
enquired  into  on 
the  trial  of  amo- 
tion agfainst  the 
paymaster  for 
jiis  supposed  de- 
linauency  and 
CTiaenee  condu- 
cing to  the  proof 
of  mistake  ah' Id 
have  been  re- 
ceived. 


If  Traud  or  palpable  mistake  has  been  commitled  in 
the  settlement,  there  can  be  no  doubt  that  it  might  be 
overhauled  fn  a  Court  of  Chancery,  and  we  can  perceive 
no  good  reason  why  the  fraud  or  mistake  might  not  be 
inquired  into  and  corrected  in  the  trial  of  the  motion* 
There  is  nothing  in  the  statute  which  makes  the  settle- 
ment so  conclusive  that  it  cannot  be  impeached.  It  is  not 
a  judicial  proceeding,  nor  raised  to  the  dignity  of  such 
proceeding.  Jurisdiction  being  given  to  the  County 
Court  to  hear  the  motion,  it  would  seem  proper  that  they 
should  hear  the  defence.  And  if  it  should  turn  out,  upon 
satisfactory  proof,  that  the  settlement  and  acknowledg- 
ment of  Fox,  that  so  much  money  was  in  his  hands  as 
paymaster,  when  no  such  sum  was  in  fact  in  his  hands, 
under  an  entire  misapprehension  as  to  his  liability  for 
fines  which  were  not  in  his  hands,  but  in  the  hands  of  a 
Constable  for  collection,  and  which  never  came  to  his 
hands,  his  acknowledgment  was  without  consideration, 
and  founded  upon  a  mistake  of  law  which  exempts  him 
from  liability.  The  proof  offered  tended  to  the  establish- 
ment of  this  state  of  case,  and  was  improperly  rejected 
by  the  County  Court. 

The  judgment  is  therefore  reversed,  and  cause  remand- 
ed, that  a  new  trial  may  be  granted,  without  the  payment 
of  costs. 

Harlan  fy  Craddock  for  plaintiff;  Caperton  and  Oood- 
lot  for  defendant. 


CHilNCBRT. 


Cast  38. 


Ocldher  12, 


Caie  itated. 


Harrow  et  al.  vs  Farrow's  Heirs. 

Appeal  from  the  Clarke  Circuit. 

Altomty's  at  Law.     Warrant  of  Attorney.    Release  of 
judgments. 

Ghibp  Justics  Bwivo  delivered  the  opinion  of  the  Gouit 

A  judgment  was  rendered  at  the  September  term,  in 
favor  of  John  Doe,  on  the  demise  of  Harrow  and  others, 
against  Farrow's  heirs,  for  five  sixths  of  120  acres  of 
land,  under  the  mandate  of  this  Court,  founded  apon  a 


Digitized  by  VjOOQ  IC 


FALL  TERM  1846.  127 

verdict  found  in  favor  of  the  lessors  in  1825»  wllh  a  stay  Harrow  da/. 
of  execution  till  the  next  term  of  the  Court,  by  consent  Farrow's  Hr's. 
of  parties.  At  the  September  term,  1831,  Henry  Daniel, 
the  attorney  of  the  lessors,  appeared  in  Court,  and  ac- 
knowledged satisfaction  of  the  said  judgment,  and  agreed 
that  execution  should  never  issue  thereon,  which  was  en- 
tered of  record.  In  May,  1837,  a  scire  facias  was  sued 
out  by  the  lessors  of  the  plaintiffs,  to  revive  the  judg-* 
ment.  The  defendants  appeared  and  pleaded  the  entry 
of  satisfaction  aforesaid,  and  consent  that  execution 
should  never  issue  on  said  judgment ;  the  plaintiffs  re- 
plied that  Henry  Daniel  had  no  legal  authority  to  make 
said  entry.  Upon  the  trial  of  the  issue,  it  appeared 
that  one  of  the  numerous  lessors  had  employed  Henry 
Daniel  to  bring  suit  against  the  defendants  for  about  two 
thousand  acres  of  land,  embracing  the  land  lecovered, 
giving  him  authority  to  compromise  the  same,  and  agree- 
ing that  he  was  to  pay  all  costs,  and  have  one  half  of  the 
land  recovered.  Daniel,  by  agreement  with  the  defend- 
ants, for  six  hundred  dollars  in  Commonwealth's  paper, 
paid  to  him,  all  of  which  he  retained  and  applied  to  his 
own  use,  and  which  at  the  time,  was  about  one  sixth  of 
the  value  of  the  land,  made  the  entry  aforesaid  on  the 
record.  The  jury  found  a  verdict  for  the  plaintiffs,  and  a 
naotion  for  a  new  trial  being  overruled,  and  judgment  ren- 
dered thereon,  the  defendants  have  appealed  to  this  Court. 

We  are  perfectly  satisfied  that  Daniel  had  no  authority  An  attorney  at 
as  mere  attorney,  to  make  said  agreement  or  entry.  He  tbority  to  release 
had  no  power  as  such  to  release  the  judgment,  nor  to  Jail^ed^^himfof 
chaffer  with   the  opposite   party,  and  receive  money  or  ki»  client,  wiui- 

,  .  »^,^»'\,        .     ,  i.      1       1     *^"*  anew  war- 

any  other  thing,  in  satisfaction  of  a  judgment  for  land,  rant,  he  remaips 

Though  he  remains  the  attorney  while  the  judgment  may  tii^'°^^nd«meBt 

be  executed  without  new  proceedings  under  his  warrant  SS'^uSo^new 

to  sue»  such  continuance  of  his  power  is  for  the  enforce-  proceedings,  for 

.     «....•  t       .  /.       .  1  ,.       the  enfoTeemeat 

ment  of  the  judgment,  and  not  for  its  release  or  extin-  of  the  jadfiinent, 
guishment.  Nor  can  it  make  any  difference  or  add  any  "om^°'  *^  '*" 
superior  sanctity  to  the  arrangement,  that  it  was  entered 
of  record  in  open  Court.  And  if  it  be  conceded  that  the 
EQthority  to  compromise  the  suit,  made  by  one  of  the  les- 
sors, might  give  authority  to  compromise  after  judgment, 
which  may  be  well  doubted,  it  being  the  argreement  of 
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Shbltov 
Nahck,  &c, 


t)ue  ody  of  Che  Dumerous  lessors,  it  could  not  authorize 
the  compromise  that  was  made»  surrendering  the  whole 
land  jointly  recovered. 

The  instructions  given  by  the  Court  to  the  jury,  as  to 
their  right  to  take  into  consideiation,  under  the  facts  pro- 
ven, whether  Daniel  was  authorized  by  the  other  lessors 
to  make  the  compromise,  were  as  favorable  to  the  defend- 
ants as  they  should  have  been. 

The  judgment  of  the  Circuit  Court  is,  therefore,  af- 
firmed. 

Hanson  and  French  for  appellants ;  Harlan  ^  Crad- 
dock  and  Apperson  for  appellees. 


Case. 


Case  39. 

October  13. 
Cam  lUled. 


Shelton  vs  Nance,  &c. 

Appeal  from  the  Tbigg  Circuit, 
Slander,    Libel. 

JiTDois  Marshall  delivered  tke  opinion  af  the  Court. 

This  is  an  action  on  the  case  for  a  libel.  The  decla- 
ration avers  that  the  defendants,  six  in  number,  compo- 
sed and  published,  and  caused  to  be  published,  of  and 
concerning  the  plaintiff,  the  follomng  words  in  a  church 
book,  viz:  "a  report  raised  and  circulated  by  William 
Shelton,  (the  plaintiff,)  against  brother  Nance,  stating 
that  he  (Nance,)  made  him  (Shelton,)  pay  a  note  twice, 
and  pioved  by  William  Shelton  to  be  false,"  and  that  the 
defendants  read  and  caused  to  be  read,  the  said  libel,  in 
the  presence  and  hearing  of  divers  good  citizens,  &c. 
By  the  inuendos  it  is  shown  that  the  plaintiff  is  the  per- 
son referred  to  as  having  raised  and  circulated,  and  also 
as  having  disproved  the  report.  A  second  and  third  count 
state  the  alledged  libel,  with  slight  verbal  variation,  and 
omit  the  averment  that  it  was  in  the  church  book,  and 
that  it  was  read.  A  general  demurrer  to  the  whole  decla- 
ration was  sustained,  and  the  only  question  necessary  to 
be  now  considered  is,  whether  the  matter  as  above  set 
forth,  being  in  writing,  constitutes  a  libel,  for  publishing 
which  an  action  can  bo  maintained. 
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The  distinction  between  vetbal  aad  written  slander  is       Sbiumt 
n^ell  established,  and  in  principle,  well  defined  by  modera     iIaim»,«o. 
adjudications.     In  the  case  of  McQee  ts  Wilson,  {LilL      <;wordfe  when 
Select.  Cases,  188.)  tWs  Court  recognizei  this  distinction,'  J^^*t"  dJ^Id^ 
and  after  slntiug  what  is  recwisile  to  •constitute  verbal  °^  ^ivf«e,  tw 
slander,  goes  on  to  say,  "*but  words  wi)eD  written,  it  they  ridicuiom    tkm 
tend  to  degrade  or  disgrace,  or  to  render  odious  orridic-  ^eTaTe%oken) 
bIous  the  person  of  whom  they  are  written,  will  be  libel*  Tid  coiiwqMnt 
k)us,  and  consequently  actionable."    Tie  principle  has  ly^actionaMii^'-* 
been  announced  by  other  Courts  and  in  many  other  cases,  is's.) 
in  terms  equally  comprehensive;  and  under  the  authority 
of  the  principle  and  of  the  cases  to  which  it  has  been  ap- 
plied, we  cafinot  doubt  that  written  words  imputing  to 
the  plaintiff  the  invention  and  circulation  of  a  report  car* 
eulated  to  injure  the  character  and  standing  of  a  third  per* 
son,   and  which  ho  himself  afterwards  disproved,   must 
tend  to  degrade  the  plaintiff,  and  bring  him  inlo  ridicule 
and  probably  to  render  him  odious.     It  is  true,  a  person 
may  by  mistake,  and  honestly  originate  and  circulate  t^ 
some  extent,  a  report  unfavorable  to  another,  which  be 
himself  may  and  should  .contradict  whenever  he  discov- 
ers his  mistake  ;  and  as  all  this  if  done  innobently  and 
without  unnecessary  or  improper  diffusion  of  the  incor- 
rect statement,  might  not  imply  more  than  excusable  m* 
discretion  or  want  of  investigation  on  the  subject,  so  a 
written  statement  of  his  conduct,  not  implying  improper 
motive  on  his  part,  or  a  wanton  disregard  of  the  diarac* 
ter  of  others,  might  have  no  tendency  to  degrade  him  or 
to  render  him   ridiculous,  and  might,   if  there  were  a 
proper  occasion  for  putting  such  statement  in  writing,  be 
deemed  excusable  and  harmless. 

If  the  writing  complained  of  had  stated  that  plaintiff,  Thattka  defend- 
having  by  mistake,  asserted  and  repeated  that  Nance  had  JSwkhSd'^jtoi 
made  him  pay  a  note  or  debt  twice,  nisd  upon  investiga-  erased    io  %% 

i.    .        .  XT  .      .        1        .  f    ^"tlen    in    the 

tton  of  the  charge  against  JNance  m  the  church,  retracted  cbarch  book  the 

it  or  admitted  his  mistake,  even  this,  though  it  might  not  i^rt^ra^\nd 

be  deemed  libelous,   would  be  going  farther  in  implica-  wmlam^SheJton 

ting  the  plaintiff  than  would  be  necessary  in  stating  the  (the    plaintiff,) 

acquittal  of  Nance,  and  farther  than  a  just  regard  for  the  Nance,    suiinj 

feelings* of  the  plaintiff  would  authorize,  unless   it  ap-  SSekfm'shti 

peared  clearly  that  his  name  was  introduced  rather  by  waj^  ^^t)  ?«7*  aote 
Vol.  Vn.                        17 
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Xvsf.         of  cornmendation  for  bis  honorable  retraction  ot  a  mts- 
KMAMWMf  &&    taken  assertion,  than  by  way  of  blame  for  having  asserted 


tiriot,«iidgov  it  in  the  first  instance.  As  the  case  stands,  the  writing 
SbL^^'&Iim!/'  Boems  as  if  intended  to  record  at  once,  the  condemna* 
SffilStS^tlflM'  ^^^  ^^  *•  plaintiflf  and  the  acquittal  of  Nance,  and  in- 
Uik  deed,  to  give  rather  a  more  prominent  place  to  the  former 

Uian  to  the  latter  sentence.  Upon  the  face  of  the  writing 
and  of  the  declaration,  there  is  nothing  to  excuse  the  ref- 
erence to  the  plaintiff  in  the  terms  actually  used,  and 
nothing  to  mitigate  the  charge  manifestly  implied  in  the 
vnnecessary  use  of  those  terms,  that  he  had  raised,  (that 
is,  invented)  and  circulated  a  report  disreputable  to  Nance, 
which  as  it  related  to  matters  of  which  he  himself  was 
presumably  cognizant,  he  knew  or  ought  to  have  known 
to  be  false.  Such  a  fact  even  casually  written  and  pub> 
lished,  and  much  more  if  placed  upon  the  permanent  re- 
eoids  of  a  church,  is  calculated  to  degrade  the  person  of 
whom  it  is  written,  and  to  render  him  odious,  while  tho 
additional  circumstance  that  it  was  by  his  own  evidence 
that  his  previous  statement  was  disproved,  tends  also  to 
make  him  ridiculous,  even  if  bis  previous  statement  was 
not  knowingly  false. 

It  follows  that  in  our  opinion  the  declaration  is  sufi- 
eient  to  show  a  cause  of  actioo,  and  that  the  demurrer 
should  have  been  overruled.  Wherefore,  the  judgment 
is  reversed  and  the  cause  remanded,  with  directions  to 
overrule  the  demurrer,  and  for  further  proceedings. 

WootUy  and  Kinkeadtoi  nppMtni;  Morekead  ^  Reed 
for  appellees. 


OHAjrcwrt.  Kuhl  vs  Knauer,  &c. 

AiPPBAL  PIOM  THB  LOUISVILLB  CUAJXCZItr   CoVRT. 

O09e4O.  Marriage.    Evidence.     Cohabiiation. 

ikU^  11       JvosB  Bbbok  delhreied  tho  opinion  of  Um  Oonit 

This  is  a  controversy  for  the  personal  estate  of  CSatha- 
Cii«i.suMttid  rina  Jacobina  Christina  SudholtE  or  Kuhl,  deceased,  be- 
dMssnoc        tween  Christian  Kuhl,  claiming  as  her  surviving  busbaod^ 
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iod  Michael  Kntuer  and  wife,  daimiog  in  right  of  Uit        ^^ 
kitei  as  her  sister  and  heir.  e»ass»,  »» 

Knauer  and  wife  exhibited  their  bill  elaiming  the  es* 
tate,  and  Kuhl«  who  was  made  a  defendant*  set  up  claim 
in  bis  answer  and  by  cross  bill. 

The  case  tnrned  exclusively  apon  the  question  whether 
there  had  or  not  been  a  marriage  between  Kuhl  and  the 
said  Catharine.  The  Chancellor  was  of  opinion  that 
Kohl  had  failed  to  establish  a  valid. marriage,  and  cons«> 
qoently  was  not  entitled  to  the  estate,  and  having  decreed 
accordingly,  Kuhl  has  appealed  to  this  Court. 

The  complainants  alledge  in  their  original  bill,  which 
was  filed  shortly  after  the  death  of  Mrs.  S.,  that  no  ma^ 
riage  was  ever  solemnized  between  her  and  the  defend* 
ant.  Kuhl,  in  his  answer,  says  he  married  the  deceased 
in  August,  1842,  and  that  she  was,  even  till  her  death, 
his  lawful  wife,  and  acknowledged  herself  to  be  such, 
and  was  so  recognized  by  her  relations  and  acqoaintenr 
ces. 

The  complainants  then  exhibited  an  amended  bill,  ia 
which  they  charge  that  the  defendant's  answer  was  eva* 
sive  and  insufficient  in  regard  to  his  pretended  marriaget 
and  they  repeat  the  charge  that  there  had  been  no  ma^ 
riage  in  doe  form  of  law,  or  in  the  face  of  the  church, 
between  the  defendant  and  said  Catharina ;  and  they  call 
opon  him  by  various  specific  and  searching  interrogator 
ties,  to  answer  and  stete  when,  where  and  in  what  maab- 
ner,  by  whom,  whether  by  a  clergyman  or  a  magistrate, 
and  in  whose  presence  such  marriage,  if  there  had  acta* 
ally  been  one,  had  been  solemnized,  and  to  state  also  the 
name  of  the  person  who  had  solemnized  it,  and  of  the 
witnesses  who  were  present. 

The  defendant,  in  bis  answer,  still  avers  his  marriage, 
and  that  it  had  taken  place  at  the  house  of  the  deceased, 
on  the  18ih  August,  1842,  in  the  city  of  Louisville,  at 
night,  after  the  usual  hour  for  supper.  He  does  not  reco)* 
lect  that  any  one  was  present  besides  himself,  said  Catha* 
rtna  and  the  minister,  who  had  been  aent  for  and  his  at- 
tendance procured  by  her.  That  he  was  not  personally 
acquainted,  before  that  time,  with  the  minister,  to  whom' 
be  handed  the  license,  and  saw  that  he  had  a  paper  de^ 
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KwHC         etarfng  him  to  be  a  minister.    That  the  ceremony  of  mar- 
Knanbr^  &o.    riage  was  then  performed  in  ihe  usual   manner,   in  the 
'  English  language.    In  addition  to  these  particulars  in  re- 
gard to  the  marriage,  he  states  several  others,  and  finally 
states  that  the  name  of  the  minister,  who  solemnized  the 
ntes.'was  Klein>,  who  bad  been  a  minister  at  the  Get  man 
Lutheran  church  in  Louisville,  in  the  spri^ng  and  early 
fall  of  1842>  and  (»t  whose  church  said  Cacharina  was  in 
the  habit  of  attending.    He  further  adds,  that  the  preach- 
er, at  the  time,  gave  a  statement  in  writing,  that  suck 
marriage  had  been  celebrated,  which  had  been  lost. 
The  proof  of  cohabitation  by  the  parties  subsequent  to 
Proof  of  cohabi.  |jje  period  of  thea41edged  marriage  and  of  lecogniiion  by 

tationand  recof-  /        ^  .      .^      .  .  .  •   .. 

niiioD^byihepar-  each  Other  a»  man  ftod  Wife,  19  ample  and  satisfactory. 
MmwvSt  wife  is  Such  pfoof.  for  most  purposes,  has  been  deemed  suffi- 
aea  deema?" suf-  ^^^^^  to  justify  a  presumption  of  ari  actual  marriage.  It 
ficient  proof  of  is  prima  fit cie  evidence,  but  subject  to  be  encountered 
^crfaowsverto  and  rebutted  by  countervailing  testimony.  But  in  this 
brsnit^bTthi  case,  a  direct  issue  is  made  up  by  the  parties,  whether 
relatibna  ot  the  xheie  had  been  a  nftarriage  in  fact,  as  claimed  and  relied 

•upposed      Wile 

againitthe  np-  on  by  the  defendant.  Under  that  issue,  preof  of  recog- 
]^/the  property  Hition,  acknowledgment  of  cohabitation,,  is  not  alone 
aa  ^oMd  ^?fe^  sufficient,  under  the  circumstances  of  this  case,  to  satisfy 
where  the  issue  it  and  establish  a  maTriage. 

fact^r^Botfauch  The  effort  on'  the  part  of  Kuhl  to  establish  it  by  other 
SJffic?e*lJt;amL°r'  testimony,  proved  signally  abortive,  and  is  characterized, 
■bSildb^'^  ^ed!  *"  ^*®^  ^^  *^  aoswer  and  testimony  adduced,  by  an 
amount  of  fiction,  fraud  and  perjury,  rarely  so  glaringly 
ttianifest  i»  a  judicial  proceeding.  The  answer  and  the 
testimony  have  undergone,  by  the  Chancellor,  a  most 
searching,  and  for  Kahl,  fatal  scrutiny.  Deeming  it  ui> 
necessary  to  go  into  a  tedious  analysis  and  argument  of 
the  testimony  and  facta-  of  the  case,  we  need  only  remark 
that  ween t>rely  concur  in  the  views  of  the  Chancellor  in 
regard  to  the  testimony,  and  in^  his  conclusions,  that  the 
defendant,  Kuhf,  has  failed  to  establish  a  marriage  with 
ihe  deceased,  either  e2c /ure  or  dtfacio. 

In  regard  to  the  deposition  suppressed  by  the  Chancel- 
lor, we  think  there -was  no  error,  and  in  regard  to  other 
alledged  errors,  they  are  not  deemed  ayailaUe. 
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Wherefore,  the  decree  is  affirmed.  «««»'»  Ex'«. 

"08 

Greene,  Marshall  and  Fliisser  for  appellant;  Pilcher        Basvk. 
4r  Havser  and  Fry  for  appellees. 


Beard's  Executor  vs  Basye.  Chancery. 

Error  to  the  Spencer  Circuit. 

Husband  and  wife.    Laws  of  comily.    Bonds  of  indem-      Case  41. 

nily. 

Jvo0i  Mabshali.  delivered  the  opinion  of  the  Court.  Octcbgr  14. 

In  January,  1833,  Stephen  Beard  executed  to  E.  Ba-    The  staiement* 
•ye,  a  writing  whereby  he  did  '^agree.  bind  and  oblige  B"atye°/^bin  and 
himself  to  E.  Basye  for  all  loss,  danoages,  trouble  and  ex-  amended  bill. 
peose  that  he  may  sustain  or  be  at,  provided  there  ever  ,rmizA 

should  suit  be  brought  against  him  by  Mary  B.  McDonald,  JLj^ 
or  J.  L.  McGee,  or  their  heiis,  for  any  negroes  that  he 
may  hereafter  purchase  from  Joshua  McDonald ;  and  also 
bound  himself  to  attend  to  and  settle  the  present  compro- 
mise, and  to  attend  all  other  suits  that  may  be  brought 
(against)  him  for  any  negroes  so  purchased."  It  may  be 
assumed,  that  shortly  alter  the  date  of  this  writing,  and 
upon  the  faith  of  it,  Basye  purchased  from  Joshua  McDon- 
ald, six  negroes,  at  the  aggregate  price  of  about  $1,900; 
that  Beard  and  McDonald  having  removed  soon  after  to 
the  Slate  of  Indiana,  McDonald  died  there  in  the  year  1833 
or  early  in  1834.  After  which  his  widow,  Mary  B.  McDon- 
ald, brought  an  action  of  detinue  against  Basye,  for  five 
of  the  six  alaves  which  he  had  thus  purchased,  and  also 
an  action  against  Bryant  Sloan  for  the  sixth  one,  which 
had  been  sold  to  him  by  Basye.  In  1833,  while  these 
suits  were  pending,  Basye  filed  this  bill  against  the  rep- 
resentatives of  Beard  and  others,  to  secure  the  indemnity 
promised  in  the  writing  above  set  forth,  by  attaching  cer- 
tain debts  due  to  Beard's  estate  by  persons  residing  in 
Kentucky.  He  alledges  that  he  had  paid  $300  to  Beard, 
and  $400  to  McDonald*8  legatee,  and  that  his  notes  for 
$t,224,  the  residue  of  the  price  of  the  negroes,  were  still 
outstanding.    He  also  alledges,  that  he  is  apprehensive 
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BiAio's  fix*!,  of  losing  the  suit,  and  that  be  has  been  put  to  great  ex- 
Babtk.  pense,  &c.  in  defending  it,  amounting  to  $300.  In  an 
amended  bill,  healledges  that  the  five  negroes  have  beea 
recovered  from  him  in  the  action  of  detinue,  of  the  ag- 
gregate value  of  $1,900,  and  that  he  has  satisfied  the 
judgment.  And  making  the  executor  of  Beard,  who  waa 
also  administrator  of  McDonald's  legatee,  a  defendant  in 
both  characters,  calls  upon  him  to  produce  the  outstand- 
ing notes  for  the  price  of  the  negroes,  and  prays  a  decree 
for  the  seven  hundred  dollars  which  he  had  paid,  with  in- 
terest, and  for  a  cancelment  of  the  notes,  &c.  &c. 
•  Beard'^  executor,  in  answer,  produced  the  three  notes 

A^Mwet^Beai^'i  refeired  to,  set  out  the  claims  of  Joshua  and  Mary  B. 

aid's      legate*  McDonald  to  the  negroes,  alledged  the  invalidity  of  Mrs. 

biiL*  *  *^™**  McDonald's  claim,  and  charged  that  the  judgment  ia 
detinue  was  obtained  fraudulently  by  a  collusive  compro- 
mise between  Basye  and  the  attorney  for  the  plaintiff, 
and  that  the  verdict  was  rendered  solely  on  the  ground 
of  this  compiomise,  and  not  as  the  result  of  any  invests 
gation  or  decision  by  the  jury.  The  answer  as  to  these 
matters,  is  made  a  cross  bill,  to  which  Basye  respoada, 
denying  the  alledged  fraud,  and  maintaining  the  validity 
of  Mrs.  McDonald's  tilte,  but  admitting  that  there  waa 
a  compromise,  embracing  the  value  of  the  slaves  to  be 
assessed  by  the  verdict,  and  also  providing  that  the  plain- 
tiff should  recover  neither  hire  nor  costs.  But  he  denies 
that  any  fact  was  admitted  essential  to  the  establishment 
of  the  plaintiff's  title.  And  he  alledgesthat  the  compro- 
mise was  advantageous  to  Beard's  estate,  by  placing  a 
less  value  on  the  slaves  than  coold  have  been  proved, 
and  by  excluding  from  the  recovery  the  plaintiff's  costs. 
He  also  relies  upon  the  fact,  that  Beard  was  notified  of 
the  suit,  and  bound  to  defend  it,  and  that  he  did  in  bis 
lifetime  employ  an  attorney  to  aid  in  (he  defence,  and 
says  that  the  executor  of  Beard,  though  having  full  knowl- 
edge of  the  suit,  not  coming  foiward  t&his  assistance,  he 
did  agieeas  to  the  value,  hire  and  cesta,  and  to  make  no 
further  defence  than  was  requisite  to  put  the  plaintiff  on 
the  proof  of  her  right,  and  to  secure  him  in  his  recourBe» 
and  he  avers  that  the  plaintiff '^s  title  was  good. 
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Upon  Snal  beariog,  the  Coort  decieed  the  repayment    Biaij>*8 £x»t» 


by  Beard's  executor,  of  the  S700  which  bad  been  paid,        Babtk. 
with  interest  from  the  date  of  the  recovery  in  detinue,  also     Decree  of  the 
tbe  cancelment  of  the  three  notes  remaining  unpaid,  and  ^"^"^^     ^^^ 
the  payment  of  $200,  the  fee  paid  to  the  attorney  in  the 
action  of  detinue,  in  addition  to  his  legal  costs  in  that 
suit,  and  appropriated  to  the  satisfaction  of  the  decree  so 
much  of  the  attached  funds  as  remained  in  the  hands*  of 
the  receiver,   reciting  that  two  sums  speci6ed  as  part 
thereof  iiad  been  paid  over  by  him  to  the  executor  of  * 
Beard. 
The  errors  assigned  by  Beard's  executor,  question  the    EnotB  ••■ifned 

«..,  T».  ..to  thu  decree, 

correctness  of  eveiy  part  of  this  decree.  But  the  prmci- 
pal  questions  in  the  case,  relate  to  the  title  of  Mrs.  Mc- 
Donald, and  the  effect  of  the  judgment  in  the  action  of 
detinue. 

It  appears,  that  before  her  marriage  with  Joshua  Me-  The  enbitaiice 
Donald,  Mrs.  McDonald  was  a  widow,  residing  in  the  jfrs.*Mci^na?d 
Slate  of  Louisiana,  where  her  first  husband  had  died,  JJ^JjJ  husband, 
leaving  her  tbe  owner  of  a  considerable  estate,  in  slaves 
and  personalty ;  that  in  the  year  1825,  she  married  Mc- 
Donald, who  had  no  estate,  and  who,  when  he  had  be- 
come fully  possessed  of  hers,  persuaded  her  to  come  with 
faim  to  Kentucky,  under  the  promise  that  if  she  should 
be  dissatisfied,  he  would  take  her  and  her  property  back 
to  Louisiana ;  and  also,  as  she  says,  that  there  should  be 
no  change  in  the  ownership  of  the  property.  This  remo- 
val to  Kentucky  took  place  about  the  year  1826,  and  in 
May,  1829,  Mrs.  McDonald  filed  her  bill  in  tbe  Circuit 
Coort  of  Spencer  county,  alledging  ill  treatment  in  vari- 
ous ways  by  ber  husband,  and  a  waste  of  her  property, 
and  praying  for  a  divorce,  and  for  a  restoration  of  all  her 
property,  to  which,  as  she  alledged,  she  remained  enti- 
tled by  the  laws  of  Louisiana,  notwithstanding  her  mar- 
liage^  At  an  early  stage  of  this  suit,  an  interlocutory 
order  was  made,  directing  one  third  of  the  slaves  and  land 
in  tbe  bill  mentioned,  (the  land  having  been  purchased 
with  tbe  funds  derived  from  the  wife's  estate,)  to  be  as- 
signed io  Mrs.  McDonald.  Under  this  order  seven  slaves 
were  alotted  to  Mrs.  McDonald,  on  giving  bond  to  have 
them  forthcoming  to  answer  the  decree  of  the  Court,  and 
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Bbab»^bEx'b.    fourteen  were  left  with  her  husband,  who  had  already 

BisYB.         given  similar  bonds  under  the  restraining  order  granted 

on  Sling  the  bill.     The  twenty  one  shves  were  all  either 

of  the  original  stock  which  had  belonged  to  Mrs.  Mc* 

Donald  in  Louisiana,  or  their  children. 

In  Decofnber,  1832,  a  writing  was  executed  by  persons 

Compromifle  of  professing  to  be  the  authorized  agents  of  McDonald  and 

the     [act    cited   '^  ..  .•      i  u-   u  .   j    .  •        .u- 

case.  wiie  respectively,  which  purported  to  cotnpromise  this 

suit  by  a  relinquishment  on  the  part  of  the  husband,  of 
all  claim  to  the  seven  slaves  which  had  been  allotted  to 
the  wife,  and  which  are  stated  in  the  instrument  to  have 
been  owned  by  her  prior  to  her  last  marriage,  and  to  have 
belonged  to  her  in  her  own  right,  under  the  laws  of  Lou* 
isiana,  and  by  the  will  of  her  husband;  and  McDon- 
ald was  also  to  pay  to  her  the  sum  of  $260,  which 
when  paid,  was  to  be  in  full  of  all  claim  to  dower,  ali- 
mony or  in  her  own  right,  which  she  had  or  might  ever 
have  in  the  estate  of  McDonald,  who  on  his  part,  relin- 
quished all  claim,  present  or  future,  to  the  above  men* 
tioned  property,  and  to  all  which  his  wife  might  thereafter 
acquire;  and  by  the  instrument  Mrs.  McDonald  receives 
this  provision  in  full  of  all  claim,  &c.,  and  relinquishes 
all  claim  of  dower,  and  in  fee  to  the  tract  of  land  above 
mentioned,  and  also  to  fifteen  slaves  by  name,  all  of 
whom  were  in  fact,  just  as  much  her  property  as  the  seven 
that  she  retained.  And  it  was  further  stipulated  that  the 
agreement  should  be  entered  as  the  decree  of  the  Court 
whenever  the  S250  should  be  paid,  &c. 

On  the  8th  of  January,  1833,  an  additional  agreement 
was  executed  by  the  same  parties,  by  which  the  S250  were 
released,  and  in  lieu  thereof  McDonald  relinquished  to 
his  wife  45  acres  of  land,  being  the  one  third  which 
had  been  allotted  to  her  under  the  interlocutory  order* 
and  she  was  to  pay  him  $63  79,  and  this  alteration  was 
to  be  incorporated  and  made  a  part  of  the  first  agreement. 
This  is  the  compromise  which  Beard  undertook  to  at- 
tend to  and  settle  in  the  indemnifying  bond,  dated  a  fe^^ 
days  after  this  last  agreement,  and  on  which  the  present 
suit  was  founded.  But  although  placed  among  the  papers 
of  the  suit  to  which  it  relates,  it  never  was  made  the  de- 
cree of  the  Court,  and  has  received  no  judicial  sanction. 
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In  May,  1834,  the  death  of  McDonald  was  suggested,  and  ^^^'^  ^*'■• 
at  the  succeeding  term  the  record  states  that  the  suit  was         Babwl 
dismissed  on  motion  of  the  complainant's  agent. 

The  six  slaves  sold  by  McDonald  to  Basye,   and  to  The  eontioTenf 

,.,„,,  f  •    J  •.  *      .  m  regard  to  th« 

which  Beard  s  promise  of  indemnity  or  guaranty  is  un-  sia?eiBUted. 
derstood  to  relate,  are  a  part  of  the  fifteen  named  in  this 
compromise,  and  relinquished  to  McDonald;  and  except 
Jacob,  who  was  sold  by  Basye  to  B.  Sloan,  are  a  part  of 
of  the  fourteen  which  had  been  allotted  to  McDonald,  or 
left  with  him  under  the  interlocutory  order.  Beard's  ex- 
ecutor denying  that  Mrs.  McDonald  ever  had  title  to  the 
slaves  in  Kentucky,  except  under  the  compromise,  relies 
upon  that  instrument  as  having  transferred  to  her  husband 
and  extinguished  in  her,  whatever  right  she  may  have  had 
in  any  except  those  relinquished  to  her.  It  is  contended 
OD  the  other  hand,  that  she  did  not  lose  her  property  in  the 
slaves  by  her  removal  with  her  husband  to  Kentucky,  and 
that  the  alledged  compromise  was  imposed  upon  her  by 
fraud,  and  was  otherwise  ineffectual  to  divest  her  of  her 
right. 

It  is  manifest  from  the  articles  of  the  civil  code  of  Lou-  The  cjTiioodeof 
isiana,  2,314  and  2,315,  which  are  incorporated  into  this  ; ard  to  the  pro|H 
record,  that  the  slaves  in  question  having  been  the  prop-  S2?,^w{lciwen- 
erty  of  Mrs.  McDonald  before  and  at  the  time  of  her  ^®"    yolunurr 

^  sepftTation       of 

marriage,  did  not,  by  the  marriage,  vest  in  her  husband,  proMrtybetween 
but  remained  her  separate  property  of  the  class  denomi-  ?^d.*"  *"  ^  * 
Bated  dotal.     Article  2,399,  authorizes  the  wife  to  "peti- 
tion against  the  husband  for  a   separation  of  property 
whenever  her  dowry  is  in  danger  from  his  mismanage- 
ment or  otherwise,  or  when  the  disorder  of  his  affairs  in- 
duces the  belief  that  his  estate  will  not  be  sufficient  to 
meet  ber  claims."    By  article  2,401,   "separation  of 
property  must  be  petitioned  for  and  ordered  by  a  Court  of 
Justice,  after  hearing  all  parties.    It  can,  in  no  case,  be 
referred   to  aibitration.     Every  voluntary  separation  of 
property  is  null  and  void,  as  it  respects  third  persons,  and 
the  husband  and  wife  between  themselves."    And  by 
article  2,410,  "the  wife  separated  in  person  andproperty 
or  in  property  only,  has  again  the  free  administration  of 
her  estate.     She  may  dispose  of  her  movables,"  &c. 
Vol.  VII.  18 
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BMia>>S7>«       Assoming  for  tbe  present,  that  the  mere  fact  of  removal 
BwK.         to  the  State  of  Kentucky,  did  not  transfer  to  McDonald 

""  ^  the  slaves  of  his  wife,  but  that  ihe  property  still  remained 

in  ber,  the  question  to  be  considered  is,  whether  she  was 
divested  of  her  right  by  any  subsequent  act  of  her  hus- 
band, or  herself,  or  of  both.  If  this  question  were  to  be 
decided  by  the  laws  of  Louisiana,  we  should  have  to  regret 
that  so  small  a  portion  of  those  laws  has  been  proved  in 
this  case.  It  is,  however,  clearly  inferrable  from  the  arti- 
cles above  cited,  that  until  there  has  been  a  legal  separa- 
tion of  person  or  property,  or  both,  the  husband  has  tbe 
right  to  administer  or  manage  the  dotal  property  of  the 
wife  as  well  as  his  own.  Hence  it  is  argued  that  bis 
alienation  of  tbe  slaves  to  Basye^  was  sufficient  to  invest 
him  with  an  indefeasible  title.  But  without  conjecturing 
what  may  be  tbe  extent  or  tbe  limitations  of  the.husband's 
Wght  before  separation,  or  what  title  his  bona  fide  alienee 
nay  acquire  as  against  the  wife,  we  think  it  may  be  in- 
ferred with  sufficient  certainty,  that  where  the  husband  has 
no  estate  but  his  wife's  dotal  property  and  its  proceeds, 
when  l>e  is  evidently  endeavoring  to  convert  her  property 
and  divert  it  from  the  legal  course  of  succession,  and  es- 
pecially when  upon  these  and  other  grounds  tbe  wife  is 
before  a  competent  tribunal,  claiming  a  sepaiation,  and 
asserting  her  right  to  all  the  property  in  the  husband's 
possession,  one  who,  with  a  knowledge  of  these  facts, 
purchases  from  him  a  portion  of  the  very  property  brought 
by  her  upon  marriage,  and  claimed  in  the  proceeding  for 
a  separation,  will  find  no  protection  in  any  article  of  tbe 
code  of  Louisiana.  Even  the  principles  of  the  common 
law,  which  pays  so  much  regard  to  possession  arnl  osten. 
sible  ownership,  would  not  allow  a  purchase  under  such 
circumstances,  to  impair  the  pre-existing  rights  of  tbe 
wife.  It  would  be  strange  indeed,  if  tbe  taws  of  Louisi- 
ana would  permit  the  rights  which  they  specifically  re- 
serve to  the  wife,  to  be  thus  defeated.  At  any  rate,  we 
should  not,  upon  conjecture,  assume  that  this  is  so.  We 
conclude,  therefore,  tfaat  upon  the  assumption  that  Mrs. 
McDonald's  title  remained,  notwithstanding  tbe  removal 
to  Kentucky,  it  was  not,  under  the  principles  either  of 
the  Louisiana  or  the  Kentucky  law,  and  by  tbe  mere  act 
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of  her  husband,  Iransferred  to  Basye,  to  whose  purchase    BtAM)»tBi*H. 
ail  the  impairing  circumstances  just  referred  to  were  cer-         Bast^ 
tainly  applicable.    Was  her  title  then,  divested  by  the 
compromise  of  her  suit  for  a  separation? 

Whatever  might  have  been  the  effect  of  a  decree  em.     A  woman,  th* 

,,...  ./I  1.  ..,    owner  ol  BlaTei, 

tXKJymg  this  compromise,  (arKl  even  such  a  decree  might  married  in  Loui- 
have  been  set  aside  in  equity,  if  fraudulently  procured,)  Ji^ied"^  T« 
the  agreement  referred  to  derives  no  force  or  sanctity  from  |»'u»baod  to  Ken- 

I      .        .  -     .         ,     .  .    ..   ,   ,  ,:  lucky,  where  she 

having  been  made  m  relation  to  a  judicial  proceeding,  or  BuedforaiimonT^ 
from  having  been  filed  among  the  papers  of  a  pending  compiomule^bf 
suit.  There  never  was  any  judicial  action  upon  it.  Nor  iglntaofThepar^ 
does  it  appear  to  have  produced  any  effect  upon  the  con*  iiM,«iMipart  of 

^     .     i.    L  .1       .  •    J-    .   I  .        1        .1         #  the  sUves  of  Uie 

dact  of  the  S4jit,  at  least  none  prejudicial  to  the  rights  of  wiieaurrendered 

McDonald,    It  stands  as  a  mere  private  agreement  be-  Hcw*iat^^« 

iween  husband  and  wile  by  their  professed  agents,  rela-  ^^^\J^^\^. 

ting  to  theif  mutual  claims  upon  the  property.     As  such  rendered  lo  the 

it  was  liable  to  be  impeached  in  the  action  of  detinue  as  impaired^"  the 

it  is  also  in  this  suit,  on  the  ground  of  the  incompetency  ^^a"^'no*i  ^idi 

of  Mrs.  McDonald,  ot  want  of  authority  in  her  agent,  or  tf^o  decree  of  the 
vrontof  mutuality  of  obligation,  or  on  the  ground  of  fraud 
against  her.  Testing  its  efficacy  by  the  facts  and  with  a 
view  to  these  objections  we  are  of  opinion  that  it  must 
be  regarded  as  wholly  ineffectual  both  at  law  and  in 
equity,  to  divest  Mrs,  McDonald  of  her  title. 

1.  There  is  no  evidence  of  authority  in  the  person  pro-  Mra.MeDonaWi 

fessing  to  act  as  the  agent  of  McDonald,  except  in  the  5SSori8ed**^"1o 

acquiescence  of  the  principal  in  an  arrangement  by  which  conduct Uioeuit, 

......        .r,  .  Tj.it.      had  no  aulhoritjr 

two  thirds  of  his  wife  s  property  was  vested  absolutely  m  to  alienate  her 
him.     2.  The  agent  of  Mrs.  McDonald,  though  amhor.  eiVVwr^dirah* 
ized  to  conduct  the  suit,  had  at  the  time  of  the  com  pro-  '•t^'yi'- 
mise,  no  color  of  authority  to  alienate  her  title;  and  al- 
though she  afterwards  made  her  mark  to  an  instrumeot 
importing  a  ratification  of  what  he  had  done  in  compro- 
mising the  suit,  there  is.  in  the  instrument  etecuted  by' 
her,  no  specification  of  the  terms  of  the  compromise,  and 
nothing  to  indicate  that  she  was  thereby  deprived  of  all 
claim,  future  as  well  as  present,  upon  the*  slaves  which 
had  been  left  in  her  husband's  possession.     Her  inability 
to  read  writing,  the  tenacity  with  which,  in  her  amended 
bills  and  affidavits,  up  to  a  period  but  little  anterior  to  the 
execution  ofthe  fiist  agreement  of  compromise,  she  main- 
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Biabo'aEx'b.  tained  her  right  to  all  the  slaves;  the  fact  that  her  boS' 
.  Bastc.  band  and  others,  among  whom  was  Beard,  were  not  only 
resisting  this  claim,  but  attempting  to  defeat  it  by  aliena* 
tions  of  the  property,  immediately  after  the  compromise 
and  before  the  ratification,  the  obvious  inequality  and  in- 
justice of  the  arrangement,  if  the  slaves  all  belonged  to 
Mrs.  McDonald,  and  the  circumstance  that  while  the  agree* 
ment  seems  to  make  the  compromise  of  the  suit  and  the 
release  of  the  seven  slaves  to  Mrs.  McDonald  and  a  relin- 
quishment by  her  of  all  claim  upon  the  estate  of  McDonald 
prominent  objects,  stated  in  so  many  words;  there  are  but 
few  words  not  readily  distinguished  from  the  context,  which 
import  an  absolute  relinquishment  of  the  slaves  by  her  to 
McDonald;  all  these  circumstances  tend  to  raise  at  least  a 
suspicion  that  the  ratification  executed  by  her  after  she 
had  returned  to  Louisiana,  may  have  been  obtained  with« 
out  a  proper  representation  of  the  real  terms  and  intend- 
ed effect  of  the  agreement  to  which  it  relates.  It  does 
not  appear  by  whom  it  was  procured.  Its  execution  may 
have  been  obtained  by  Beard  or  his  agent  in  pursuance  of 
his  undertaking  made  only  two  or  three  weeks  before,  to 
attend  to  and  settle  the  present  compromise.  It  is  not 
shown  that  the  agent,  whose  acts  it  professes  to  ratify, 
ever  received  it,  or  acted  under  it.  At  any  rate,  be  did 
not  carry  out  the  agreement  which,  but  for  this  ratification, 
was  wholly  unauthorized,  but  without  having  it  entered 
as  the  decree  of  the  Court,  caused  the  suit  to  be  dismis- 
sed on  his  own  motion.  We  should  hesitate  to  pronounce 
this  agreement  and  ratification  effectual,  even  if  Mrs. 
McDonald  bad  been  competent  to  make  them  so. 
Sr  ^fo'irheT  ^"*  supposing  the  agreement  to  have  been  executed  by 
dotal  or  separate  the  husband  and  wife  in  person,  then  as  a  private  agree* 
lf^?'ia^'*of  °^®"*  for  the  separation  of  the  wife's  property  from  that  of 
PMied**to  th«  ^^^  husband,  before  a  final  hearing  of  the  suit,  and  with- 
huBband  by  a  out  the  sanction  of  the  Judge,  it  was  null  and  void,  both 
husband  and  wife  ^^  to  themselves  and  as  to  strangers,  by  the  denunciation 
tii?2f  thS"dit  ^^  *^^^^'®  2'*01  ^f  ^h®  Louisiana  code,  if  it  is  to  be  test- 
ed by  that  code.  As  an  agreement  between  them  for  a 
division  of  the  wife's  property  alone,  before  a  legal  sepa- 
ration of  person  or  property,  it  comes  within  the  spirit 
if  not  within  the  letter  of  the  same  denunciation.  And 
in  either  of  these  aspects,  it  is  denounced  as  void  by  the 
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common  law  and  by  our  law  under  which  the  husband  *•*»»'•  Ex'«. 
and  wife  can  make  no  valid  contract  directly  between  Babtb, 
themselves,  and  no  valid  transfer  of  property  directly 
from  one  to  the  other.  There  may  indeed,  be  an  excep- 
tion in  our  law  in  the  case  of  personal  property  held  in 
trust  for  the  sole  and  separate  use  of  the  wife,  to  which 
the  phrase,  separate  property  of  the  wife,  is  here  applied. 
According  to  many,  and  perhaps  the  current  of  authori- 
ties, the  wife,  with  respect  to  such  property,  is  regarded  in 
equity  at  least,  as  a  feme  sole.  But  the  dotal  property  of 
the  wife,  under  the  laws  of  Louisiana,  though  called  her 
separate  property,  stands  on  a  different  ground.  It  isnot 
so  denominated,  because  she  retains  the  right  of  separate 
control  and  disposition  notwithstanding  the  marriage. 
For  until  a  legal  separation  of  peison  or  property,  she 
has  no  such  right  under  any  article  of  the  code  which  has 
been  exhibited  in  the  case.  But  on  the  contrary,  the 
right  of  administering  or  managing  the  property  of  each, 
belongs,  until  separation,  to  the  husband;  and  the  wife's 
dotal  property  is  called  her  separate  property,  to  distin- 
guish it  from  the  common  property,  consisting  of  the 
gains  or  acquets  made  during  the  marriage,  by  the  prop- 
erty and  exertions  of  both;  and  because  it  was  in  fact  her 
separate  property,  before  and  at  the  marriage,  and  by  the 
law  of  Louisiana,  continues  to  be  her  property,  notwith- 
standing the  marriage,  subject,  upon  her  f)etition,  and 
ToTjusi  cause,  to  be  again  restored  to  her  separate  control 
and  disposition,  by  the  decree  of  a  Court,  and  subject, 
also,  to  be  resumed  by  her,  (perhaps  under  certain  for- 
malities,) upon  the  dissolution  of  the  mairiage,  either 
by  divorce  or  by  the  death  of  the  husband. 

We  are  of  opinion,  therefore,  that  Mrs.  McDonald  was  a  maniagB  in 
not  divested  of  her  title  or  interest  in  these  slaves,  either  Jfe^^ijht*  o?the 
by  the  sale  made  of  them  by  her  husband,  or  by  her  own  wife  lo  her  prop- 

.  ,  .  .  1.  .  I  .  J  1*1     ©'ly  !•  protected 

act  m  making  or  ratifymg  the  compromise  under  which  to  her,  is  not  lost 
his  sale  is  attempted  to  be  sustained.  And  we  are  thus  ^^  ^er  huXifd 
brought  to  the  very  important  question,  whether  by  J^'x^nuck'^^iS 
the  removal  of  McDonald  and  wife  to  Kentucky,  the  terhis  death  her 
right  of  the  latter  to  the  slaves,  which  notwithstanding  her  dotal  ^prop- 
her  marriage,  continued,  by  the  laws  of  Louisiana,  to  be  Ju^JmirruJo*.* 
her  property,  became  under  the  operation  of  our  laws, 
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B«4BD*8  Ex'K.  absolutely  lost  lo  her  and  absolulely  invested  in  her  hos» 
BAgYB.  band.  It  does  not  appear,  and  cannot  be  inferred,  that  at 
the  tin)e  of  the  marriage  Mrs.  McDonald  contemplated  a  re- 
moval to  Kentucky,  or  consented  toany  modification  of  the 
marital  rights,  as  regulated  by  the  laws  of  Louisiana  appli* 
cable  to  the  case.  If  McDonald  then  intended  a  removal, 
with  the  purpose  of  thereby  acquiring  absolute  dominion 
over  the  property  of  his  wife,  he  intended  and  attempted  to 
practice  a  fraud  upon  her,  which  ought  not  to  be  sanctioned, 
unless  the  law  imperiously  confirms  the  intended  effect, 
it  might  not.  perhaps,  be  difficult  to  draw  this  inference 
of  original  bad  faith,  from  his  subsequent  conduct.  But 
supposing  the  idea  of  removal  and  of  asserting  absolate 
dominion  over  the  property,  to  have  been  afterwards 
conceived  and  matured,  it  was  still  a  fraud  of  the  most 
flagrant  character,  to  use  for  such  a  purpose  the  power 
and  influence  and  deceptions  promises  of  a  husband  to  in<- 
duce  the  wife,  in  ignorance  of  the  consequences,  to  con- 
sent to  an  act  which  might  be,  and  was  intended  to 
be  so  fatal  to  her  interests^  If  McDonald,  when  bis 
wife  after  their  removal,  became  dissatisfied  and  wished 
to  return,  had  taken  her  and  her  property  back  to  Loa- 
isiana,  as  he  had  promised  to  do,  we  suppose  there  can 
be  little  doubt  that  her  condition  and  rights  with  respect 
to  the  property,  would  have  been  there  considered  as  un« 
ajSected  by  the  removal.  If  she  had  absolutely  refused 
to  accompany  her  husband,  and  he  had  brought  the  slaves 
to  Kentucky  vyithout  her  consent,  leaving  her  in  Looisi- 
ana,  would  she  not  have  retained  her  rights  under  the  laws 
of  the  latter  State,  and  might  she  not  have  asserted  them 
in  a  tribunal  of  Kentucky,  and  with  effect,  unless  against 
innocent  purchasers  even  before,  and  most  certainly  af- 
ter her  husband's  death?  And  has  she  lost  her  right,  a 
vested  right  in  existing  property,  by  coi^senting  to  the 
removal  of  herself  and  property,  under  delusive  promises, 
fhe  fulfilment  of  which  would  have  secured  her  right? 
She  did  in  fact  become  dissatisfied  soon  after  the  removal 
to  Kentucky.  She  manifested  her  desire  to  return,  at  least 
as  early,  and  as  she  says,  before  the  commencement  of 
hersuit  for  a  divorce.  Before  its  termination,  she  did  in 
fact  return  to  Louisiana,  where  she  still  remains,  claim- 
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ing  a  citizenship  there.  And  upon  the  death  of  her  hus-  Bsabds £x'«. 
band,  she  instituted  her  remedies  for  the  recovery  of  the  Basyi. 
slaves  which  he  had  sold.  Did  her  consent  to  the  remo- 
val,  even  if  it  proceeded  merely  from  a  sense  of  duty  and 
conjugal  affection,  deprive  her  absolutely  of  her  citizen- 
ship in  Louisiana,  and  of  all  the  lights  secured  to  her  by 
the  laws  of  that  Slate?  Did  the  determination  of  her 
husband  to  lemove,  place  her  under  the  necessity  of 
either  surrendeiing  her  property  by  accompanying  him. 
or  of  renouncing  his  authority  and  society,  and  appealing 
to  (he  laws  to  prevent  a  removal  of  the  property  ? 

Most  assuredly  we  should  be  quite  certain  that  there 
is  something  in  the  laws  or  policy  of  Kentucky,  deciding 
this  question  peremptorily  and  unequivocally  in  the  affir- 
mative, before  we  would  be  authoiized  to  determine,  that 
by  the  removal  to  Kentucky  of  a  husband  and  wife  with 
property  which  belonged  to  the  wife  at  the  place  of  their 
marriage  and  former  lesidence,  and  until  they  entered 
KenlQcky,  the  property  became  at  once,  either  in  virtue 
of  her  consent  to  the  change  of  domicil,  however  obtain- 
ed, or  in  virtue  of  the  actual  change,  whether  with  or 
without  her  consent,  absolutely  lost  to  her,  and  absolute- 
ly transferred  to  her  husband.  For  the  principle  which 
would  place  so  unjust  a  power  in  the  hands  of  the  hus- 
band, and  present  to  the  wife  so  cruel  an  alternative,  we 
are  referred,  not  to  any  specific  law  or  policy  prohibiting 
the  wife  from  having  a  separate  interest  or  property  in 
personalty  or  slaves,  but  to  the  general  laws  regulating 
the  marital  relation  and  lights,  and  to  the  general  fact 
or  principle,  consequent  upon  those  laws,  that  the  wife 
does  not  and  cannot  hold  in  her  own  right,  the  absolute 
property  in  personal  effects.  Our  law  is,  that  the  mar- 
riage is  an  absolute  gift  or  transfer  of  all  the  personalty 
then  belonging  to  the  wife,  and  of  all  that  is  afterwards 
during  the  coverture  transferred  to  her.  What  she  has  at 
the  marriage,  becomes  by  the  marriage,  the  property  of 
the  husband,  and  what  she  acquires  afterwards  is  also  his 
by  virtue  of  the  marriage  and  the  law.  Our  statute 
makes  substantially  the  same  regulation  with  regard  to 
slaves,  vesting  such  as  belonged  to  the  wife,  at  the  mar- 
riage, in  the  husband,  and  also  such  as  come  to  her  dur- 
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Beard's  Ex'b.  jng  the  coverture,  by  descent,  devise  or  otherwise.  She 
Basyb.  cannot  hold  previous  acquisitions,  because  by  the  mar- 
riage she  or  the  law  gives  them  to  ihe  husband,  and  for 
the  same  reason  she  cannot  hold  future  acquisitions. 
And  t[)us  all  personal  property,  whenever  and  however 
acquired  by  her  at  or  during  the  marriage,  is  ordinarily 
embraced  in  the  disability  or  prohibition,  because  ordi- 
narily there  can  be  no  personal  porperty  owned  or  ac- 
quired by  the  wife  to  which  this  rule  in  one  or  the  other 
of  its  branches  will  not  apply. 

But  here  is  a  case  in  which  the  question  is  not  as  (o 
property  acquired  after  the  marriage  and  within  this  Slate, 
but  as  to  property  owned  by  the  wife  before  the  marriage, 
and  which,  notwithstanding  the  marriage,  remained  hers 
by  the  laws  of  the  State  in  which  she  and  her  husband 
were  married,  and  continued  for  some  time  to  reside. 
Most  certainly  that  part  of  the  law  of  this  State,  which 
transfers  the  wife^s  property  at  the  time  of  the  marriage, 
to  the  husband,  did  not  operate  in  this  case,  because  nei- 
ther the  marriage,  nor  the  parties,  nor  the  property,  were 
under  the  jurisdiction  of  this  State,  but  were  all  within  & 
State  whose  laws  did  not  transfer  the  property  to  the  hus- 
band, but  preserved  the  right  in  the  wife,  notwithstanding 
the  marriage.  It  is  equally  certain,  that  that  principle  of 
the  law  which  vests  in  the  husband  the  acquisitions  of 
the  wife,  does  not  apply  to  these  slaves,  because  they 
were  neither  acquired  after  the  marriage,  nor  aftei  the  re- 
moval to  this  State,  but  belonged  to  hei  before  marriage^ 
and  continued  hers  afterwards,  until  she  and  they  came 
with  her  husband  to  this  State.  By  what  law  then,  is  she 
to  be  divested  of  this  vested  right  and  ownership,  and  the 
slaves  which  were  hers  vested  absolutely  in  her  husband? 
Surely  it  will  not  do  to  say  that,  because  women  married 
and  residing  here,  do  not  and  cannot  hold  personal  prop- 
erty, therefore  a  woman  married  elsewhere  and  allowed 
by  the  laws  there  to  hold  her  property,  shall,  upon  coming 
here  with  her  husband,  be  deprived  of  all  interest  to  it. 
The  laws  of  Louisiana  cannot,  it  is  true,  be  brought 
WMOM^ml^ht  ^^^^ *°  create  a  right,  nor  to  regulate  the  mode  of  its  ex- 
•oDsuited  to  as-  ercise  or  assertion,  and  certainly  not  to  establish  a  riuht 

certftia   and  de«    .  •         *  i 

termiae  a  right  m  contravention  of  oar  laws  or  policy,  and  to  the  injury 
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«f  «tir  citizens.    But  they  may  be  brought  here  to  ■estab-    Bkaeo'bEx'i. 
iisb  or  prove  a  right  existing  there  while  the  parties  and        Bmtb. 
ibe  subject  were  wholly  within  the  jurisdiction  of  that  acquired  mder 
State,  and  it  is  for  the  laws  here  to  determine  what  modi-  be^piitdln  Rf! 
fications  of  riffhihave  been  caused  by  the  introduction  of  >»    determiouig 

^  U1086  lights  00- 

the  parties  and  the  subject  within  their  jurisdiction.  It  tween  hashaoA 
is  to  be  observed  then,  that  the  principle  of  our  Jaw  which  *°^  ^^  *' 
establishes  the  title  of  personal  property  in  the  husbaad 
in  exclusion  of  the  wife,  and  which  prohibits  or  disables 
her  from  holding  the  title,  relates  to  the  title  only,  that  is« 
the  legal  title  or  absolute  ownership,  snd  not  to  the  bene- 
ficial interest  in  the  use.  The  wife's  legal  title  in  per- 
sonalty in  possession,  is  ^o-instanter,  vested  in  the  hus- 
band, and  carries  with  it  the  beneficial  interest  and  the 
rigbt  of  absolute  disposition,  unless  the  beneficial  inter, 
est  has  been  distinctly  separated  or  reserved,  and  the  uses 
declared  as  a  trust  upon  the  title* 

But  such  a  separation  of  the  beneficial  use  from  the  a  separation  of 
title,  though  in  fa?orof  the  wife,  and  even  to  the  exclusion  iii!,]j*'iom*th6 
of  the  husband,  is  not  prohibited  either  by  the  letter  or  beneficial  nee 
ibe  policy  of  our  laws.  On  the  contrary,  such  provisions  the  wi?e,  which 
for  tbe  separate  use  of  the  wife,  are  frequent,  and  whether  "  pr^porty?^* 
made  at  home  or  abroad,  are  uniformly  sustained  by  our  ^^  M  ibe  wife 

ry  ./.  •'.  jr-L  J  .i.         i.       *tlhe  maiTiage, 

Oonrta,  if  made  m  ^ood  faith,  and  so  manifested  to  tbe  ipnot  so  far  re- 
world  by  registration,  as  not  to  becorr^e  the  instrument  of  poi^cy"  of^Eei- 
injury  to  others.  jr/WtSU^J 
Under  the  operation  of  tbe  piiociple  that  the  legal  title  c«Dnoi  be  pro- 
of tbe'wife  vests  in  the  husband,  but  that  a  separate  use  if  ehaiteia  be  bo- 
or interest  declared  in  her  favor,  may  be  valid  and  will  be  2epwate  we^f 
sustained,  it  has  been  decided  that  if  a  chattel  be  be-  the  wife,  Uiough 
queatbed  to  the  wife  in  tarms  clearly  indicating  that  she  vest  in^tiiehiis! 
is  to  have  a  separate  property  or  interest  in  it.  the  hus-  ?e^id*^h*im^M 
band  will  take  the  legal  title  as  trustee  of  the  wife,  and  *'V;^««  /*'  ^« 

"  wile. — Argu, 

that  the  Court  will,  if  necessary,  appoint  a  trustee  to  se- 
cure her  interest.  It  has  also  been  decided  that  if  Siftme 
conveys  her  properly  before  marriage,  to  a  trustee  for  her 
own  separate  use,  &c.,  free  from  her  intended  husband, 
the  title  will  reveit  when  the  purposes  of  the  trust  are 
completely  and  certainly  accomplished  and  at  an  end, 
and  that  she  or  her  representatives  may  maintain  an  ac- 
tion at  law  upon  it;  and  it  is  well  settled  that  the  purcha- 
Vol.  VII.  19 
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BAARD'iBx'B.    ser  of  trust  property,  with  notice  of  the  trast»  acquires  no 
Basts.        better  right  than  the  trustee  had. 

Why  then,  and  upon  what  principle  of  law  or  policy, 
we  again  ask,  was  Mrs.  McDonald  divested  of  ail  inter- 
est in  these  slaves  by  her  removal  with  her  husband  into 
this  State?    Was  she  deprived  of  a  vested  right  without 
contract,  without  fraud,  and  without  crime,  merely  by 
subjecting  herself  and  property  to  our  laws?    There  was 
no  conflict  of  laws  in  regard  to  the  reservation  to  her  of 
an  interest  in  her  property  at  the  time  of  her  marriage ; 
and  her  removal  to  Kentucky  certainly  gave  no  retroac- 
tive operation  to  our  laws,  by  which  her  interest  was  on- 
settled  from  the  beginning.    She  came  here  unquestiona- 
bly with  a  vested  right  and  interest,  and  the  question  is 
as  to  the  effect  of  our  laws  upon  that  interest.    The  broad- 
est inhibition  of  our  law  declares  at  most,  that  she  shall 
not  or  cannot  hold  the  legal  title  for  her  own  benefit.    But 
there  is  no  prohibition  against  the  property  being  held 
either  by  her  husband  or  another,  in  trust  for  her  benefit. 
If  then  her  pre-existing  right  was  at  all  affected  by  her 
coming  here,  would  it  not  be  more  consonant  with  justice 
and  analogy  to  say,  that  it  was  modified  rather  than  des- 
troyed, and  that  if  her  husband  became  invested  with  the 
legal  title  by  virtue  of  our  laws,  he  took  it  in  trust  for  the 
benefit  of  his  wife,  or  the  joint  benefit  of  both?     But 
even  the  laws  of  Louisiana,  (in  which  perhaps  the  dis- 
tinction between  the  legal  and  equitable  title  may  be  nn. 
known,)  are  not  necessarily  to  be  understood  as  reserving 
to  the  wife  what  we  would  consider  the  legal  title,  since 
the  administration  and  management,  and  ostensible  con- 
trol and  possession  would  seem  to  be  in  the  husband. 
until  a  separation  takes  place.    If  those  laws  had  ex- 
pressly declared  that  the  husband  should  hold  the  dotal 
property  of  the  wife,  as  trustee  for  the  joint  benefit,  until 
separation  of  persons  or  property,  on  which  it  should  re- 
vert absolutely  to  the  wife,  there  would  have  been  no  con- 
flict either  between  the  laws  of  Louisiana  and  those  of 
Kentucky,  in  their  operation  on  the  same  subject,  or  be- 
tween these  latter  laws  and  the  right  of  Mrs.  McDonald, 
as  existing  before  she  came  to  this  State,  and  afterwards 
asserted  here.    If  on  the  other  hand,  the  laws  of  Louisi- 
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•na  had  expressly  declared  that  the  legal  title  should  re-  Bb^o's  Sz't. 
main  in  the  wife,  vesting  the  possession  and  control  of  Baiti. 
the  property  in  the  husband  for  their  joint  benefit,  then 
there  would  have  been  a  conflict  between  her  right  to 
hold  the  legal  title  as  reserved  by  the  foreign  law,  and  our 
law»  which  prohibits  or  prevents  a  wife  from  holding  the 
kgal  title;  and  so  far  as  the  interest  of  our  citizens,  who 
might  deal  with  the  husband  in  the  faith  of  his  being  the 
owner,  might  be  injuriously  affected  by  regarding  her  as 
the  legal  owner,  it  might  be  proper,  to  the  extent  of  this 
conflict,  and  foi  the  protection  of  our  own  citizens,  so  far 
to  disiegard  the  foreign  law,  and  to  consider  our  law  as 
operating  to  transfer  the  legal  title  to  the  husband.  But 
even  this  would  not  necessarily  involve  the  destruction  of 
the  wife's  interest,  since  the  right  to  the  beneficial  use 
jointly  or  separately  with  her  husband,  might  remain  in 
her  without  a  violation  of  our  laws,  and  without  injury 
to  our  citizens,  of  whom  none  would  be  affected  by  her 
interest  but  such  as  should  have  notice  of  it,  and  a  few 
years  might,  as  in  other  cases,  subject  the  property  abso- 
lutely, to  the  claims  of  her  husband's  creditors.  The 
laws  of  Louisiana,  so  far  as  they  are  placed  before  us, 
make,  (as  has  been  stated,)  no  disposition  of  the  legal 
title  by  name;  neither  do  they  denominate  the  husband 
a  trustee.  But  if  it  were  necessary  for  the  preseivation  of 
the  interest  which  they  undoubtedly  reserve  to  the  wife, 
it  might  not  be  doing  violence  to  them  to  consider  them 
as  making  the  husband,  in  fact,  a  trustee.  We  cannot, 
however,  suppose  that  the  question  should  or  can  be  made 
to  torn  upon  the  admissibility  or  inadmissibility  of  such 
a  construction,  or  upon  the  mere  formal  mode  in  which 
the  right  of  the  wife  is  reserved  or  secured  by  the  law  of 
her  original  domicil.  The  important  matter  is  that,  not- 
withstanding her  marriage,  a  right  in  her  property  was  re- 
served to  her  by  the  law  of  the  matrimonial  domicil,  to 
become  perfect  upon  separation,  by  death  or  otherwise, 
and  that  this  right  existed  in  full  force  up  to  her  removal 
to  Kentucky.  Justice  and  policy,  as  well  as  comity,  re- 
quire that  this  light  should  be  sustained  as  far  as  it  can 
be  done,  without  violating  the  laws  or  some  stringent  pol- 
icy of  our  own  State,  or  doing  injustice  to  its  citizens. 
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Bb^bcs  Er*».  and  we  Ihinlj  these  limila!ion«  are  observed  in  sayini^ 
BiAfB.  that  at  most,  our  law  operated  to  invest  the  husband  with 
the  legal  title  and  use,  until  separatiow,  or  until  the  dis- 
aolution  of  the  marriage  by  his  death,  when  it  reverted  to 
the  wire,  except  as  to  such  properly  aa  he  may  have  sold 
toa,bonafidt  purchaser,  not  having  notice  of  her  title; 
and  that  as  Basye  purchased  the  slaves  with  a  knowledge 
of  her  claim,  ahe  had  a  right  to  recover  them  from  him  in 
the  action  of  detinue. 

In  coming  to  this  conclusion,  we  have  not  thought  it 
necessary  to  refer  to  the  various  and  conflicting  opimoM 
which  are  copiously  cited  by  Judge  Story,  in  the  sixth 
chapter  of  his  work  on  the  conflict  of  laws.  It  would  be 
difiieult  indeed,  to  deduce,  either  from  the  conflicting  au- 
thorities there  referred  to,  or  from  the  reasoning  or  any 
indication  of  opinion  by  the  author  himself,  a  satisfactory 
conclusion  with  regard  to  the  law  applicable  to  the  ques- 
tion which  we  have  been  discussing.  But  in  an  extract 
from  Surge's  Commentaries  on  colonial  and  foreign  lawsr 
&c.,  contained  in  note  ^  to  section  187,(4)  page  161,  2d 
edition,  we  understand  the  doctrine  to  be  maintained, 
that  independently  of  the  theory  of  a  tacit  contract  be^ 
tween  the  parties  at  the  time  of  their  marriage,  adopting 
the  law  of  the  matrimonial  domicrl,  (with  regard  to  which 
there  is  much  diversity  of  opinion,)  that  law  should,  io 
ease  of  a  subsequent  change  of  domicil,  regulate  the 
rights  of  the  parties  in  property  held  before  the  change. 
We  confess,  however,  that  after  sueh  eiamrnation  and 
reflection  as  we  have  been  able  to  bestow  upon  the  sob- 
ject,  we  find  the  general  question  involved  in  great  un- 
certainty, and  so  far  as  opinions  are  concerned,  in  no 
little  confusion.  We,  therefore,  restrict  the  eooclueion 
which  has  been  stated,  to  the  particular  circumstances  of 
this  case,  includmg  not  only  those  under  which  Mrs, 
McDonald  was  induced  to  come  to  Kentucky,  and  the 
pendency  of  her  suit  for  a  divorce  and  restoration  of  her 
property  when  Basye  made  his  purchase,  but  also  the  fael 
that  her  husband  removed  shortly  afterwards,  to  the  State 
of  Indiana,  where  he  died,  and  that  before  his  death  she 
bad  returned,  permanently,  to  Louisiana,  and  thus  eviD* 
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46d,  99  sooft  as  her  disability  was  removed^  her  election    BtABo*a  £z*t. 
sever  to  have  become  a  citizen  ef  Kentucky.  Habyi. 

Upon  looking  into  the  record  of  the  action  against 
Basye,  we  find  the  facts  on  which  the  plaintiff's  right  of 
recovery  depended,  substantially  made  out  in  proof.  The 
defences  which  as  Beard's  executor  now  alledges,  might 
and  ought  to  have  been  made  on  the  ground  of  the  com- 
promise, and  the  sale  by  McDonald,  would  have  been  un- 
availing. And  as  Beard's  executor,  though  he  bad  notice 
of  the  pendency  of  the  action,  (as  Beard  himself  probably 
bad  10  his  lifetime,)  did  not  come  ia  aid  of  the  defence, 
which  he  was  bound  to  do  by  the  covenant,  we  are  of 
opinion  that  Basye  was  not  bound  to  make  an  unavailing 
resistance ;  and  that  he  has  not  lost  his  recourse,  by  fail- 
ing to  make  defence  further  than  to  put  the  plaintiff  oo 
the  proof  of  her  title,  and  especially  as  his  title  might  per- 
haps have  been  secured,  if  Beard  had  attended  to  the 
compromise,  and  had  it  made  the  decree  of  the  Court 
If  there  had  been  no  compromise  in  the  action  of  detinue^ 
and  the  jury  had  found  a  verdict  on  their  own  considera- 
tion of  the  evidence,  we  should  have  regarded  the  judg- 
ment as  evidence  not  only  of  eviction,  but  also  of  the 
paramount  title  of  Mrs.  McDonald.  But  the  verdict  hav- 
ing iu  effect  been  rendered  by  agreement  of  the  counsel, 
on  their  judgment  of  the  evidence,  and  under  a  compro- 
mise as  to  the  amount  of  the  recovery,  we  consider  the 
judgment  as  evidence  of  eviction  only,  leaving  the  ques- 
tion of  title  to  be  contested  and  decided  in  this  suit.  In- 
deed it  is  not  without  some  hesitation,  that  we  have  come 
to  the  eonelusion  that  the  judgment  should  even  bedeen^ 
ed  effective  as  evidence  of  actual  eviction.  It  is  only 
upon  the  ground  that  Beard's  executor  had  notice  of  the  ae- 
tton,  and  should  have  defended  it,  that  the  compromise  by 
Basye  can  be  at  all  justified,  or  that  the  judgment  found- 
ed on  it  can  be  regarded  as  valid  for  any  purpose  against 
the  executor. 

Basye  purchased  the  slaves  with  notice  of  Mrs.  McDon- 
ald's claim,  and  he  might  not  perhaps  be  entitled  .to  re- 
cover on  Beard's  agreement  to  indemnify  him,  if  (here 
were  ground  for  inferring  that  he  was  engaged  in  a  fraudu- 
lent scheme  for  defeating  her  right.    But  he  alledges  that 
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Bcabd's  Ex't.    be  purchased  in  faith  of  the  compromise,  which  BeaFd 
Bamy%,        represented  to  be  fair  and  valid,  and  which  he  under- 
took to  attend  to  and  settle,  and  this  may  be  assumed  to 
have  been  the  case. 
We  have  bad  some  difficulty  in  determining  whether 
Beard  covenant-  the  value  of  the  five  slaves  as  assessed  in  the  verdict  and 

ed  to  indemnify   .  .t*  ,       i  i   r  •  #... 

fiasye  ,  against  judgment  agamst  Basye,  should  form  the  criterion  of  his 
defecum^i  «a^  recovery  upon  the  covenant  of  indemnity.    The  verdict 
p!fr?hMTd  M\he  having  been  founded  on  the  agreement  of  the  parties,  is 
property  of  M'D.  no  evidence  as  against  others,  of  the  actual  value  of  the 
o^whUh' Beard  five  slaves  St  the  time  of  its  rendition.     And  as  five  only 
!^e"wM*'onfy  were  recovered,  the  original  price  of  the  six  in  Basye*s 
^'iS^D^^to^^^ke  P"''^*^*^*^»  do®*  not  furnish  a  proper  criterion  of  indemnity 
out  his  tiiie,  and  for  the  five.     But  he  alledges,  and  there  is  no  evidence  to 
by  the  decision,    the  Contrary,  that  the  value  assessed  was  in  fact  less  than 
the  value  which  might  have  been  proved,  and  there  is 
enough  besides  in  the  case,  to  authorize  the  presumption 
that  the  five  slaves  recovered  had  increased  in  value  after 
the  date  of  Basye*s  purchase.    If  under  the  broad  terms 
of  Beard*s  covenant  of  indemnity,  he  was  bound  for  the 
value  of  the  slaves  at  the  time  of  the  loss,  it  should  per- 
haps be  assumed,   upon  the  whole  case,  that  the  five 
which  were  recovered  in  the  action  of  detinue,  were  not 
valued  too  high  in  the  verdict. 

If  on  the  other  hand,  the  price  of  the  slaves  in  Basye's 
purchase  from  McDonald,  should  form  the  criterion  of 
indemnity  for  the  loss  of  any  of  them,  then  although  it 
is  evident  that  the  price  recovered  by  Mrs.  McDonald  did 
not  in  that  purchase  cost  $1,900,  which  v/as  the  contract 
price  of  the  six  ;  yet  as  she  had  an  action  pending  in  the 
same  Court  for  the  sixth,  against  Basye's  vendee,  in 
which  she  had  presumably  the  same  right  to  recover  as  in 
the  action  against  Basye  for  the  five,  and  as  the  action 
for  the  sixth  was  in  fact  dismissed  by  her  at  the  term  suc- 
ceeding that  at  which  she  recovered  the  five,  it  may  be 
inferred  that  the  compromise  was  intended  to  protect, 
not  only  the  right  of  Basye  to  the  five  for  which  he 
was  sued,  but  also  that  of  his  vendee  to  the  sixth,  foe 
which  an  action  was  pending  against  him ;  that  Basye, 
in  efiect,  agreed  to  pay  to  Mrs.  McDonald  for  all  the 
slaves,  the  same  price  which  he  bad  agreed  to  pay  hec 
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btisband  for  them  ;  and  that  to  secure  and  effectuate  this  ***■!)••  Ex'«. 
agreement,  the  contract  price  of  the  six  was  inserted  in  Baitk. 
the  verdict  and  judgment  against  Basye  as  the  agreed 
value  of  the  five.  Upon  this  assumption,  the  only 
question  is,  whether  upon  ascertaining  the  superiority  of 
Mrs.  McDonald's  title,  which  Beard  had  undertaken  not 
sierely  to  defeat,  but  by  compromise  to  quiet,  and  in  fact 
procure,  and  upon  the  failure  of  Beard  and  his  executor, 
on  notice,  either  to  defend  the  suit  or  to  procure  or  quiet 
tbe  title,  Basye  might  not,  even  without  a  judgment  of 
eviction,  procure  her  title  himself,  upon  fair  terms,  and 
at  tbe  expeBse  of  Beard's  estate,  so  fai  as  Beard  was 
bound  by  the  covenant  of  indemnity.  We  think  he  had 
a  fight,  under  such  circumstances,  to  bargain  with  Mrs. 
McDonald  for  her  title,  and  to  bind  Beard's  estate  under 
the  coveoent  -of  indemnity,  at  least  to  tbe  extent  of  the 
original  contract  price.  If,  therefore,  Basye  had  paid  the 
whole  price  of  the  purchase  from  McDonald,  it  would 
have  been  proper  to  have  decreed  a  restoiation  of  the 
entire  sum  agreed  to  be  paid  to  Mis.  McDonald,  and  se- 
cured by  her  judgment,  of  which  satisfaction  was  ac- 
knowledged. But  as  a  part  of  the  original  purchase  mon« 
ey  remains  unpaid,  and  the  notes  for  it  have  never  been 
assigned  for  value,  but  are  in  the  bands  of  the  administra- 
tor of  McDonald^s  legatee,  (who  is  the  same  person  as 
tbe  executor  of  Beard,)  the  equity  of  the  case  is  answer- 
ed by  cancelling  these  notes,  or  enjoining  their  collec- 
tion, and  restoring  the  money  paid.  The  legatee  of  Mc- 
Donald, who  seld  and  either  expressly  or  impliedly  war- 
laoted  the  title  of  the  slaves,  has  no  equity  either  against 
Basye,  to  enforce  these  notes,  or  against  Beard  to  throw 
the  loss  on  him  or  his  estate.  If  it  be  true,  as  suggested 
in  argument,  that  it  has  been  discoveied  since  the  rendi- 
tion of  the  decree,  that  Basye  in  fact  procured  Mrs.  Mc- 
Donald's title  for  considerably  less  than  SI, 900,  such  a 
discovery  can  have  no  effect  upon  the  question  of  reversal 
or  affirmance,  which  must  depend  upon  the  record  as  it 
stood  at  tbe  final  hearing.  How  far  it  might  be  a  ground 
for  questioning  or  limiting  the  operation  of  the  decree  in 
some  futuie  proceeding,  need  not  be  determined. 
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OwBMs,  &C.         With  regard  to  the  sum  of  $200,  decreed  on  account  of 
CowjM'i  Hbisi,  the  Tee  paid  by  Basye  to  the  attorney  who  defended  the 

— action  of  detinue,  it  is  immaterial  whether  Beard  was 

ever  bound  directly  for  it  or  not.  There  is  no  dispute 
that  Bayse  defended  the  action  for  some  time,  with  vigor 
and  at  considerable  expense  and  trouble,  and  that  he  had 
an  attorney  who  attended  to  the  defence.  It  is  proved 
that  the  fee  promised  and  afterwards  paid  by  Basye,  was 
S200,  which  is  not  shown  to  have  been  unreasonable* 
He,  therefore,  had  a  right  to  recover  that  sum ;  and  as 
there  is  enough  in  the  record  to  sustain  the  recital  in  the 
decree,  that  certain  specified  sums,  part  of  the  attached 
fond,  had  been  paid  over  to  Beard's  executor,  the  decree 
is  not  erroneous  in  this  respect,  and  is,  therefore,  in  all 
its  parts,  affirmed. 

Grigsby  for  plaintiff;  Hardin.  McHenry  and  Mort> 
head  (f-  Rted  for  defendant. 


CBiNcfiRY.   Owens,  &c.  v$  Cowan's  Heirs;  Beatty  V5 
Same  ;  Carneal  vs  Same. 

Writs  of  Error  to  the  Pulaski  Circuit. 

Sale  of  infants'  real  estate.    Executors.    Devisees.    Venr 
Case  42.  dor  and  vendee.    Damages. 

OcioUr  14.       JuoGB  BssoK  delivered  the  q^union  of  the  Coait. 

In  1811,  the  last  will  and  testament  of  Thomas  Car- 
Caaeitaied.        ^q^\^  ^j^g  admitted  to  record  in  the  Franklin  County 
Court.    The  testator,  after  devising  specifically,  a  large 
portion  of  his  estate,  makes  the  following  provision: 

"The  residue  of  my  estate,  consisting  of  lands  ia  the 
States  of  Ohio  and  Kentucky,  and  all  money  bonds,  I 
convey  in  trust,  unto  my  friend  and  relative,  Thomas 
Todd,  for  the  express  purpose  of  paying  my  debts,  of 
every  description,  which  I  desire  may  be  sold  at  such 
credit  as  he  may  judge  right,  between  the  creditors  and 
the  estate.*' 

Thomas  Todd  and  six  other  persons  were  appointed 
executors. 
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At  the  same  lime  the  will  was  proved,  Todd  and  all     t^«»i,*o. 
the  other  executors,  by  a  writing  under  their  hands  and  Oowm'sHm*, 

eeals»  renounced  Iheir  right  and  rerused  to  qualify  as  ex*  — 

•ecutors,  or  in  any  manner  to  take  upon  themselves  the 
^execution  of  ihe  will.  Todd  also  formally  renounced,  in 
«pen  Coijrt,  the  devise  made  to  him  in  trust,  for  the  pay- 
ment of  the  testator's  debts,  and  refused  to  accept  the 
trust;  and  thereupon,  administration,  with  the  will  an- 
flexed,  was  granted  to  James  Coleman.  The  testator 
left  three  children,  Thomas  D.  Carneal,  S.  H.  Coleman, 
the  wife  of  the  admimstrator,  Coleman,  and  Alice  Car. 
neal,  who  subsequently  married  Jan^es  D.  Breckinridge. 

In  1813.  William  G.  Cow^m  purchased  from  Thomas 
Bryan,  representing  himself  as  the  egent  of  Oarneare 
heirs.  317  acres  of  land  i^i  the  county  of  Pulasfci,  being 
part  of  a  tract  of  713  acres,  patented  in  the  name  of  the 
testator,  Thomas  Carneal.  Bryan  executed  a  bond  to 
Cowan  for  a  conveyance.  Shortly  afterwards,  Coleman, 
ihe  edministiator. endorsed  upon  this  bond  that  the  con- 
sideration for  the  laod  hod  been  all  paid  by  Cowan,  and 
bound  himself  to  convey  the  same  by  general  warranty 
•deed,  as  soon  as  a^iropersurvey  was  brought  forward. 

Cewan  moved  upon  the  land  shortly  after  his  purchase, 
end  eentinued  in  possession  thereof  till  his  death,  ftt 
1835,  and  after  his  death,  it  renained  in  possession  of 
his  heirs  till  February,  1840,  when,  upon  their  petition, 
1206i  acres  thereof,  the  residue  having  been  allotted  to 
the  widow  as  dower,  was  sold  under  a  decree  of  the  Pu* 
laski  Circuit  Court,  and  John  Owens  became  the  pof* 
ehaser  thereof,  and  obtained  the  possession. 

In  June.  184t,  Owens  and  his  surety  for  the  purchase  Theobjactofib* 
money  for  the  land,  exhibited  this  bill,  seeking  to  eol  **^^  ^^""^^ 
aside  the  sale,  upon  the  ground  that  it  was  irregular  and 
iroid.  that  Cowan's  heirs  had  no  title  to  the  land,  and  that 
<ooe  Beatty  claimed  and  was  in  possession  of  a  portion  of 
iL    They  charge  Ihat  the  title  was  in  Thomas  D.  Oarneal, 
the  only  surviving  heir  of  the  patentee,  Thomas  Carneal, 
except  as  te  the  part  claimed  by  Beatty.     Owens  else 
eharges  that  the  heirs  of  Cowan,   well  knowing  the  de- 
fects in  their  title,  had  fraudulently  cotncesled  them  from 
him  at  the  time  of  bis  purchase. 
Vol.  VII.  20 
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OwBMs,  «&         Covran's  heirs  answer,  insist  upon  the  validity  of  the 
GowAv'sHiiu,  sale  under  the  decree,    deny  any  fraudulent  represent 

— tations  or  concealment  in  regard  to  their  title,  and  insist 

an'sbVin  made  that  the  Complainant,  Owens,  had  long  resided  near  the 

cS?wl?S?/°*'  '*"^»  ^^^  ^^^^  *"  ^"^^"^  ^^^  ^^^'®-  That  he  knew  of  the 
pretended  claim  to  some  part  of  it  set  up  by  Beatty. 
They  pray  that  his  claim  may  be  quieted  and  if  Beatty  is 
ascertained  to  be  in  possession  of  any  |>ortton  of  the  206i 
acres,  that  he  may  be  decreed  to  surrender  it.  They 
make  their  answer  a  cross  bill  and  make  Thomas  D. 
Carneal,  &c.  defendants.  They  alledge  the  sale  to  their 
ancestor  by  Coleman,  as  administrator  with  the  will  an« 
nexed  of  Thomas  Carneal ;  that  the  sale  was  made  for 
the  payment  of  Carneal's  debts ;  that  the  purchase  money 
was  all  paid  immediately  after  the  purchase,  and  they  ex- 
hibit a  deed  from  Coleman,  as  administrator  with  the 
will  annexed,  of  Thomas  Carneal,  but  made  subsequent 
to  the  exhibition  of  complainant's  bill.  They  pray  a  con* 
veyance  from  T.  D.  Carneal,  if  necessary  to  perfect  their 
title,  and  rely  upon  the  length  of  possession  by  them  and 
their  ancestor. 
Carneal  answers  and  resists  the  claim  set  up  by  Cow« 
Th.  D.  Carneal's  an's  heirs,  denies  that  Coleman,  as  administrator  with 
buianiuicSw-  the  Will  annexed,  had  any  authority  to  sell  the  land  to 
an'i  heirs.  Cowan,  or  that  Bryan  had  any  authority.     He  states  that 

shortly  after  the  probate  of  the  will  of  his  father  and  be* 
fore  the  purchase  of  Cowan,  he  transferred  to  Coleman 
all  his  interest  in  the  estate,  with  some  exceptions.  That 
subsequently  his  sisters  both  departed  this  life,  his  sister 
Coleman  leaving  an  infant  son,  who  also  died  while  an 
infant.  That  his  sister  Breckinridge  died  without  issue, 
and  that  he  thus  became  the  sole  surviving  heir  of  hit 
father.  That  Cowan's  heirs,  if  entitled  to  any  interest  in 
the  land  in  contest,  were  only  entitled  to  one  third  abso* 
lutely  or  in  fee,  and  to  an  estate  during  the  life  of  Cole* 
man,  in  another  third.  He  insists  that  Cowan  and  hit 
heirs  had  been  tenants  in  common  with  him,  and  should 
account  for  rents  and  profits,  and  makes  his  answer  a 
cross  bill,  and  prays  a  division  of  the  land,  &c.  He  also 
avers  that  in  18t5,  Coleman  was  removed  as  administra- 
tor, and  that  he  was  himself  appointed. 
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Beatty  claiins  a  portion  of  the  land  in  contest,  under     Ow»iif,  m. 
Carnears  title,  and  relies  upon  a  Sheriff's  sale,  in  virtue  Cowar's  iuxb*^ 

of  an  execution  against  Th.  D.  Carneal.  ^ ^ 

The  Court  below  dismissed  the  complainant's  bill,  so  ciJ?nu*CouT** 
far  as  be  sought  a  rescision  of  his  contract  of  purchase, 
and  dissolved  the  injunctions,  which  had  been  awarded 
him,  restraining  the  collection  of  the  purchase  money. 
The  bei/s  of  Cowan  were  decreed  to  convey  to  him,  by 
deed  with  general  warranty ;  and  Beatty,  by  quit  claim  as 
to  the  supposed  interference  between  the  tract  claimed  by 
bim  and  the  Cowan  tract,  and  a  habere  facias^  is  directed 
to  be  issued  upon  the  application  of  the  complainant,  to 
euable  him  to  obtain  possession  of  the  small  portion 
thereof  in  the  actual  possession  of  Beatty. 
The  cross  bill  of  Caineal  is  dismissed  at  his  cost. 
To  reverse  this  decree  writs  of  error  are  severally  prose- 
cuted by  Owens,  Carneal  and  Beatty,  and  Cowan's  heirs 
assign  cross  errors. 

In  the  revision  of  the  case  the  objections  made  to  the 
decretal  sale,  under  whick  Owens  purchased,  will  be 
first  noticed. 

Five  of  the  heirs  who  petitioned  for  a  sale,  were  in- 
fants, and  petitioned  by  their  statutory  guardians ;  J.  W. 
Hargiave  and  Sarah  Cowan  were  guardians  jointly,  for 
three  of  the  infants.  It  is  objected  that  Hargrave  only 
madeai&davit  to  the  petition,  though  the  other  guardian 
uojtedinit;  affidavits  were  made  by  the  guardians  of 
the  other  two. 

The  objection  is  very  clearly  not  available,  even  if  there  TwogiiaT4Untof 
had  been  no  affidavit  by  either  of  the  guardians,  as  all  apoltion forlhe 
parties,  in  answer  to  the  complainant's  bill,  confirm  the  UiJie *  tlId*SiJ 
sale  and  pray  that  it  may  be  enforced,  and  it  appearing  •'^^J""?  ^  ^ 
for  the  interest  of  the  infants  that  it  should  be,  the  Chan-  sumUfti'compii. 
cellor,  on  that  account,  as  has  been  decided  by  this  Court  lutnteT        * 
in  analogous  cases,  would  not  disturb  it.    But  both  guar- 
dians uniting  in  the  petition,  and  the  affidavit  by  one,  we 
think,  was  a  substantial  compliance  with  the  requisitions 
of  the  statute. 

2d.  It  is  objected  that  no  bond  was  executed  by  the  ^he  Mie  of  ia^ 
guardians,  either  prior  or  subsequent  to  the  sale.  But  f"t'»»Al«»tjta 
the  Court  required  the  commissioner  appointed  to  make  b^eauMtkegiu^ 
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OvBv»»  4a      ih«  3flle»  to  execute  bond  with  security,  before  he  pro*- 

fl«iMii'»H««%.  ceeded  to  act  under  the  decree,  and  in  a  sufiScient  pen- 

^'  ally  for  the  proteclion  of  all  the   heirs.     The  bonds  for 

Sti^to'Sd^M  ^^^  purchase  money  were  directed  to  be  taken  payable  to 

prescribed  by  the  jh©  consmissioner.    Besides,  wheiv  the  complainant  ex- 

sialute      before  •  t  >       ,  c 

thedecveeorsaie  hibited  his  bill,  the  petition  case  was  wiihin  the  power  w 
iiU?*Ui.  the  p^V'  the  Chuncellor.  and  for  aught  that  appears  in  the  lecord^ 

?elbr.HeihSSid  '"^J  ^^  ^^  s^'^'-     ^^  ^^^  '^  ^'^*  P^^^^  ^^  ^^^^  Chancellor, 
lecurv  ihe  fund  befofe  permiitin?  the  proceeds  of  the  sale  to  go  inlathe 

to    the  ward  by    ,         ,     \.    ,  •.  ,  .        r  .l  /«   •      - 

appropriate  bond  haoos  of  the  guardians,  to  req^uire  from  them  sufficient 
U  to*pMs^*iito  Ootids  for  the  additional  protection  of  their  ward^     And 
^^diai'  ^^  ^*  ^^^^  bonda,  it  may  be  presumed,  would  have  been  re- 
qjuired. 

The  failure  to  require  bonds  from  the  guardians,  did 

not  afieet  the  jurisdiction  of  the  Court,  nor,  as  the  whole 

ease  and  the  proceeds  of  the  sale  were  still  within  the 

eoQtrol  of  the  Court,  did  it  oppose  any  obstacle   to  the 

eonGrm«ilion  of  the  sale,  or  conMftule  a  sufficient  reason 

for  avoiding  it  by  the  complainant.     Some  other  objec- 

tions  questioning  the  correctness  and  regularity  of  the 

proceedings  and  the  validity  of  the  sale,  are  urged,   but 

t-hey  »re  deemed  untenable  and  need  not  be  noticed. 

The  objections  to  the  title  present  more  diiSculty.     It 

^nienadbfraaia  is  evident  that  the  heirs,  at  the  exhibrtion  of  the  com- 

a  trustee  to  pay  plaioant's  bill,  were  not  vested  with  the  legal  title  to  the 

he^refustaioac^  **°^»  ^^^  ^^  ^'®  inclined  to  the  opinion  they  had  a  valid 

Setitiederoiw  '°^  P^'fect  eqpuity.     By  Todd's  renunciation  of  the  de- 

xtpoD  Uie  heira  vise  to  him,  and  his  refusal  to  accept  the  trust,   the  title 

•iib)eet   to^he  veMed  in  the  heirs,  charged,  however,  with  the  payment 

l5?w,i8&>   ^^  ^f  ^^^  testator's  debts:  Helm,  ^c.  vs  Darby's  adminis^ 

iraior,  (3  Dana.  185.) 

The  44th  section  of  the  act  of  1797,  (1  Slat.  Laws, 

(66,)  provides,  that  '*the  sale  and  conveyance  of  lands 

devised  to  be  sold,  shall   be  made  by  the  ezecotors,  or 

attch  of  them  as  shall  undertake  the  execution  of  the  wilU 

if  no  other  person  be  thereby  appointed  for  that  purpose ; 

or,  if  the  person  so  appointed  shall  refuse  to  perform  the 

trust,  or  die  before  he  shall  have  completed  it." 

Upon  the  refusal  of  Todd  to  perform  the  trust,  the  pow- 

^M^A  whoM  er  to  sell  devolved  upon  the  executors.     But  as  they  all 

Si?T.iii«nMU»b«  refused  to  qnelifj,  the  administrator,  with  the  will  ai^ 
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mied,  UDder  the  act  of  1810-11.  (1  Slal.  Law,  671,)     Owia*,  *•. 
was  vested  with  the  power.     If  the  sale  made  to  Cowan  Cowam'*  Hum^ 


«a 


was  made  by  Colemau  as  adiuinistrator.  and  we  think  it  . 

may  be  so  considered,  it  was  a  valid  sale.     He  received  ^nd  aio'uusiee 

the  purchase  money,  and   covenanted  to  make  the  con-  ct'ie*"e'^ trust 

Teyance.    He  proves  that  it  was  necessary  to  sell  the  i^e  &dmr*r  wiih 

land  for  the  payment  of  the  testator  s  debts,  and  that  he  may  «eii  uDder 

•old  it  as  administrator.  fS|  H^/ofi'Iiof 

He  moreover  proves,  that  Bryau^  in  making  the  sale,  ^^  st.Law,eni,) 
acted  as  his  a^ent,  and  that  he,  Coleman,  received  the 
purchase  money,  and  confirmed  it.  While  Coleman  was 
administrator,  a  conveyance  by  him  as  such,  would  have 
passed  the  legal  title  ;  but  after  his  removal,  we  are  not 
satisGed  that  he  would  still  be  authorized  to  convey. 

The  deed,   thererore,  made  by  him  to  Cowan's  heirs  The  coDTeyance 

since  the  commencement  of  this  suit,  would  only  convey  fo/^wulTuT^^^^^ 

such  title  as  he  held  or  could  convey,  irrespective  of  his  *nn«^ed»   made 

.  .....         aficrhcii  Buper- 

ebaracter  as  admmistrator.  Upon  the  hypothesis,  that  ceded  by  another 
by  the  renunciation  of  the  devise  to  Todd,  and  his  refusal  tiiu  except  such 
to  accept  the  trust,  the  title  vested  in  the  heirs,  the  deed  "dJ^Slcni?y*of 
from  Thomas  D.  Caineal,  made  in  1811,  vested  in  Cole-  ^«  character  a» 

ad  nupi  f  tr  a  to  r. 

man  the  title  to  one  undivided  third  part  of  the  land  in 
contest.  He  was  also  entitled  to  an  estate  during  bis 
lire,  to  another  thiid,  in  right  of  his  wife,  by  the  courtesy. 
Upon  her  death,  her  title  to  one  third,  subject  to  the  cour- 
tesy, descended  to  her  son,  who  dying  while  an  infant, 
the  title  passed  to  Thomas  D.  Carneal  and  Mrs.  Breckin- 
ridge. And  upon  the  death  of  Mrs.  Breckinridge  with- 
out issue,  her  title  vested  in  Thomas  D.  Carneal,  who 
thus  became  invested  with  the  title  as  to  two  thirds,  sub- 
ject to  the  life  estale  in  Coleman  as  to  one  third. 

The  chancery  proceeding  in  1815,  by  which  Todd  was 
decreed  to  convey,  and  did  convey  to  Th.  D.  Carneal  all 
the  title  and  interest,  if  any,  which  was  vested  in  him  by 
the  will,  was  unnecessary,  and  nothing  passed  by  it.  The 
title  was  previously  vested  in  the  heirs.  Nor  can  the 
agreement  among  the  heirs  to  renounce  the  will  and  hold 
by  descent,  have  any  bearing  upon  this  controversy. 

So  far  as  the  title  was  in  Carneal,  it  was  held  in  trust 
for  Cowan  and  his  heirs.  It  did  not  enure  to  the  benefit 
of  Cdeman  in  virtue  of  Carneal's  conveyance  to  him  in 
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OWBHi,    AC. 

VB 

Cowan's  HBiKa, 

AC. 


Can  lands  devia- 
•d  for  the  pay- 
mint  of  debu  be 
sold  under  exe- 
cution or  judg- 
ment against  the 
hair?— Qb.  See 
Helm  V3  Darby, 
(3  Dana,  185.) 


1811.  By  that  deed,  he  transferred  the  interest  onljr 
which  he  then  possessed.  It  had  no  rererence  to,  and 
would  not  pass  the  subsequently  accruing  title  and  in* 
terest. 

It  results  from  this  view  of  the  case,  that  the  Court  be. 
low  erred  in  not  decreeing  Carneal  to  convey  to  Cowan's 
heirs  whatever  title  might  be  vested  in  him,  in  the  tract 
purchased  by  their  ancestor  from  Coleman,  or  Bryan  as 
his  agent,  or  at  least  to  convey  to  Owens  to  the  extent  o[ 
the  206^  acres.  Cowan's  heirs  held  under  Carneal's  title, 
by  an  executory  contract,  and  Owens  had  a  right  to  re- 
quire that  he  should  be  vested  with  the  legal  title.  The 
necessary  parties  were  before  the  Court,  and  the  title 
should  have  been  perfected  accordingly.  It  also  results 
that  the  cross  bill  of  Carneal  was  properly  dismissed. 

The  allegation  by  the  complainant,  of  a  fraudulent 
concealment  by  the  adult  heirs,  of  the  nature  and  condi- 
tion of  their  title,  is  denied,  and  not  sustained  by  the 
proof.  Their  ancestor  had  been  in  possession  of  the  land 
at  the  time  of  the  sale,  claiming  it  as  his  own,  near  thir- 
ty  yeats.  It  had  been  twenty  years,  or  very  nearly,  since 
Thomas  D.  Carneal  had  instituted  an  ejectment  for  tlie 
recovery  of  the  land,  and  had  failed  in  the  efibrt  and 
abandoned  it.  Under  such  circumstances,  the  heirs  might 
well  suppose  their  title  valid. 

As  to  the  claim  of  Beatty,  it  is  in  proof  that  Owens 
had  resided  near  the  land,  and  knew  all  about  it,  and 
that  really  the  only  question  was  in  regard  to  the  actual 
boundary  of  the  Cowan  tract. 

Beatty  claims  under  a  SheriiTs  sale,  made  in  virtue  of 
an  execution  against  Thomas  D.  Carneal,  as  trustee,  ad- 
ministrator with  the  will  annexed,  and  only  surviving 
heir  of  Thomas  Corneal,  deceased.  It  is  questionable 
whether  the  land,  charged  as  it  was  with  the  payment  of 
the  debts  of  the  testator,  was  subject  to  execution,  and 
whether  any  thing  passed  by  the  sale.  According  to  the 
principle  settled  in  Helm  and  Darby's  administrator, 
supra,  the  land  was  equitable  assets  in  the  hands  of  the 
administrator,  and  not  subject  to  be  sold  under  execution. 
But  waiving  that  question,  it  is  manifest  from  the  Sher- 
iff's deed,  and  from  the  testimony,  that  the  land  sold  by 
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the  Sheriff,  and  embraced  in  his  deed,  was  not  intended      Owmhb,  *o. 
to  constitute,  and  does  not  constitute  any  part  of  the  3t7  Cowan's  Hubs, 
acres  purchased  by  Cowan.     The  boundary  in  the  deed  *^' 

is  to  run  ••with  the  line  of  a  survey  of  three  hundred  and 
seventeen  acres,  sold  to  Wiiiiarn  6.  Cowan,  and  where- 
on the  said  Cowan  now  (then)  resides;   thence  with  the 
line  of  Cowan's  survey  to  the  beginning.**     These  lines  of 
Cowan  are  satisfactorily  established,  and  as  established, 
Owens  gets  his  206^  acres.     It  is  true  Beatty  claims  to 
ran  within  Cowan's  lines  as  established,  and  it  appears 
be  has  in  actual  possession,  within  the  lines  of  Cowan, 
at  one  corner,  a  small  piece  of  about  an  acre,  which  had 
been  previously  in  possesion  of  Cowan.     We  are  of  opin< 
ion  the  decree  is  right  in  requiring  Beatty  to  release  to 
Owens  any  claim  or  title  he  may  have  to  any  portion  of 
the  land  purchased  by  Owens,  as  it  clearly  appears,  as 
we  have  seen,  that  the  tract  so  purchased  by  him  is  all 
withj'n  the  well  established  lines  of  Cowan's  survey  of 
the  317  acres,  made  long  before  the  sale  under  execution. 
The  decree  in  that  respect,  would  have  been  tight,  even 
if  it  were  conceded  that  the  Carneal  title  passed  by  the 
Sheriff's   deed   to  the  portion  of  the   Cowan  tract,  as 
claimed  by  Beatty.     Cowan,  as  has  been  shown, Trad  the 
elder  and   superior  equity,  and  he  was  in  actual  posses- 
sion, claiming  up  to  the  extent  of  his  lines  at  the  time  of 
the  Sheriff's  sale.     The  purchaser,  therefore,  had  notice 
of  Cowan's  equity,  and  if  he  acquired   the  title  of  Car- 
Beal  to  any  portion  of  Cowan's  tract,  in  equity  he  would 
be  bound  to  surrender  it.     Beatty  occupies  no  better  atti- 
tode  than  Goggin,  who  was  the  purchaser  at  the  Sheriff's 
sale.     We  are  inclined,  also,  to  the  opinion,  that  the 
Chancellor  was  right  in  requiring  Beatty  to  surrender  to 
Owens  the  small  field  in  his  possession,  and  therefore, 
that  there  is  no  error  in  the  decree,  which  he  can  render 
available. 

Finally,  we  come  to  the  conclusion  that  the  Court  was  ^g^'J.J  bfifa* 
right  in  sustaining  the  sale  made  to  Owens,  but  trred  in  K^f 'pf(.*^  ^«^fct 
not  requiring  Carneal  to  release  his  title.  The  cross  er-  and  tho  tuu  be 
ror  of  Cowan's  heirs,  that  the  complainant's  injunction  fhelliinr  Uie  bfii 
should  have  been  dissolved  with  damages,  and  his  bill  <>'  o^i»;f«^  ,^J 

.  o     '  cross  Di lit  in  tne 

dismissed  with  cost,  is  not  available.  same   suit,  bo 
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^e  awBided. 


CAVAf.Coiir^HT  So  far  as  Ibe  decree  dismisses  the  cross  bill  of  C5a^ 
Commonwealth  neal,  it  is  affirmed,  and  it  is  also  affirmed  upon  the  writ 
^amages  should  of  error  prosccuied  by  Beatty.  Upon  ihe  writ  of  error 
prosecuted  by  Owens,  &c.,  it  is  reversed  for  the  error  in- 
dicated, and  the  cause  remanded  for  further  decree*  coo* 
sistent  with  this  opinion. 

B.  4"  A'  Monroe  and  Goodloehr  Owens,  &c.;  Harlan 
^  Craddock  and  Fox  for  Cowan's  heirs  tl  al. 


MoTioir, 
Case  43, 

October  17. 
Caie  f  tfttod. 


1b  aieertaining 
the  tax  to  be  im- 

Ksed  upon  the 
misville  and 
Portland  Canal 
Company  under 
the  Statnle  of 
1819,  (2  Siatute 
Iaiws,  1376.)  the 
canal,  and  all 
lockx,  dam«, 
bridges  and  hou- 
BM  should  be 
▼alued. 


Louisville  and  Portland  Canal  Company 
vs  Commonwealth. 

Appeal  fkom  the  Jepfersoit  ConirTY  Court. 
Taxation.     Valuation, 
Cbibf  Juericv  Ewme  deliveied  the  opinion  of  Um  Couit. 

The  tax  commissioner  of  one  of  the  districts  in  Loo* 
isville,  in  1845.  valued  and  assessed  one  hundred  acres 
of  land  owned  by  the  Louisville  and  Portland  Canal  Com* 
pany,  with  the  improvements  thereon,  including  the  ca- 
fial,  atone  million  of  dollars.  An  appeal  was  takea 
from  the  assessment,  by  the  company,  to  the  County 
Court,  under  the  last  clause  of  the  statute  of  1819,  (3 
SlaL  Laws,  1376.)  and  a  motion  made  to  reduce  the 
valuation  to  one  hundred  thousand  dollars.  The  motioa 
failed  by  a  division  of  the  Court,  and  the  company  hav« 
appealed  to  this  Court, 

The  proof  shows  clearly,  that  if  the  canal  be  erabrao^d 
and  estimated  in  the  valuation,  that  the  amount  will  at 
least  equal,  if  not  exceed  the  value  found  by  thecomm» 
sioner.  That  the  cut  or  canal,  together  with  all  locks, 
dams,  bridges,  and  houses,  should  be  taken  into  the  eeti- 
mate  in  6xing  the  value,  we  cannot  doubt. 

The  7th  section  of  the  statute  of  1831.  (2  SlaL  Laws. 
1385.)  provides,  '*that  each  person  listing  lands  or  town 
lots  for  taxation,  as  now  directed  by  law,  shall  also  add 
to  said  list,  the  value  of  said  lands  or  town  lo(s,  cotisidL 
trtd  in  Iheir  improved  slate,  and  including  all  (heir  im- 
provements thereon,  attached  to  the  freehold,  of  any  kind 
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0r  iacripLionr    The  laaguage  of  tbeetaiuto  is  bread  Ca»mCoiwm» 
«Dough»  and  was  «o  doubt  iotendod  by  the  LegisUtuipe  lo  ConnoNwuxa 
embrace  any  and  eveiy  kind  of  ad4lilion  or  melioration 
which  (nay  be  made  to  or  upon  lands  or  Iowa  lots,  for 
(be  ose  oi  enjoy«nent  of  man,  or  tbe  issues  or  profits  ari- 
sing from  tbe  same.     AH  such  improvements  add  to  tbe 
?aiueof  tbe  freehold,  and  should  be  estimated  ia  tbe  vaL 
•    nation  of  tbe  same  for  taxation.     And  whether  such  lsod«» 
mi\\  tbeir  improvements,  belong  to  an  individual  or  a 
corporation,  they  are  equally  subject  to  iaiatien  acoovd- 
ing  to  their  increased  value. 

Had  the  land  through  which  the  can^  has  been  exea-  The  tii^ht  ^of tax- , 
vated,  been  owned  i)y  an  individual,  ^ith  capital  suffi-  reJ^n  ri^bt,  aod 
cieni  \o  make  the  canal,  locks.  &c.,  there  -could  be  no  Sdwid^wT^bl 
^loubt  that  he  would  have  had  the  right  to  do  so,  and  to  «d  mi©  the  prop, 
exact  toils  at  bis  discretion,  ffom  all  those  who  might  ration unleM  ex- 
choose  to  uee  the  same  in  avoiding  the  dangers  of  Ibe  ^^ghaieiha%! 
fiills.    And  if  so,  he  surely  would  be  subject  to  taxation  JP^e "ni^of  ufi 

on  the  property  thus  increased  in  value  by  tbe  improve-  6i»te  where  Uia 
,  .         ,        I  #.    I       corporate   prop^ 

ments  and  consequent  increase  m  value,  by  reason  of  the  ^rty  ia  aituated. 

issues  and  profits  springing  oul^  of  tbe  same.    If  so,  w<e 
can  see  no  good  reason  why  a  corporation  owning  the 
same  property,  should  not  be  subject  to  taxation  In  the 
same  manner  and  at  the  same  valuation,  as  if  o«vned  by 
an  individual.     The   charter  contains  no  restriction  on 
the  right  of  taxation,  which   is  a  sovereign  right,  and 
sbooid  never  be  regardad  as  aurrendered.  limited  of  re- 
stricted in  the  grant  of  a  charter  or  creation  of  a  corpo* 
ralion,  unless  there  be  express  terms  of  surrender,  limi* 
tation  or  restriction.     The  property  of  the  corporatiott 
lies  in  tbe  State,  and  is  protected  by  the  laws  of  the  State, 
and  mey  be  taxed  here  whether  the  shareholder  live  here 
or  elsewhere,  as  the  real  estate,  with  the  improvexDeots 
of  individuals  lying  here  may  be  taxed,  whether  (be  ow«- 
ers  live  here  or  elsewhere. 

Nor  can   tbe  assessment  of  Uxes  on  real  esUte  ecqui-  o?aSuu?uxnp* 
ted  under  the  authority  of  a  charter,  as  others  are  Used.  ««  ^«  property 

.     .  .-...*  .1  ofaooTporaUon, 

there  being  no  surrender  of  the  right  of  taxation,  be  re*  ieaoTiolaUonof 

garded  as  an  infraction  of  the  charter  or  a  violation  of  prfvifege  ^gi^ea 

that  provision  of  the  constitution  which  prohibits  the  im-  Jji^,®  (^"Jjht 

pairment  of  the  obligation  of  contracts,  any  mere  thka  to  ux  ba  ex. 
Vol.   VII.               21 
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PiAicB't  HitM  the  assessment  of  taxes  upon  land  which  has  been  grant* 
^ATtovttal     ed  to  an  individaal,  can  be  regarded  as  an  infringement 
preMiy   taiien-  of  the  grant  or  a  violation  of  the  article  of  the  conslitu- 
chSir.^    ***•  tion  referred  to. 

The  grant  is  as  absolute  and  unconditional  as  the  char- 
ter. Neither  contains  a  reservation  of  the  right  to  tax  the 
estate  granted  or  acquired,  but  neither  contains  a  slipti' 
lotion  surrendering  or  restricting  the  exercise  of  the  right, 
and  it  is  as  fallacious  to  contend  in  the  one  case  as  in  the 
other,  without  such  stipulation,  that  the  exercise  of  the 
power  is  an  infringement  of  the  charter  or  grant,  or  an 
infraction  of  the  provision  of  the  constitution  alluded  to. 
The  judgment  of  the  County  Court  is,  therefore,  af« 
firmed. 

Duncan  for  appellants;  Gates,  Attorney  QtncrdL  and 
LougKborougk  for  Commonwealth. 


f 


\oUrM. 


CHAircsKT.  Pearce's  Heirs  v$  Patton,  et  al. 

Cau  44.  Appbal  fbom  the  Louisville  Chakcert  Court. 

Limitatiims,    Retrospective  laws.     Unconstitutional  en- 
actments.   Private  rights.     Obligation  of  contracts, 

OtloUrJh,       CaiBF  Jvitiob  Bwme  deliyeved  the  opinion  of  the  Coort 

This  is  a  controversy  about  a  lot  of  ground  in  the  city 
CMe  lUted.        of  Louisville.    George  Walls  devised  the  lot  in  question 
to  his  daughter,  Elizabeth  Fatten,  the  wife  of  Samuel 
Pattoo.    In  1797,  Samuel  Fatten,  by  deed  prepared  ia 
the  name  of  himself  aod  wife,  conveyed  the  lot  to  Sa- 
rah Elliott,  and  the  deed,   upon  his  acknowledgmeot 
alone,  was  duly  recorded.     In  1806,  the  deed  was  pre- 
sented to  his  wife,  they  then  being  residents  of  Hardin 
county,  and  signed  and  sealed  by  her,  and  on  privy  ex- 
amination before  two  Justices  of  the  Feace,  acknoivl- 
edged  and  certified  by  them,  and  their  certificate  record- 
ed in  due  time,  under  the  deed  of  her  husband  before 
spread  on  the  record,  and  the  name  and  seal  ef  Mrs. 
Patton  attached,  under  his  name,  to  the  record  of  his 
deed ;  but  the  deed,  after  being  thus  executed  by  Mrs. 
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Patton,  was  not  recorded,  nor  was  there  any  dedimm  PcAioi'f  Hsus 
polesiaiem  directed  to  the  Justices,  aatborizing  them  -to  Pattom  gtai. 
take  the  aekoowledgmentof  the  feme.  Mrs.  Patton  died 
in  1822,  her  husband  surviving,  who  died  in  July,  1837. 
In  February,  1838,  Thomas  W.  Patton,  their  only  son 
and  heir,  instituted  an  action  of  ejectment  for  the  lot, 
against  Gray  and  wife,  who  were  in  possession,  claiming 
the  same  by  sundry  derivative  conveyances  from  Sarah 
Elliott,  to  whom  his  father  had  conveyed,  and  his  mother 
attempted  to  do  so  as  before  shown,  and  recovered  a  judg- 
ment for  the  lot.  From  that  judgment  an  appeal  was 
taken  to  this  Court  and  the  judgment  affirmed,  as  will  be 
seen  by  reference  to  the  case  reported  in  2  B.  Monroe, 
12.  Upon  the  return  of  the  cause  to  the  lower  Court, 
Pearce's  heirs,  whose  ancestor  had  sold  and  warranted 
the  title  of  the  lot  to  Ormsby,  under  whom  Gray  and  wife 
claimed,  filed  their  bill  under  the  Uth  section  of  the  act 
of  1831,  (1  Stat.  Laws.  450.)  against  Thomas  W.  Pat- 
ton  and  others,  asking  a  confirmation  of  the  deed  of  bis 
mother  and  a  release  and  surrender  of  his  title,  alledging 
that  they  had  paid  and  satisfied  to  Gray  and  wife,  the 
consideration  of  Ormsby's  purchase  from  their  ancestor. 
The  Circuit  Court,  upon  the  bearing,  dismissed  their  bill, 
and  they  have  appealed  to  this  Court. 

Waiving  the  question  raised  as  to  the  sufficiency  of  the  ^^^  "»•  in- 
certificate  of  the  Justices,  of  the  privy  examination  and  Btrttouon  of  tJi« 
acknowledgment  of  the  wife,  and  due  execution  and  re-  sutute^of^sait 
cord  of  the  deed,  and  all  other  questions  as  to  defects  in  ciMer^w  Sn- 
tbe  same,  except  the  single  defect  of  a  want  of  dcdimtis  ^eyaoeet. 
potestaiem^  authorizing  the  Justices  to  examine  the  wife 
and  take  her  acknowledgment,  duly  returned  and  recorded, 
and  the  question  involves  directly,  the  construction  of 
the  lltb  section  of  the  statute  of  1831,  supra,  which 
never  before,  that  we  are  aware  of,  has  received  the  con- 
struction of  this  Court,  as  applicable  to  such  a  state  of 
case. 

That  section  provides,  "that  in  all  cases  where  a  deed     TheproytMon» 
of  conveyance  has  been  heretofore  made  by  a  baron  and  S?  fliJ'iith*Me! 
feme,  and  the  same  has  been  duly  executed,  but  with  this  •"■^••<'- 
defect  only,  that  a  dedimus  potestatem  did  not  issue  in 
the  first  instance,  authorizing  the  Justices  to  take  tbe 
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1»«AKct's  Hbim  prfvy  examination,  th«t  the  grantor  or  those  detimingthe 
pATtotf  etat.  land  under  sach  deed,  may  exhibit  a  bill  in  chancery,  at 
"  any  time  after  the  first  day  of  January,  1838,  in  the  Court 
of  the  Circuit  where  the  land  may  be  situated,  and  upon 
full  and  sutisfactory  proof  being  made,  that  such  deed  has 
been  executed  by  baron  and/^mc.  viihout  fraud  or  gviU, 
and  that  there  has  been  seven  years  peaceable,  continved, 
and  uninterrupted  possession  under  such  deed,  aince  the 
passage  of  this  act,  end  that  the  only  defect  is  the  want 
of  a  dedimns  potestatem,  to  take  the  acknowtedgment 
and  make  the  privy  examination,  to  decree  a  confirma- 
tion of  such  deed,  and  to  make  such  other  order  as  may 
be  necessary  to  perfect  the  title:  Provided,  however,  that 
so  much  of  thia  act  as  authorizes  suits  against  femes  in- 
vert, to  obtain  a  due  execution  of  deeds  made  without  a 
dedimvs  potestatem,  or  for  any  defect  ki  taking  the  privy 
examination,  shall  not  be  so  construed  as  to  apply  to  any 
case  where  a  feme  has  commenced  suit  to  recover  her  es- 
tak  or  dower  in  lands,  or  where  suck  suit  shall  be  com- 
menced within  the  term  of  seten  years  aforesaid,  next 
after  the  passage  of  this  act,'' 

It  is  apparent  that  this  section  is  very  unskilfully  draft- 
ed and  if  construed  according  to  the  literal  import  of  the 
languege  used,  in*  several  places,  the  obvious  purpose  of 
the  Legislature,  in  its  enactment,  would  be  perverted, 
and  the  section  rendered,  in  many  respects,  an^absurdity. 

The  grantor  \»  authorized  to  file  the  bill,  which  if 
taken  literally,  would  authorize  the  husband  to  file  a  bil^ 
against  bis  wife  for  confirmingliis  own  deed.  The  gran- 
fee  was  obviously  intended,  instead  of  the  grantor.  Again, 
the  section  authorizes  a  bill  to  be  filed  at  any  time  after 
the^ra^  day  of  January,  T838.  when  the  proviso  save» 
the  right  to  ihe feme  to  sue  for  the  land,  at  any  time  with- 
in se^en  years  from  the  passage  of  the  act,  and  it  passed 
on  ihe  fifteenth  of  January,  1831,  of  course  the  seven 
years  would  not  expire  until  the  fifteenth  of  January, 
1838,  fifteen  days  after  the  time  fixed  for  filing  the  bill. 

In  the  same  manner,  we  must  conclude  was  the  terms 
femes  covert  inadvertantly  used  in  the  proviso,  for  femes. 
The  draftsman  having  his  mind  fixed  on  the  condition  of 
the  wife,  at  the  time  when  the  conveyance  was  made  a» 
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femt  covert,  fell  into  the  error  of  using  the  Icrm  feme  p«a"ci'«  Hiii# 

<ov€Ti,  instead  of  feme,  in  the  proviso.    To  contend  Uiat     Patton  ttai. 

/em^  ren^er^  tras  meant,  is  to  impute  to  the  Legislature 

the  gross  and  palpable  injustice,  of  tantalizing  the /erne 

with  a  right  to  sue  within  seven  years,   "to  recover  her 

estate/*  when  there  was  no  mode  known  to  our  laws, 

nor  any  provided  by  the  statute,  by  which  she  as  etfeme 

e&teri  could  sue  during  the  life  of  her  husband,  as  she 

had  no  right  of  entry,   nor  could  her  heir  sue,  after  her 

death,  during  the  life  of  his  father,  be  being  tenant  by 

the  courtesy,  and  having  passed  all  his  interest  to  the 

grantee. 

Nor  could  it  be  called  her  estate  properly,  or  at  any 
rate,  her  estate  for  which  she  could  sue  duiing  the  life  of 
the  husband,  but  the  estate  of  the  grantee  of  the  hus- 
band. And  the  fact  of  calling  it  her  estate,  and  for  which 
she  might  sue  at  any  time  within  seven  years  from  the 
passage  of  the  act,  clearly  shows  that  the  Legislature 
looked  to,  end  intended  only  to  provide  foi'  a  case,  where 
the  hasband  was  dead,  and  the  wife  was  entitled  to  the 
estate,  and  had  at  the  passage  of  the  law,  a  right  of  entry 
and  of  suit  for  the  recovery  of  the  same.  Besides,  the 
section  provides  for  relief  only  in  a  case  where  the 
grantee  hed  remained  in  the  peaceable  and  uninterrvpled 
possession  for  seven  years ;  where  the  possession  during 
the  life  of  the  husband  could  not  be  held  otherwise  than 
ptaceMe  and  uninterrupted,  against  any  assertion  of 
right  by  the  wife  or  her  heir,  which  shows  that  the  sec- 
tion was  intended  to  apply  to  a  case,  where  the  peaceable 
possession  might  be  disturbed  at  any  time  during  the 
seven  years,  by  the  suit  of  the  wife  or  her  heir,  but  not 
being  disturbed,  they  were  to  be  barred  of  their  remedy. 
It  may  also  be  observed,  that  there  is  no  saving  in  the  pro- 
Tiso,  in  favor  of  the  right  of  suit  on  the  part  of  the  heir  of 
the  feme,  if  she  be  dead,  yet  the  gross  injustice  of  exclu- 
ding the  heir  from  the  right  to  sue  for  his  inheritance 
within  the  time  secured  to  his  mother,  could  never  have 
been  intended  or  contemplated  by  the  Legislature,  and 
such  construction  as  would  imply  it.  should  never  be  giv- 
en to  the  section. 
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P«AHCE*»  Hkirb       Correcting  the   inaccuracies  and    inadverlancies  re* 
Pattok  et  at.     feired  to,  in  the  language  and  frame  of  the  section,  and 
Theoopsiruction  giving  a  consistant  effect  to  all  its  provisions,  we  under- 
nih  seifuon/**^  Stand,  it  with  the  proviso,  as  applyingonly  to  cases  where 
deeds  had  been  made  by  femes  covert,   in  conjunction 
with  the  husband,  without  a  dedimus  potestaiem,  before 
the  passage  of  the   act.   and  the  wife's  right  of  entry, 
or  that  of  her  heir,  had  accrued  before  that  time,  by  the 
death  of  the   husband  or   otherwise,   and  that  in  such 
cases,  and  such  only,  if  she  or  her  heir  failed  to  sue  for 
seven  years  from  the  passage  of  the  act,  her  or  his  reme- 
dy was  intended  to  be  barred,  and  the  title  confirmed  in 
the  grantee,  or  others  who  might  have  been  peaceably 
possessed  of  the  land  under  such  defective  conveyance  for 
seven  years,  provided  it  could  be  shown  that  the  deed 
was  made  yviihoui fraud  or  guile.    The  section  thus  con- 
strued, was  intended  to  operate  as  a  conditional  act  of 
limitation;  the  right  to  the  benefit  of  the  bar  being  made 
to  depend  upon  and  only  available  to  the  grantee  or  his 
vendee,  upon  the  condition  of  his  showing  that  the  deed 
was  obtained  without  fraud  or  guile.    The  fact  that  the 
limitation  was  not  intended  to  be  general,  or  to  apply  to 
all  cases  indiscriminately  where  the  feme  had  conveyed, 
but  only  to  cases  in  which  it  could  be  shown  that  the 
conveyance  was  made /afrZy  and  without  fraud  or  guile, 
may  have  been  the  reason  for  not  allowing  the  bar  to  be 
pleaded  at  law,  as  in  other  cases,  but  of  giving  the  juris- 
diction to  a  Court  of  Chancery  over  the  subject,  as  the 
most  appropriate  tribunal  to  inquire  into  and  determine 
the  fraud  or  guile,  the  want  of  which  was  made  the  con- 
dition upon  which  alone  the  right  to  the  beneGt  of  the  bar 
.  was  made  to  depend. 
As  a  prospcciWe      ^'  *  prospective  act  of  limitation,   general,  or  condi- 
actofiimiutioB  tional,  though  made  to  retroact  upon  executed  contracts 
of  ihe  stainte  of  Of  Conveyances  previously  made,  we  have  no  doubt  that 
^powerTf  the  ^^®  section  was  within  the  constitutional  competency  of  the 
«df)^'^*\iher"e  Wslature,  whether  tested  by  the  State  or  Federal  Con- 
State  OT  Federal  stitution.    The  wife  or  her  heirs  having  a  right  of  entry, 
far^V«"itTimits  end  reasonable  time,  seven  years,  allowed  to  sue,  if  she 
SgiJiTtSbyAmS  or  they  failed  to  avail  themselves  of  the  remedy,   they 
i^wri  where  Uie  might  justly  be  regarded,  for  the  peace  of  society,  as  sor- 

iifht  of   equity         °      /         '    .      .  .°  l      j       •       lU    •  *        1 

•ziaied«  rendermg  their  title,  or  abandoning  their  contract. 
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This  being  the  legitimate  coDstiuction  to  be  given  to  P^^ke's  Hbum 
(be  section,  it  at  once  appears  that  it  does  not  apply  to    Patton  tt  al 
the  case  before  the  Court,  as  Mrs.  Patton  was  dead  be-  it  does  not  tp- 
fore  the  statate  was  enacted,  and  her  heir,  Thos.  W.  Pat-  where^no  ?igli 
ton,  (be defendant,  had  no  right  of  entry  or  of  suit,  at  or  fl^^'o^^^jle^l 
before  its  passage,  nor  till  within  about  six  months  before 
the  expiration  of  the  seven  years  allowed  for  bringing 
suit,  his  father  having  died  only  about  that  length  of  time 
befoie  the  termination  of  the  period  limited. 

We  are  the  more  disposed  to  give  to  the  section  the 
construction  which  we  have  given  to  it,  inasmuch  as  a 
different  construction,  or  a  construction  which  makes  it 
apply  to,  and  take  away  the  fee  of  the  wife  or  her  heir, 
upon  the  impossible  condition  of  their  failure  to  sue 
within  seven  years,  when  their  bands  were  tied,  and  they, 
or  either  of  them  had  no  right  of  entry  or  of  suit,  by  the 
existing  laws,  and  none  was  provided  by  the  section, 
would  not  only  be  grossly  unjust,  but  a  palpable  invasion 
of  private  right  secured  to  the  citizen  by  the  constitution 
of  I^entucky,  and  we  think  also  by  the  constitution  of  the 
United  States. 

That  section  of  the  constitution  of  Kentucky,  which  The  12th  MctioB 
provides  :  ''Nor shall  any  man's  property  be  taken  or  ap.  Jf  ^n«?iuiSi 
plied  to  public  use,  without  just  compensation  being  pre-  ofKentucity.and 
viously  made  to  him."  has  been  construed  by  this  Court,  thu  Miesuud. 
and  properly,  to  inhibit  the  invasion  of,  or  the  taking  of 
private  property,  for  any  purpose,  or  under  and  pretext 
whatever,  except  for  public  use,  and  for  that  only,  upon 
affording  previous  just  compensation  to  the  owner.   This 
prevision   of  the  constitution  affords  a  shield  to  private 
right,  and  should   be  so  construed,  against  any  enact- 
ment of  the  Legislature,  direct  or  indirect.     It  would  be 
a  poor  protection  to  the  right  of  the  citizen,  to  hold'Cind 
enjoy  unmolested,  his  private  property,  if  the  Legislature 
•could  take  it  away  and  vest  it  in  another,  in  preserUidrin 
fvluro^  by  imposing  terms  and  conditions  upon  his  right 
to  hold  it,  which  is  impossible  for  him  to  perform;  as  by 
requiring  him  to  sue  within  a  specified  time,  when  there 
is  no  remedy  afforded  or  mode  prescribed  by  the  law  by 
which  he  can  sue.    If  even  any  terms  could  be  imposed, 
which  would  embarrass  his  right,  or  obstruct  his  full  en- 
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fBAROB's  Heiu  joymeat  of  his  estata.  indirect  invasions  of  private  prop- 

Patton  etal    erty,  should  never  be  countenanced,  as  it  is  easy  to  framd 

'"   pretexts,  dictated  by  apparent  policy  and  personal  bard* 

ship  at  the  time,  to  evade  and  fritter  down  the  proteclioa 

intended  to  be  ajpforded.     Noi  can  the  fact  that  Patton  had 

the  right  to  sue  for  si i  months  before  the  termination  of 

the  time  limited,  by  the  unforeseen  and  accideatal  deatb 

of  his  father,  make  any  difference.     Sii  months  is  noC 

the  time  prescribed  fof  the  suit,  but  seven  years,  and  if 

it  was,  we  should  hardly  regard  it  as  a  reasonable  time,  to 

If  Uie  Le^isia*  be  constitutionally  available,  to  bar  the  remedy  as  a  mere 

poweMo^pwi^S  act  of  limitation..    Nor  can  it  make  any  difference  that 

oVumUation*h  ^^^  Legislature  has  mad«  a  Court  of  chancery  the  instru- 

bad  no  right' to  meot  to  divest  the  right  of  the  heir.    If  the  Legislature 

CkmrV  of'^chan^  had  not  the  power  to  do  it,  neither  could  they  delegate 

tJpiy^liJich  ^  ^l  ^^^  power  to  do  it,  to  any  other  body>  jodicial  or  eiecu- 

principle.  tive.  *  '  ^ 

We  also  incline  strongly  to  believe,  that  the  sectioa.  if 
construed  as  contended  for,  would  be  an  infraction  of 
that  provision  of  the  constitution  of  the  United  States* 
which  prohibits  the  enactment  of  any  law  impairing  the 
obligation  of  contracts. 
^  ^  ^         It  is  well  established  that  this  provision  of  tlie  consti- 

Thalpart  of  the         .  ..  ,,  ."^ 

<:onitiuution  of  tution  applies  as  well  to  executed  as  executory  contracts. 
iUns^ih^^^^^^^^^  Mrs.  Patton.  and  her  heir  after  her  death,  held  the  fee 
ing  tSe  *^f?M-  ®*™P'®  '*^'®  ^^  ^^^  '®^  ^^  question,  under  the  grant  from 
tion  of  contracts  the  Commonwealth  and  the  several  mesne  conveyances 
to '^execaud^as  down  to  her.  That  title  she  or  her  heir  has  never  forfeit- 
tractil!^'^  ®°"":  ed  nor  parted  with,  by  any  contract  binding  in  law  or 
The  nth  section  <  equity.  The  deed  relied  on  as  her  deed,  is  a  nullity,  and 
1831?  (f  sriaw '  has  no  more  legal  effect  or  operation  in  passing  her  title, 
ft^anthorizes  *a  **^ '^^  ®''  equity,  than  if  the  conveyance  had  been  ac- 
Conrtof Chance-  knowledgcd  before  Job r>  Doe  or  Richard  Roe,  or  any 
tfe  in"  a  vendee  Other  piivate  person,  or  if  it  had  never  been  acknowledg- 
whS  h^lonv^t  ^  »^  «•!•  ^^  P"^y  examination  made.  It  amounts  to  no 
«d  by  deed  which  moi^  than  an  aUempi  to  make  a  contract  or  conveyance, 

was    ineffectual       ,.   ,    ,  ,        ,  .     .  ,     *.  ....  , 

^hen  made,  im-  which  has  no  legal  or  equitable  force  or  validity,  and  not* 
tion'of  contractii  withstanding  which,  the  wife  and  her  heir  after  her,  held 
f."^  "  .*?. ''°^*-  the  fee  simple  title  in  remainder,  after  the  death  of  her 

tion  ot  the  con-  ■ 

aiitvtion  of  the  bosband,  as  fully  and  effectually  as  if  no  such  attempt 

U.S.  {I  Sec.  Art.    ,  ,     jl  j  ,r\.  .•  •  .• 

10.)  to  convey  had  been  made.     If  the  section  m  question 
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takes  aivay  the  right  and  vests  it  in  another,  does  it  not  P>abcb'«  Hum 
impair  those  contracts  of  conveyance  from  the  Common-     Patton  €iai 
wealth  down  to  her  and  her  heir,  under  which  they  held,  "^ 

and  had  a  right  to  hold  the  lot  in  question?  But  Tor  the 
section  the  title  of  the  heir  is  unquesiionable.  L^  it  be 
divested,  by  what  power  has  it  been  divested,  by  the  act 
of  the  mother  or  by  the  act  of  the  Legisialure?  If  by 
the  act  of  the  Legislature,  their  act  divests  a  vested  right 
in  the  heir,  and  not  only  impairs  but  destroys  the  obliga. 
tory  force  of  the  contracts  of  conveyance  down  from  the 
Commonwealth  to  the  heir,  undei  which  he  had  the  right 
to  hold  the  lot.  and  repose  in  safety  in  it?  full  enjoyment 

We  are  aware  that  the  Courts  of  Pennsylvania  have  BecisioM  of 
established  a  different  doctrine  In  relation  to  the  subject  JppjlJJ^*'  ***' 
before  us,  from  the  doctrine  here  avowed,  and  have  even 
gone  much  further  than  we  are  required  to  go.  in  sustain- 
ing legislative  enactments,  in  giving  validity  to  void  and 
invalid  contrads.  But  w«  never  can  bring  ourselves  to 
sanction  the  doctrine  there  established. 

The  Supreme  Court  of  Ohio,  in  the  case  of  the  lessee  DeeiiioDi  of 
<f  Christian  Good  vs  Elizabeth  Zercher.  (12  Ohio  Rep.  ^^  w»^- 
364.)  bad  the  subject  under  consideration,  in  a  case  very 
analogous  to  the  one  before  us,  and  have  established  a 
different  doctrine  from  that  sustained  in  Pennsylvania, 
and  one,  as  we  conceive,  much  better  calculated  to  pre- 
serve and  sustain  the  inviolability  of  private  rights  against 
hegislative  interference. 

Nor  can  we  yield  our  sanction  to  the  doctiine  avowed  SaurUe^n  f^m^ 
by  the  majority  of  the  Supreme  Court  of  the  United  fi2^''cltid,^*ut 
Statas.  in  the  case  of  Saterlee  vs  Matlhewson,  (2  Peters'  not'*PproTcd  ia 
Rep,  412.)  in  its  application  to  this  case.  Though  it  may  me  which  take* 
be  true  that  a  law  which  gives  validity  to  a  void  contract,  pro?eTty°&  gwU 
cannot  be  said  to  impair  the  obligation  of  that  contract,  ImpaiVg  t'he^t" 
vet  it  seems  to  us  that  a  law  which  eives  force  and  effica-  lidiiyofUiecon. 

.  ^       ,      .  .   .  ,,.,     ^         ...  tract  by    which 

cy  to  a  contract  which  was  a  nullity,  or  which  was  no  con*  the  property  waa 
tract  before,  but  a  mere  unauthorized  attempt  to  make  a  concur  ''^n  ia 
contract,  by  which  the  fee  is  taken  from  one  person  and  "c^^j^^oa  T 
transferred  to  another,  as  effectually  impairs,  nay  uproots  hUdiaaent  from 
and  destroys  the  obligation  of  the  contracts  under  which  the  Coort!'^  ^ 
the  title  was  held,  as  if  those  contracts,  by  a  direct  act 
of  legislation,  had   been  declared  nullities,  or  the  title 
Vol.  VII.  22 
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pgiBOB'i  Hum  wrested  from  the  holder  and  given  to  another  without  anch 
VATto9  €tai.    pretext,  or  reclaimed  by  the  Commonwealth. 

'  j^^  Justice  Johnson,  In  the  case  of  Saterlee,  supra, 

with  whose  opinion,  in  the  main,  we  concur,  justly  re- 
marks, '*What  boots  it,  that  I  am  protected  by  that  con- 
stitution from  having  the  obligation  of  my  contract  vio- 
lated, if  the  legislative  power  can  create  a  contract  for  me, 
or  render  binding  upon  me.  a  contract  which  was  null  and 
void  in  its  creation.  To  give  efficacy  to  a  void  contract 
is  not,  it  is  true,  violating  a  contract,  but  it  is  doing  in. 
finitely  worse,  it  is  advancing  to  the  very  extreme  of  that 
class  of  arbitrary  and  despotic  acts,  which  bear  upon  in- 
dividual rights  and  liabilities,  and  against  the  whole  of 
which,  the  constitution  most  clearly  intended  to  interpose 
a  protection  commensurate  with  the  evil."  And  after 
giving  his  views  of  the  giound  upon  which  the  decision 
of  the  State  Court  might  be  supported,  he  remarks,  "the 
decision  of  the  State  Court  is  supported  under  this  view  of 
the  subject,  without  resorting  to  the  portentous  doctrine, 
(for  I  must  call  it  portentous,)  that  a  State  may  declare 
a  void  deed  valid  as  affecting  individual  litigants,  oa 
a  point  of  right,  without  violating  the  constitution  of  Ibe^ 
United  States.  If  so,  why  not  create  a  deed  or  destroy 
the  operation  of  a  limitation  act  after  it  has  vested  a  title." 

We  also  concur  with  him  in  opinion,  that  it  was  an, 
unfortunate  opinion  in  the  Supreme  Court  originally*  by 
which  the  words  "ex  post  facto,*'  in  the  constitution  of  the 
United  States,  was  confined  to  penal  cases  only,  and 
a^ree  with  him  in  a  note  appended  to  his  opinion,  that 
if  that  construction  is  to  stand,  (and  it  has  been  too  long 
settled  and  acted  upon  now  to  be  disturbed,)  a  construo 
lion  should,  by  intendment,  be  given  to  the  next  clause 
inhibiting  the  impairment  of  the  obligation  of  contracts, 
which  would  afford  that  protection  to  private  rights, 
springing  out  of,  or  dependant  upon  contract,  against 
re-troactive  legislation,  which  was  contemplated  by  tbe 
framers  of  that  instrument. 

Upon  the  whole,  we  are  perfectly  satisfied  that  the 
complainants  were  not  entitled  to  the  relief  which  they 
asked.  The  decree  of  the  Chancellor  dismissing  tbeir 
bill  is,  therefore,  affirmed. 
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Pirile  for  appellanls;  C.  A.  Wickliffe  and  Ballard  (or       €Lmtii» 

appellees.  Galdwklu  . 


Clemens  vs  Caldwell.  Ch^incbiiy. 

Ebhor  to  thb  Mbrcsb  Cibcuit.  Case  45. 

Trusts  and  trustees.    Administrator.    Interest.    Juris- 
diction, 

JvDos  Bftscs  delivered  tbei^inioa  of  the  Couit.  October  19. 

Thovas  Clembns.  by  his  last  will,  which  was  admitted  Cm«  tutcd. 
to  record  in  the  Mercer  County  Coart,  in  1826,  devised 
one  third  of  his  estate  to  the  children  of  bis  sister,  Eliz- 
abeth Caldwell,  then  the  wife  of  Charles  Caldwell,  and 
directed  that  it  should  be  converted  by  the  trustee  therein 
named,  into  cash  and  vested  in  good  United  States  gov- 
ernment stock,  and  the  interest  arising  therefrom  to  be 
also  invested  in  the  like  stock,  until  the  children  of  said 
Elizabeth  should  attain  the  age  of  twenty  one  years,  when 
the  whole  amount,  principal  and  interest,  was  to  be  equally 
divided  between  them;  but  he  adds:  "incase  the  said 
Elizabeth  shall  die  without  heirs,  then  this  one  third  part 
of  my  estate,  which  I  now  give  to  her  children,  shall 
descend  to  any  other  lawful  heirs."  The  will  in  conclu- 
sion contains  this  clause:  "I  do  hereby  appoint  my  un- 
cle, James  Clemens,  of  Huntsville,  Alabama,  and  his 
successor  or  successors,  as  trustee  or  trustees,  for  the  exe- 
cution of  this  will." 

James  Clemens,  the  trustee  named  in  the  will,  having 
renounced  his  right  and  refused  to  qualify  as  executor, 
James  Clemens,  Jr.,  was  appointed  administrator  with 
the  will  annexed,  and  as  such,  executed  bond,  with  James 
Clemens,  Sr.  and  Isabella  Clemens  his  sureties. 

In  1837,  Jeremiah  Clemens  Caldwell,  by  his  father 
and  next  friend,  exhibited  this  bill  in  the  Mercer  Circuit 
Court,  alledging  that  he  wasi  the  only  child  of  Elizabeth 
Caldwell,  and  as  such,  under  the  will  of  Thomas  Clem- 
ens, was  entitled  to  one  third  of  his  estate.  That  James 
Clemens,  Sr.,  had  not  accepted  the  trust  for  the  manage* 
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CcKMBKi  roerU  of  the  complainants  interest,  and  was  not  disposed 
Caldwell.  SO  to  do,  and  James  Clemens.  Jr.,  resided  in  St.  Louia^ 
Missouri;  thai  he  had  rendered  no  account  of  the  estate 
to  which  the  complainant  was  entitled,  which  had  come 
to  his  hands;  nor  how  it  had  been  invested  or  used  ;  thai 
eomplainant  resided  wilh  his  father  in  the  county  of  Mei^ 
cer,  and  that  it  would  be  for  his  interest  to  have  some 
other  person  appointed  a  tiustee  for  the  management  of 
the  fund  pursuant  to  the  directions  of  the  will,  and  that 
Bfi  account  should  be  rendered  by  the  said  James  Cleno 
ens,  Jr.,  of  the  estate  of  the  testator,  &c.  The  said 
James  Clemens,  Sr.  and  the  said  James.  Jr..  and  Thomas 
Reed  and  his  wife,  Isabella,  late  Isabella  Clemens,  were 
made  defendants. 

In  March,    1>838,  the  Court  appointed  Charles  Cald- 

lourioeutoryde-  well,  the  father  of  the  complainani,   trustee,   requiriag 

euii  Goort?  ^^'  ^^™  *^  execute  bond  with  surety,  in  the  penaUy  of  twen- 
ty thousand  dollars^  conditioned  that  he  should  "faithful' 
ly  collect,  dispose*  of,  and  account  for  the  estate  of  the 
complainant,  so  far  as  it  might  come  to  his  hands,  under 
such  orders,  directions  and  instriictions  as  may  hereafter 
be  made  upon  him  by  the  Mercer  Circuit  Court,  ir  this 
cause.'*  As  to  the  residueof  the  cause,  the  Court  retaiii- 
ed  it  for  further  proceedings  and  decree. 

In  1840,  James  Clemens,  Jr.  filed  his  answer,  admit- 
Firat  aniwer  of  tfne  that  the  complainant  was  entitled  to  a  portion  of  the 

J,  '  estate  of  Thomas  Clemens,  in  his  hands,  as  claimed,  asd 

be  expresses  a  willingness  to  settle  it  up.  His  answer, 
however,  is  very  indefinite  and  unsatisfactory  as  to  its 
amount  and  condition.  He  admits  he  has  made  no  set* 
ttement  as  administrator,  and  that  he  has  not  invested 
that  portiorvof  the  estate  to  whieh  complainant  is  enth 
tied. 

Subsequently  amended  bills  were  filed,  alledging  mofe- 

Amendbd  bill,  specifically,  the  amount  of  the  testator's  estate,  which 
had  been  converted  into  money  by  the  administrator,  and 
charging  him  with  having  used  it,  and  profitably,  for  hino- 
self,  in  the  very  extensive  and  valuable  business  in  which 
he  was  engaged. 
Seeond  asswci      In  1:843,  the  defendant  further  answers,  and  for  the 

•£j,cumana,Jr.  f^^^  jj^^  questions  the  jurisdiction  of  the  Court  and  the 
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Tight  of  complainant  to  maintain  his  action.    His  answer       Clbmiks 
is  slill  evasive  and  unsatisfactory  as  to  the  amount  and      Calowkll. 
condition  of  the  fund  in  question. 

A  subsequent  amended  or  supplemental  bill  was  filed  Second  amead. 
by  complainant,  alledging  that  his  father,  Charles  Cald- 
well, who  had  been  appointed  tiustee,  had  accepted 
the  trust  and  executed  bond  as  required  by  the  decree. 
He  further  alledges  the  continued  and  profitable  use,  in 
his  own  business,  by  the  defendant,  the  administrator,  of 
the  estate  of  the  testator,  or  the  portion  to  which  the 
complainant  was  entitled,  and  that  h^  still  failed  to  ren- 
der any  account  thereof;  and  by  specific  allegation  and 
interrogatory,  he  calls  upon  him  for  further  answer. 

The  defendant  in  his  answer  states  that  the  estate  of  j^-^^^  tMwerof 
the  testator  amounted  to  twenty  two  thousand  and  fifty  J.  cu««ni,  Jf. 
four  dollar^s  68  cents.  He  admits  that  he  had  on  hand  of 
this  sum,  in  cash,  as  early  as  the  1st  January,  1828, 
twelve  thousand  four  hundred  and  six  dollars  15  cents ; 
and  that  in  1839,  he  received  between  two  and  three 
thousand  more.  As  to  the  residue  of  the  estate,  the  an- 
swer is  still  not  satisfactory.  He  again  admits  that  com- 
plainant is  entitled  to  one  third  of  said  estate.  He  does 
not  deny  the  repeated  allegation  as  to  the  profitable  use  of 
the  fund  in  his  own  business.  What  or  how  great  profits 
he  has  made,  he  does  not  attempt  to  explain. 

The  cause  was  heard  in  part,  and  the  Court  recognis-  x>9ctf  of  Ui* 
ing  and  confirming  the  appointment  of  Charles  Caldwell  eiwaUCoarw 
as  trastee,  decreed  that  the  defendant,  the  administrator 
and  his  sureties,  pay  to  the  said  trustee,  one  third  of  the 
S12,406  15,  on  hand  the  1st  January.  1828,  with  com- 
pound interest  at  the  rate  of  six  per  cent,  per  annum,  up 
to  the  rendition  of  the  decree,  amounting  to  Sll,509  38, 
and  that  the  trustee  might  have  execution  therefor,  &g. 
And  as  to  the  residue  of  the  cause,  it  was  retained,  and 
an  auditor  appointed  to  settle  the  account  of  the  admin- 
istrator, &;c. 

To  reverse  that  decree,  James  Clemens,  Jr.  prosecutes 
this  writ  of  error. 

The  questions  raised  by  the  assignment  of  errors  are» 
first,  that  the  Court  below  had  no  jurisdiction. 
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^""'"*  This  objection,  we  think,  is  untenable.     Whether  Jas, 

Caluwelt^      Clemens,  Jr.  is  regarded  as  occupying  the  attitude  in  re- 

An administrator  gard  to  the  fund  in  Question,  of  a  trustee  under  the  will, 

withthe  will  an-   ^       ,      .  ,  .  ^         .         .      .. 

nezad,  becomes  for  the  investment  and  management  thereof  as  therein  di- 

piace^of  all  ex*  Fccted,  as  Contended  by  his  counsel,  or  whether  he  should 

to"^*uaU?^"\^nd  ^^  regarded  merely  as  an  administrator,  and  that  the  duty 

is  responsible  as  of  investing  and  managing  the  complainant's  portion  of 

able  lo "be juris-  the  estate  did  not  devolve  upon  him,  in  either  case,  we' 

Chancellor  who  ^^'^^^  the  juiisdlciion  of  the  Court  was  unquestionable.     If 

may  remove  him  he  vvas  not  trustee,  upon  the  failure  of  the  one  appointed, 

as  trustee    of  a    .  '         ,  ,  ..  .  *   .      ^. 

a  devine,  andap-  It  was  proper",  and  was  the  peculiar  province  of  the  Chan- 
pomt  another.  (jailor  to  appoint  another,  and  place  the  trust  funds  in  his 
hands.  If  on  the  other  hand,  the  trust  devolved  upon  the 
defendant,  as  administrator  with  the  will  annexed,  as 
we  think  it  did.  and  as  insisted  by  his  counsel,  it  was  the 
province  of  the  Chancellor,  upon  the  application  of  the 
complainant,  to  require  him  to  show  and  exhibit  the 
Amount  and  condition  of  the  trust  fund,  and  upon  his  fail- 
ure to  execute  the  trust,  as  required  by  the  will,  or  front 
the  insecurity  of  the  fund  in  his  hands,  or  other  sulEcient 
cause,  to  appoint  another  person  trustee.  In  the  appoint- 
ment of  the  father  of  the  complainant  trustee,  in  this 
case,  it  seems  to  us  that  there  was  no  abuse  of  discretion 
by  the  Chancellor. 
The  failuie  of  (be  defendant  to  invest  the  fund,  as  re- 
Tk«  faiiareora  quired  by  the  will,   his  utter  neglect  in  rendering  an  ac- 

truftae  to  iDtast  *  «  .  i  .        i  •         i  i»    i  •  • 

the  fund  as  di-  count  of  his  trusteeship,  his  abuse  of  the  trust  in  nsing 
iwV"^thereof^^n  the  fund  in  his  own  business,  and  his  evasive  and  unsat. 
his    own    bn-  isfaciory  answers  when  called  to  account  for  it,  and  the 
groiini  for  his  way  he  had  managed  it.  fully  justified  the  Court  in  sub- 
Chanceiiory  ^  *  stituting  another  trustee,  to  which  the  defendant  made  no 
objection  in  the  Court  below,  but  recognised  the  appoint- 
ment as  made.     Nor  does  it  appear  that  the  appointment 
was  not  in  all  respects  proper  and  judicious. 
The  effect  of  appointing  a  trustee,  and  placing  the  trust 
The  effect  of  the  fund  in  his  hands,  was  not,  as  contended  by  counsel,  to 

remoTal  of  oa«  _  ,  ,   .  ,  ...        ,      .   .  ,  ^     .. 

trustee  and  the  confer  upon  the  complainant  any  additional  right  to  it. 
S^theirS^  no[  It  would  be  held  by  the  trustee  as  held  by  the  administra- 
*^TpoMs*of  thJ  ^^^'  subject  to  the  provision  in  the  will.  Whether  Eliza- 
trust,  but  for  iu  belh  Caldwell  is  still  living  or  not.  does  not  appear.  If 
c^SIi  lue^truJl  she  is  not,  the  fund  is  vested  absolutely  in  the  complain- 
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«nL    If  she  is  still  living,  his.  right  to  it.  or  laaay  por-       Oi.mi»iw 
lioQ  of  it,  may  depend  upon  bis  surviving  her.    The  Chanr      Oaldwblu 
Oillor  in  this  view  of  the  case,  very  properly  retains  in  and  u   ia  stiii 
the  decree,  entire  contiol  over  the  fund,  and  to  render  ^f  the  Chancel* 
such  control  efficient,   has  required  frora  the   trustee  a  ^^^' 
bond  conditioned  accordingly.     The  objection,  therefore, 
to  the  jurisdiction,  and  to  the  appointment  of  a  trustee,  is 
not  deemed  available. 
It  is  further  objected,  that  the  appointment  of  the  tros-    '^^  rcmoTai  of 

.---  '    ^      ,   ,.  .  .     '^'^-    ,  ,,r      .  .    •     one  truitee,  and 

tee  in  1838,  was  a  final  disposition  of  the  case.  We  thmk  the  appoiDtment 

not.     Thai  was  only  one  of  the  objects  so*ght  to. be  ob-  m!rf^t%ai^uu 

tained  by  the  bill,  and  the  Chancellor  might  well  pipceed  SSidiipoahioiiof 

to  compel  the  administrator  to  settle  up  the  estate,  and  the  case.    The 

place  the  trust  fund  in  the  hands  of  the  trustee.    Nor  reiahf^he'caae^ 

qnder  the  circumstances  of  this  case,  was  it  erroneous  to  account"with  ihe 

direct  the  admitted  liquidated  portion  of  the  fund  to  be  trMtL*^of^''th^ 

paid  over  before  the  whole  estate  was  finally  settled,  and  tmatfund. 
mora  especially  as  the  record  contains  manifest  indica- 
tions of  a  disposition  on  the  part  of  the  administrator  to 
delay  the  final  settlement  of  the  matter. 

Bqt  again,  it  is  insisted  that  it  was  erroneous  to  charge 
the  administrator  with  interest  annually  compounded, 
and  that  in  any  view  of  the  case,  the  decree  is  for  too< 
much. 

In  the  consideration  of  this,  question  it  may  be  assum-  faiu^to^^n▼e8i  a 

ed  that  the  duty  of  executing  the  will   in  regard  to  the  J™J*^  ^^^^^^  J^ 

devise  to  the  children  of  Mrs.  Caldwell,  devolved  upon  iniereBt  also,  as 

the  administrator  with  the  will  annexed,  and  in  refer-  ploys  it'  in  his 

ence  to  that  devise,  that  he  occupied   the  attitude  of  a  ?es?oSe"'fo^ 

trustee  under  the  will.     The  will  directs  one  third  of  the  imcrest  upon  the 

annually  accni- 

testator  s  estate  to  be  converted  into  cash  as  soon  after  ing  interest,  if 
his  decease  as  the  trustee  shall  think,  most  fit,  and  to  be  wu  practicable 
invested  in. good  United  Stales  government  stock,  and  Jien^'forsucMn* 
tbe  interest  arising  therefrom  to  be  invested  in  like  stock,  terestasitwouid 

,  .-      ,         ,         -  ,      .  -   1  have     produced 

It  was  manifestly,  therefore,  the  intention  of  the  testator  in  Uie  hands  of 
that  this  trust  fund,  as  well  tbe  accruing  interest  as  the  ^^rudence.*''^ 
principal,  should  be  made  productive ;  and  if  found  im- 
practicable  to  invest  it  in  the  specific  stock,  as  directed 
by  the  will,  it  was  the  duty  of  the  trustee,  we  apprehend, 
otherwise  to  have  invested  it,  so  as  to  have  effected  the 
intention  of  the  testator,  as  far  as  practicable,  in  lefer- 
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CiMutM  «ace  to  its  aceotnulation.  If  the  fund  coold  have  b«ea 
Calpwbix.  invested  as  directed  by  the  testator,  and  the  trustee  had 
^  failed  to  make  the  investment  without  showing  sufficient 
reason  for  such  failure,  the  rule  is  well  settled  that  he 
should  be  held  responsible  for  such  accumulations  as 
would  have  resulted  from  a  specific  investment  as  direct* 
•d :  Levin  on  Trusts  and  Trustees,  (Law  Library^  329 
to  332;  2  Story's  Equity.  642.) 

Whether  it  was  practicable  in  this  case  to  have  invest- 
ed the  fund  according  to  the  testator's  injunction,  does  not 
appear.  Tb^rustee  offers  no  excuse  for  having  failed  so 
to  invest  it.  He  renders  no  account  as  to  the  accumula- 
tions of  it,  but  admits,  by  failing  to  respond  to  the  ex- 
plicit and  repeated  allegations  in  the  complainants  bills, 
that  he  has  used  it  for  his  own  benefit,  and  profitably,  in 
the  very  extensive  and  lucrative  business  in  which  he  had 
been  engaged.  How  profitable  he  has  rendered  the  fund 
thus  employed  by  him,  he  has  not  condescended  to  ex- 
plain. He  does  not  intimate  that  there  was  any  difficulty 
or  hazard  in  loaning  or  investing  the  fund,  so  as  to  secure 
an  annual  return  of  six  per  cent.  He  suggests  no  mis- 
fortune nor  loss  in  his  business,  nor  any  circumstance, 
nor  is  there  any  thing  in  the  record  which  commends  him, 
in  settling  the  question  of  interest,  to  the  indulgent  con- 
sideration of  the  Chancellor.  On  the  contrary  we  think 
be  should  be  held  to  a  strict  accountability. 

Even  if  it  were  conceded  that  the  fund  could  not  have 
been  invested  as  directed  by  the  will,  still  we  can  hardly 
doubt  that  it  would  have  been  the  duty  of  the  defendant 
to  have  loaned  it,  as  a  man  of  ordinary  prudence  would 
have  done,  so  as  to  realize  an  annual  return  of  the  inter- 
est.   If  he  has  failed  so  to  loan  it,  and  offers  no  excuse 
for  not  so  doing,  but  has  used  it,  as  he  virtually  admits, 
profitably  in  his  own  business,  he  is  to  be  considered  as 
having  loaned  it  to  himself  upon  the  same  terms,  upon 
which  it  may  be  fairly  inferred  it  could  have  been  loaned 
to  others. 
There  is  no  fixed  rule  as  to  what  would  be  a  reasonable 
fom^uto  forlsxi  period  for  compounding  the  interest  upon  funds  in  the 
SScoietroi*  ^*  h*nd»  of  executors  and  other  fiduciaries,  in  view  of  their 
4erMt     againit  accountability,  and  which  it  was  their  duty  to  invest  or 
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Itiii,  and  reDder  productive  by  the  accamoUtion  of  in-       ^t»MM« 
lerest.    The  length  of  the  rest  would  depend  upon  the      Cilpwbm. 
particular  facts  and  circumstances  of  the  case.    In  Moort^s  execnfo»     %ui 
-txecuior  vs  Beauchamp,  {5  Dana,  71.)   and  where   the  TheVighl'oAciui 
aubject  it  vei^  fuHy  ewrtiined  and  the  authorities  cited,  ^^"^^^^^f^^ 
this  Court  fixed  the  two  first  rests  at  three  years  each,  and  und  circumsian- 
after  that  at  two  years.     But  that  case  differed  from  the 
one  before  us  in  several   important  particulars.    There 
were  circumstances  which  entftted  fhe  executor,  in  that 
ease,  to  the  favorable  consideration  of  the  Chancellor  in 
designating  the  rests,  but  none  are  perceived  in  this. 
Finally  we  are  of  opinion  that  the  Coort  below  was  right 
in  subjecting  the  administrator  to  annual  •compound  of 
the  interest.  ' 

There  is  another  objection  not  expressly  raised  by  the  TbtpreffonDtioa 
aasignment  of  errors,  but  relied  upon  in  argument,  which  \lpil^^\minxr 
it  remains  lo  notice.     It  is  objected  that  no  refunding  JJJJJ'  ^^*>,|^* 


bond  was  required  from  the  <5omplainafit  or  trustee,  be-  ^•^•*'*[?i|]?**'*« 

fore  he  was  authorised  to  enforce  the  decree  against  the  pakL— uIt^k.    * 

defendants.    We  are  not  satisfied  that  this  objection 

wonld  have  been  available,  even  if  it  had  been  expressly 

assigned  for  error.    When  the  case  was  heard  nearly 

twenty  years  had  elapsed  since  the  probate  of  the  will. 

The  bill  atiedges  that  the  testator  was  not  in  debt  at  his 

death,  and  there  is  no  intimation,  from  any  -quarter,  that 

aneh  was  the  feet.    Besides,  there  was  still  left  in  the 

bands  of  the  administrator,  as  admitted  in  his  answer,  <yf 

this  trast  fund,   without  reference  to  interest,  between 

three  and  four  thousand  dollars.    Under  such  circum* 

stances,  we  think,  the  failure  to  require  a  refunding  bond 

can  in  no  view  of  the  case,  be  regarded  as  an  error  to  the 

prejudice  of  the  administrator. 

Wherefore,  the  decree  is  aflSrmed. 

Morthead  ^  Reed  and  Harlan  ^  Craddock  for  plain- 
iiff ;   WooUey  for  defendants. 

Vol.  VII.  23 
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OuAMCMwf.         Hiatt's  Heirs  vs  Calloway's  Heirs. 

Cau  46.  Appbal   from  the  Garrard  Circuit. 

Jurisdklion.    Mistakes. 

I0ctol«r21.      Cfliir  JvsTioi  Bwiir»  delivered  Uie  opinion  of  the  Court 

A  judgment  io  ejectmeDt  was  recovered  for  100  acres 
€Mteuud.        ^j  j^^j^  j^y  ^jjg  jj^jyj  ^f  p^j^j.  j^jjj  Susannah  Calloway^ 

claiming  title  under  their  mother,  agaioit  Hiatt's  heirs, 
upon  the  ground  that  their  mother^  who  had  owned  the 
same,  had  not,  by  any  valid  conveyance  upon  privy  eji* 
araination,  duly  certified  and  recorded,  parted  with  her 
title  in  her  Uretime.  The  heirs  or  Hiatt  filed  their  bill 
in  chancery,  enjoining  the  judgment,  praying  a  copfirma- 
tion  and  surrender  of  the  title,  and  that  they  may  be  qui* 
eted  in  their  possession,  upon  allegations  that  a  deed  of 
conveyance  had  been  duly  and  properly  etecuted  by  the 
joint  conveyance  of  the  fieither  and  mother  of  the  heirs  of 
Calloway,  upon  the  privy  examination  of  their  mother^ 
by  two  Justices  of  the  Peace  of  Missouri,  acting  ondei 
ft  commission  properly  issued,  from  the  County  Court  of 
Garrard,  where  the  land  lies,  and  the  same,  together  with 
the  ijeitificates  and  dedimus,  was  transmitted  to,  and  re« 
coided  in  the  proper  county^  except  that  the  Cleik,  ki 
recording  the  certificate  of  privy  examination  of  the  wife, 
bad  made  a  mistoie  and  recorded  it  as  of  the  6th  day  of 
October,  1823,  instead  of  the  6th  day  of  October,  1822, 
its  true  date,  and  the  date  of  the  acknowledgment  of  the 
husband,  made  before  the  same  Justices,  and  duly  certi- 
fied by  them.  And  if  they  carinot  obtain  a  correction  of 
the  mistake,  they  pray  a  coofirmatioo  of  their  title  under 
the  11th  section  of  the  act  of  1831,  (1  Slat.  Laios,463.> 
and  conclude  by  a  general  prayer  for  relief. 
The  complainants  are  not  entitled  to  relief  under  the 
ofSM?Uh^Me^  section  of  the  statute  relied  on,  as  has  been  just  decided 

hu  to  uiia  ease.    It  appearing  that  their  mother  was  covert  at  the  passage 
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of  Uie  statute,  and  eonUaaad  so  notil  1834«  whan  tkair  ■usi'^lteis 
fiilber  died,  the  section  does  not  apply  to  the  case.  CAM^wiAT'sH'Si 

But  it  appears  that  Petet  Calloway,  in  1818,  sold  and  The  autake  oXs 
conveyed  the  land  in  question,  which  belonged  to  bb  wife*  uaMtlT  ^  ^£ 
to  John  Hiatt,  the  ancestor  of  the  complainants,  for  eight  {^ad^^fMill 
hundred  dollars,  which  was  paid  to  him.    That  in  1821  Teytnee  ciearif 
a  dedimus  poUskdtm  was  properly  issued*  directed  to  MnT^^dMei^ 
two  named  Justices  of  the  Peace  of  Madison  county  5?^by^Siiuil 
Missouri,  requiring  them  to  take  the  privy  exainination  Mlior. 
of  the  wife,  to  a  deed  of  conveyance  stated  to  be  attached  to 
the  commission,  from  Peter  Calloway  and  Susannah,  his 
wife,  for  the  hundred  acres  of  land  in  question,  to  tho 
heirs  of  John  Hiatt,  deceased,  naming  them  in  the  com'r 
mission*    That  said  commission  was  presented  to  the 
two  Justices  named,  and  on  the  6th  day  of  October. 
1822,  they  certify  the  signing  and  acknowledgment  of  the 
husband  endorsed  on  the  deed,  filled  op  as  of  the  same 
date,  over  their  signatures  and  seals  as  Justices,  and  cer* 
tify  in  like  manner,  the  signing,  privy  examination  and 
acknowledgment  of  the  wife,  in  due  form,  endorsed  on 
the  commission,  which  they  certify  as  attached  to  the  deed 
acknowledged,  and  the  deed  attached  to  the  commission^ 
with  the  certificates  endorsed,  was  sent  to  the  Clerk's 
olBce  of  the  proper  county,  and  recorded  in  due  time, 
to-wit.  on  the  2dth  of  October,  1822,  together  with  the 
eertificates  of  the  Justices  and  commission,  but  the  cer* 
tificate  of  the  Justices  of  the  wife's  privy  examination 
and  acknowledgment,  is,  through  the  obvious  mistake  of 
the  Clerk,  recofded  as  of  the  5th  of  October,  1823.  in. 
stead  of  the  6th  of  October,  1822.  which  postpones  the 
date  of  privy  examination  and  acknowledgment  to  a  time 
beyond  that  within  which  the  deed,   under  the  statutea 
as  heretofore  construed  by  this  Court,  should  have  beea 
spread  on  the  record. 

The  certificate  recorded  is  in  every  respect,  terbattm 
with  the  certificate  endorsed,  except  as  to  the  date  so;  are 
the  certificate  of  the  acknowledgment  of  the  husband,  the 
commission  attached,  and  deed  recorded  vcrhakm,  the 
same  as  the  originals,  which  were  produced  to  the  Cbsn* 
eellor  below,  and  is  also  produced  to  this  Court.  And  it 
is  perfectly  obvious  from  an  inspection  of  the  originals^ 
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0wR'tftnn»    iifnf  fl.  comparison  of  the  same  with  those  on  reeortf, 

CKiMiOWAy'tH't.  chat  the  true  date  of  the  privy  examination  and  acknowt* 

edgroent  of  the  wife,  was  the  5th  of  October »  1822,  the 

1  same  date  of  the  deed  and  the  same  date  of  the  ackoowK 

edgment  of  the  husband,  and  that  the  whole  difficulty 
and  embarrassment  of  the  complainants'  title  has  been 
produced  alone  by  the  error  and  mistake  of  the  Clerk. 
The  question  arises,  cannot  a  Court  of  equity  take  cog- 
nizance of  the  case  to  correct  the  mistake,  or  relieve  the 
complainants  from*  its  consequences?  We  think  it  earn 
The  patties  have  done  all  that  was-necessaf  y  on  their  part, 
to  pasa  a  perfect  fee  simple  title  to  the  grantees,  and  have 
deposited  all  the  papers  necessary  to  be  recorded,  in  due 
and  proper  time,  in  the  proper  office  for  record,  with  the 
officer  provided  by  law,  for  spreading  the  same  on  the  re* 
eord.  He  has  recorded  the  same,  but  by  inadvertency 
and  mistake,  antf  without  fault  en  the  part  of  the  graih 
tees  or  grantors,  he  has  attached  a  wrgngdaU  to* one  of 
the  certificates,  by  which  the  title  of  the  complainants 
has  been  so  embarrassed,  thata  judgment  at  law  inejec% 
ment ,  has  been  recovered  against  them.  The  interference 
of  the  Chancellor  is  obvious  on* two  grounds: 

1st.  It  is  peculiatly  the  province  of  the  Court  to  correct 

n«  Chuietilor  mislakcSi  and  one  ef  the  ptincipal  grounds  of  ka  ram- 

galmt  mUiAkes.   Oiction. 

The  Chtnociior  2d.  The  complainants  ate  in  possession,  and  have  a 

on  bill  filed  by  right  to  rosort  toa  Court  of  Equity  to  quiet  their  title,  aad 

•lon.ioquUtTibe  Bccure  them  in  the  peaceableenjoyroentof  their  purchase. 

^^••eMed"^*  *^  ^^  '^  ^®^®  conceded,  which  we  are  not  prepared  to  do. 

Where  e  deed  of  that  to  pass  effectually  the  fee  of  the  wife,  the  deed,  with 

^^^^*  ^et  the  certificates  and  commission,  should  not  only  bo  da>> 

kno^iedged   in  Mgited  for  record  in  due  time,  but  should  also  be  record* 

4ae  tune  by  tor.    *^  ...  i.  j    .  j    . 

e»and/efiM,aDd  ad,  yet  as  in  this  case,  all  were  duly  recorded,    which 

eoTd!'<^at^'the  the  Statute  requires,  verbaiem  dlUeratem,  vviih  the  orh 

tifieate°of?he  gin&ls.  oxcept  as  to  the  single  mistake  alluded  to,  we 

lime  of  reeord-  eannot  concede  that  the  error  of  the  clerk  shall  have  the  vK 

ea  error,  auch  aiating  efiect  of  forfeiting  the  tithe  of  the  complainants,  ao 

Teeted^by'^e  that  relief  cannot  be  afforded  against  its  conseqoences. 

WlffiiS*^f  iS2  ^^  ^^^  powers  of  a  Court  of  Chancery.    To  allow  the 

mntM  ia  the  heifs  to  take  advantage  of  this  clerical  mistake,  woold  1m 

•henginc^e  se-  a  species  Qfbod  faith,  which  a  court  of  conscience  would 
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Sever  tolerate,  and  the  more  especially,  a»  the  nsristake  is    ifran^i  i 
soch  as  might  even  in  a  judicial  record,  after  the  term,  be  CAtvowAi^^Br: 
torrected  as  a  clerical  error.    It  i»  true,  the  Chancellor  cord,  bat  by  op«. 
cannot  go  into  the  County  Couit  Clerk's  OflBce,  and  alter  JeriSL'' o?  ikS 
or  change  the  lecord  so  as  to  make  the  deed  and  cerlifi-  Jemljy  "^f^ 
catea  stand  on  the  record  as  they  should  have  been  origin-  of  tui«. 
ally  recorded  ;  but  he  can  act  on  the  parties  as  he  is  ac- 
customed  to  act  on  the  parlies  to  a  common  law  judg- 
ment, by  injunction  and  ftttachraent,  to  compel  them  to 
do  what  is  conscientious  and  right. 

The  two  Justices  who  are  to  take  the« privy  examina- 
tion or  the  wife,  may  also  take  the  acknowledgment  of  the 
huaband,  and  their  certiScatea  and  seals  are  sufficient  to 
aothoiize  the  admission  of  the  deed  to  record,  without 
any  other  or  further  authentication. 

We  are  also  satisfied  that  the  commission  was  sufficient- 
ly descriptive  of  the  conveyance,  to  which  the  acknowl- 
edgment and  privy  examination  was  to  be  taken.  Though 
it  described  a  deed  as  having  been  executed  by  the  hus- 
band and  wife,  the  deed  is  attached  to  the  commission, 
and  is  otherwise  identified  as  the  deed  intended,  and 
though  drawn  out  in  form,  was  no  doubt  filled  up  as  to 
the  date,  and  was  in  fact,  as  certified,  signed  and  sealed 
by  the  huaband  and  wife,  on  the  day  of  its  date.  The 
description  of  the  deed  as  an  executed  deed,  cannot  viti- 
ate the  commission,  or  mislead  the  Justices  or  parties  as 
to  the  deed  intended,  and  the  more  especially  as  the  deed 
could  not  have  been  executed  by  the  wife  in  any  other 
manner  than  by  privy  examination,  to  obtain  which  was 
the  object  of  the  commission. 

Upon  the  whole,  we  are  satisfied  that  the  complainants 
are  entitled  to  relief.  The  decree  of  the  Chancellor  is 
therefore  reversed,  and  cause  remanded,  that  their  injunc- 
tion against  the  judgment  at  law  may  be  perpetuated, 
and  that  as  the  means  of  efiectually  securing  the  title  to 
them,  and  quieting  them  in  the  possession  against  all 
casnaltiea  which  might  by  any  possibility  accrue,  by  the 
lose  or  destruction  of  the  original  deed  and  oertificatea, 
that  the  defendants,  the  heirs  of  Susannah  Calloway, 
tbeir  mother,  may  be  decreed  to  convey,  release  and  con- 
Arm,  all  claim  to  the  land  to  the  complainants,  and  pay 
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emtmfw9'$BaM  the  coats  of  the  proceedings.    And  the  appellaals  ere  e» 
LoeiAif.        titled  to  their  costs  in  this  Court. 

McKce  and  DunUtp  for  appellants ;  Turner  and  Brad- 
ley for  appellees. 


Motion. 
Case  47. 

October  20. 
Caat  lUted. 


SBeority  for  colli 
can  only  be  re- 

Siredot  non  re* 
tent  plaintffi, 
or  in  ejectment 
the  leBf  ore  of  ihe 
plaintiff,  and  the 
defendant  ia  the 
proper  person  to 
SejMJuiit. 


Crawford's  Heirs  vs  Logan. 

Error  to  the  Garrard  Circuit. 
Bonds  for  costs.     Counter  Security, 
Jvodx  Mabihall  delivered  the  opinion  of  the  Court. 

Ir  this  action  of  ejectment,  on  the  demise  of  Craw- 
ford's heirs  against  Logan,  a  rule,  on  motion  of  Ephraim 
and  £.  B.  Smith,  was  made  against  the  plaintiffs,  that 
Ibey  should  give  counter  security  herein,  on  or  before  the 
calling  of  the  cause  at  the  next  succeeding  term,  othe^ 
wise  the  suit  to  be  dismissed.  And  the  record  of  the 
succeeding  term  says:  ''The  parties  came  by  their  attor- 
nies,  and  ihe  plaintiff  having  failed  to  comply  with  the 
order  of  this  Court  entered  at  the  last  term,  requiring  coon* 
ter  security  to  bear  Ephraim  and  E.  B.  Smith  harmless  in 
the  payment  of  such  costs  and  damages  as  might  be  award- 
ed to  the  defendant,  and  of  the  fees  which  might  become 
due  to  the  oflScers  of  this  Court;  on  motion  of  the  de- 
fendant's attorney,  ordered  that  said  rule  be  made  abso- 
lute, that  the  suit  be  dismissed  without  prejudice,  fcc, 
end  the  costs  were  adjudged  accordingly. 

The  Smiths  were  neither  plaintiffs  nor  defendants,  nor 
tenants  in  possession.  Their  interference  in  the  suit,  is 
based  upon  the  assumption,  that  they  as  sureties  of  the 
plaintiff,  or  of  the  lessors,  had  eieeuted  a  bond  for  costs. 
&c.  It  is  in  that  character  that  they  obtained  the  rale. 
It  appears,  however,  in  point  of  fact,  that  although  sncli 
bonds  may  have  been  executed  in  other  actions  brought 
by  the  same  plaintiff,  in  the  same  Cooit,  no  bond  was 
executed  in  this  case.  Nor  is  there  any  order  reqairing 
the  execution  of  such  a  bond  in  this  case.  It  is  only  in  the 
reeitala  in  the  bonds  executed  in  the  other  cases,  that  we 
find  evidence  of  the  non-residency  of  the  lessors,  or  of 
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my  fact  upon  which  the  reqoisition  of  a  bond  for  costa  CHAffww*HUi 
might  be  made.    And  we  are  not  aatisfied  that  theae        Lo^Ag* 
other  bonds  which  have  been  brought  up.  not  in  the  re- 
eord  of  this  case,  but  in  the  distinct  records  of  the  cases 
to  whici\  they  belong,  can  be  regarded  as  composing  a 
part  of  the  present  case  for  any  purpose  whatever. 

In  strictness,  then,  there  was  not  only  no  ground  for  the 
proceeding  in  behalf  of  the  Smiths,  who  had  no  connec* 
lion  with  the  case,  but  there  was  no  ground  apparent  in 
the  record  for  requiring  bond  and  security  for  costs,  even 
on  motion  of  the  defendant.  Nor,  although  the  fact  of 
non-rasidency  of  the  lessors,  and  the  right  of  the  defendant  , 

to  have  security  for  costs  be  understood  to  have  been  conce« 
deddoes  it  appear  that  any  motion  requiring  such  securi* 
ty  waa  ever  made  by  the  defendant.  It  is  to  be  inferred 
from  the  bill  of  exceptions,  thai  the  counsel  for  the  do* 
feodant  who  moved  to  make  the  rule  absolute,  was  also 
counsel  for  the  Smiths  as  parties  to  the  rule.  And  even 
if  ibis  attempt  to  enforce  the  rule  be  regarded  as  the  mo- 
tioD  of  the  defendant,  still  it  was  but  a  motion  to  enforce 
a  rnie  for  which  there  was  no  plausible  foundation,  and 
to  which  he  was  no  party,  and  he  could  not,  by  his  inter- 
ferance,  impart  force  and  validity  to  it.  He  had  no  right 
to  ioaist  upon  a  dismissal  as  the  consequence  of  non- 
compliance with  a  void  rule.  He  could,  in  fact,  occupy 
no  other  attitude  in  the  enforcement  of  that  rule,  than  the 
Smiths'  themselves  could  occupy.  The  failure  to  give 
counter  security  when  there  was  in  fact  no  security  to  be 
indemnified,  could  not,  in  any  possible  view  of  thecase« 
be  a  ground  lor  distoissing  the  suit. 

But  if  the  interposition  of  the  defendant  to  enforce  the 
rule,  could  be  regarded  as  a  motion  on  his  part,  to  dis* 
miaa  ibe  suit,  because  bond  for  costs  bad  not  been  given, 
end  if  it  be  aasumed  that  there  was  in  the  case  sufficient 
grouad  for  reqoiring  such  bond,  still  as  the  defeadant 
eoold  take  no  advantage  of  the  failure  to  connply  with 
the  improvident  rule  which  had  been  obtained  by  the 
Smiiha,  and  as  this  motion  would  have  been  the  first 
jBovemeoton  his  part  towards  requiring  aeaurity  for  tke 
<oata«  it  would  have  been  proper,  m  conformity  with  tba 
feaeral  practical  and  especially  in  view  of  the  requett 
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WiLLUMf      sod  offers  t>f  the  plaintiff's  counsel,  to  gife  time  for  pro» 

HiLBtrr,  ftc.    euring  security  and  executing  the  bond.    So  that  even  in 

this  aspect  of  the  case,  the  dismissal  of  the  suit  at  once, 

on  motion  of  the  defendant,  and  because  a  bond,  which 

lie  had  never  required,  had  not  been  given,  must  be  deem* 

ed  to  ha,ve  been  erroneous. 

We  are  not,  however,  to  be  understood  as  intimating 

Can  one  who  if  that  a  security  in  a  non*resident*s  bond  for  the  costs  of 

n^\T%  ^of^^hij  suit,  has  a  right,  as  a  matter  of  course,  to  obtain  such  ft 

vUjto^Vodema"i'  ^ulo  as  was  granted  in  this  case,  and  to  have  the  suit  dis- 

frj»|«fn  "y  missed  upon  the  plaintiff's  failing  to  give  him  counter 

security.    The  present  case  does  not  call  for  a  decision 

of  this  question.    But  we  may  remark  that  if  in  any  case, 

such  a  security  can  be  lelieved  by  the  dismissal  of  the 

suit,  we  should  suppose  that  the  circumstances  must  be 

extraordinary,  involving  fraud  or  imposition  or  the  like. 

The  security  in  the  bond  for  costs  has  in  general,  no  more 

right  as  such,  to  interfere  with  the  suit  for  the  benefit  of 

the  defendant,  than  the  defendant  has  to  interfere  between 

the  plaintiff  and  his  security  for  the  benefit  of  the  latter. 

Wherefore,  the  order  dismissini^  the  suit  and  the  judg* 

ment  for  costs  against  the  plaintiffs,  are  reversed,  and  the 

cause  is  remanded  for  further  proceedings. 

Bradley  for  plaintiffs ;  Turner  and  Kinkead  for  de- 
fendant. 


CRAircBmr.  Williams  vs  Halbert,  &c. 

Case  48.  Error  to  thb  Louisvillb  Chaucbrt  Court. 

Equity  and  equiUMe  jurisdiction.    Interfieader, 
Ctieh€r  31.      Jvd«b  Uabiball  deUvend  Uie  epinion  of  the  Cooit 

Tbb  complainant,  Levi,  comes  into  a  Court  of  eqoity 
The  chaneeiior  with  t  bid  grace,  and  in  a  very  questionable  attitode. 

will  not  eeUT-   _,,  ,  ..    ,  •  »        , 

toin  ft  bin  ftt  the  There  is  no  little  ground  for  the  suspicion  that  be  ob- 

|MiuMofft|Mj  tained  the  lease  from  Williams  and  took  the  posseaaioo 

SlhiSt'to'uiJ  ™*'®^  **•'•  ^^^  *•  intention  of  betraying  her  interest  to 

leeeehoid  ptmrn^  the  antagonist  claimant,  A.  6.  Halbert.    If  this  was  not 

Tifhtte  the  pre.  §0,  it  IS  Certain  that  he  took  the  lease  and  the  possessitm 
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With  foil  knowledge  of  ibe  nature,  boib  of  her  i^Uim  Md      Wo/i^Axt 
of  that  of  Haibert,  and  with  a  knowledge  alio,  that  the     H^t^b^ry^  4d 
taUer  was  employing  other  means  than  the  legal  remedy  mises  and  rent, 
for  ousting  Wilituins  and  obtaining  the  possession.     And   urere  arc^  auoi'g 
it  is  scarcely  doubifiil  thai  since  Levi  got  the  possession  j^S^u"  ui^  ihViw! 
and  in  filing  this  bill,  he  has  been  acting  in  aid  of  the  *'®^**b^-^ed*b« 
claim  and  designs  of  Halbert.     He  does  not,  therefotet  possesaion     for 
occupy  the  attitude  which  would  properly  entitle  hira  to  Sajmir^'uf  tbS 
«all  upon  Williams  and  Halbeft  to  interplead  m  equity;  EJJi^^*^' ^ *** 
end  it  is  even  questionable  whether  the  Chancellor  should     ^ 
eo  far  interpose  as  to  pi>otect  hitn  By  injunction  or  otheN 
wise,  against  the  loss  which  in  consequence  of  the  al« 
ledged  insolTency  of  Williams,  he  might  incur  in  case 
he  ahoiiM  be  compelled  to  pay  the  stipulated  retU  to  her. 
Since  whatever  hazard  there  may  be  of  t>e{ng  compelled 
to  pay  it  again  to  Halbert,  he  has  incurred  it  with  hia 
^yes  fully  open,  and  perhaps  in  bad  faiih  towaids  WH« 
Hams;  and  since  thece  may  be  some  ground  for  the  in- 
ierence  that  Halbert,  even  if  be  shouM  recover  the  pos- 
eeasion.  wilJ  not  subject  him  to  such  loss. 

Passing  then  to  Halbert,  who  has  made  his  answer  a  Hfot  will  the 
«ro6s  bill  against  Williams,  we  are  of  opinion  that  he  uriaint"lij  such 
elso  stands  in  a  position  which  does  not  entitle  him  to  the  orSi«*ciSmant^ 
favorable  regard,  and  certainly  not  to  the  active  ioterpo-  to  try  io  chance- 
aition,  of  the  Chancellor  in  aid  of  his  ctaim.  n^hi  to  the  pre-^ 

In  ihe  first  flace,  he  stands  subject  to  the  strong  sus-  "rooeJiMenabie 
picion  of  having  colluded  with  Levi,  the  tenant  of  Wil-  ^^  '•^• 
Itams,  to  obtain  the  possession  of  the  premises.  He  ie 
charged  with  such  collusion  in  the  answer  of  Williama 
to  the  original  bill,  which,  although  it  is  not  made  a  cross 
btti  against  him,  he  assumee  to  be  ao  and  answers  as  if 
it  were,  but  does  not  deny  this  charge.  This  implied 
admisaion,  though  it  may  not  e-mount,  technically,  to 
proof,  tends  with  other  circumstancea  in  the  oase,  to  ad- 
tboriEe  the  inference  that  he,  with  others,  had  combined 
in  afi  effort  to  deprive  Williams  of  the  benefit  of  the 
writton  transfer  or  gift  of  the  featehold  pr«miees  in  <)uea- 
tion,  which  had  been  made  to  her  by  M.  Halbert,  on  dis- 
solving the  ilKcit  connection  which  had  eiisted  between 
tbem  for  sif  years. 

Vol,  VII.  24 
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WiM.uiii  j^xkd  in  the  second  place,  M.  Halbert  having  conressed 

Haumt,  acq    a  judgment  to  Heth  and  Halbert,  who,  with  a  full  knowl' 
edge  of  the  circumstances  relating  to  the  title  or  claim  of 
Williams,  had  their  execution  levied  on  the  interest  of 
M.  Halbert  in  said  leasehold  premises,  then  in  possession 
of  Williams.    A.  G.  Halbert,  with  the  same  knowledge, 
and  perhaps  as  their  agent,  purchased  under  the  execu- 
tion, and  at  the  price  of  320,  which  he  was  not  required 
to  pay,  the  interest  of  M.  Halbert  in  a  lease  of  more  than 
four  years  duration,  of  which  the  annual  value  was  one 
hundred  dollars.     It  id  apparent  that  if  he  acquired  any 
present  interest  in  the  lease  by  his  purchase,  it  was  a  legal 
interest  enforcible  at  law,  and  which  does  not  require  the 
aid  of  a  Court  of  equity.    Nor  is  any  special  reason 
shown  why  the  legal  question  whether  he  did  acquire  a 
present  interest  and  right  of  possession  should  be  brought 
into  a  Court  of  equity,  or  why  that  Court  should  be  called 
upon  to  change  the  possession  under  a  purely  legal  claim. 
But  it  is  manifest  that  Heth  and  Halbert,  the  plaintiffs 
in  the  execution,  and  A.  G.  Halbert,  the  purchaser  under 
it.  regarded  the  claim  of  Williams  under  the  transfer  from 
M.  Halbert,  as  presenting  no  obstacle  to  the  legal  reroe* 
dy  against  the  premises;  and  as  in  consequence  of  the 
incumbrance  having  been  thus  disregarded,  and  of  the 
question  of  its  validity  as  against  the  creditors  of  M. 
Halbert  not  having  been  brought  before  a  Court  of  equity 
in  the  first  instance,  so  that  there  might  have  been  a  fair 
sale  of  an  ascertained  interest,  the  purchaser,  if  he  ac- 
quired  a  present  interest  in  the  lease,  and  not  the  mere 
reversion  after  the  expiration  of  the  time  for  which  it  was 
transferred  to  Williams,  has  acquired  it  at  an  enormous 
sacrifice,  for  one  twentieth  of  its  value,  the  great  inequali- 
ty,  if  not  iniquity  of  the  transaction,  furnishes  a  positive 
reason  against  the  interposition  of  a  Court  of  equity  in 
aid  of  such  a  speculation ;  and  especially  when,  as  in 
the  present  case,  there  is  nothing  either  in  the  nature  of 
the  question  or  of  the  proof,  which  requires  the  aid  of 
that  Court.    If  Halbert  is  entitled  to  the  possession,  bia 
remedy  is  complete  at  law.    His  bill  is  in  effect  nothing 
more  than  an  ejectment  in  chancery.     Being  out  of  pos- 
session and  with  the  legal  title,  if  he  has  any,  he  has  no 
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right  to  ask  the  ChaciceUor  to  ascertain  and  enforce  hia      Whxiaim 

right ;  and  altbongh  macb  latitude  is  allowed  to  a  defend*    HAL»tKT,  ^c 

ant  who  is  brought  into  the  Court  against  his  will.  Hat 

bert  can  claim  no  privilege  on  this  ground  as  against  a 

atranger,  or  even  a  co^efendant  who  has  been  improperly 

brought  into  the  Court,  and  probably  by  his  own  coUosioa 

with  the  complainant.    If  a  tenant  has,  in  any  case,  a 

right  to  bring  his  landlord  and  an  opposing  claimant  into 

a  Court  of  equity  to  contest  their  respective  claims  to  the 

possesaion  and  to  the  rent,  Levi,  as  already  stated,  has 

not  shown  himself  to  be  thus  entitled.    The  question 

between  the  opposing  claimants  does  not,  therefore,  come 

properly  into  the  case,  in  virtue  of  any  privilege  which 

the  complainant  haa,  of  bringing  them  in,  nor  with  a 

view  to  his  benefit  or  his  right.    And  as  Halbert  has 

shown  no  ground,  (on  his  own  account,)  for  litigating  his 

claim  in  equity,  nor  for  obtaining  relief  there,  his  crosa 

bill  should  have  been  dismissed  without  prejudice,  and 

he  should  have  been  left  to  the  assertion  of  his  legal  right, 

if  he  has  it,  in  the  legal  forum. 

What  disposition  then  should  be  made  of  the  original 
bill,  is  the  only  remaining  question.  If  the  alledged  in- 
solvency of  Williams  were  established,  and  if  there  were 
a  reasonable  certainty  or  strong  probability  that  Levi 
would  be  subjected  to  loss  by  the  establishment  of  the 
claim  of  A.  G.  Halbert,  and  if,  notwithstanding  the  in* 
ference  or  suspicion  of  collusion  between  Levi  and  Hal* 
bert,  the  Court  might  interpose  to  save  the  former  from 
the  impending  loss,  still  it  is  clear  that  indemnity  is  all 
that  he  could  ask,  and  that  would  be  sofSciently  secured 
by  retaining  the  injunction  until  Williams  should  furnish 
the  indemnity,  or  by  directing  the  rents  to  be  paid  into 
Court,  subject  to  be  withdrawn  by  Williams  on  the  like 
condition.  But  the  alledged  insolvency  is  denied  and 
not  proved ;  no  legal  proceeding  had  been  instituted  or 
threatened  by  Halbert  for  the  recovery  of  the  possession 
of  the  premises,  nor  is  it  averred  that  his  claim  will  be 
asserted  at  taw,  and  if  asserted,  it  is  by  no  means  certain 
that  it  will  be  there  established,  for  any  thing  but  M. 
Halbert's  reversionary  interest  in  the  lease  after  the  expi- 
ration of  the  six  years  for  which  he  transferred  it  to  Wil* 
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WfM«4ffr  Uains.  And  besides  this,  Levi  eoiMs  into  Court  asking 
Htf^gtiT,  As,  protection  agftiast  a  danger  of  which  be  was  fully  aware 
befoie  he  assumed  the  reiaiioD  of  tenant,  and  be  eocnes 
in^under  strong  suspioioDof  collusion  with  the  aniag€»ist 
elaia)ant»  and  this  suspicion  tends  also  to  show  that  there 
ia  in  fact,  no  danger  of  loss  to  him,  whatever  may  be  the 
true  fiierits  or  ultimate  success  of  the  opposing  claims. 
We  are  of  opinion,  therefore,  that  be  has  no  e<)uity  to  be 
Believed  upon  the  case  made  out,  and  that  bis  bill  aIso« 
riiould  have  been  dismissed.  Our  conclusions  with  regard 
K)  tbe  merita^  and  proper  disposition  of  each  of  the  bills 
vould  be  the  same,  %vk<ther  the  transfer  from  M.  Halberl 
to  Williams  be  regarded  as  a  pure  gift  of  as  a  tjiaiisfer 
.  ^  *  'QRP'i  ^^Tu'Mile  consideration.  And  as  they  are  founded 
•J'  Bpon^M^pRiion  that  tbe  case  presents  no  ground  fof 
kringin£  th^iqiiestion  as  to  the  validity  or  effect  of  that 
*  Iranaf^i^V  Court  of  equity,  we  of  eourae  do  not  de* 
aide,  and  are*to>be  understood  ae  not  tnlimating  an  opio- 
ieti  upon  this  point;  nor  do  we  undertake  to  give  conw 
struction  to  the  instrument  relied  on  as  a  transfer.  Its 
nnceptainties  and  incongruities  can  operate  to  tbe  preju- 
dice of  the  transferree  only,  and  she  seeks  i>o  aid  from 
the  Court  in  reference  to  it. 

Wherefore,  the  decree  direeting  the  rent  to  be  paid  and 
tbe  possessioft  to  be  delivered  to  Halbert,  is  reversed* 
and  the  cause  remanded,  with  directions  to  dismiss  the 
eioss  bill  of  Halbert  without  prejudice  and  at  his  costs, 
Msd  also  to- dismiss  with  costs,  tbe  original  bill  of  tbe 
aamplaiQant,  Levi. 

Pikher  ^  HoMser  for  plarn4iff ;  TkruMm  ami  Pofgt  fea 
defeiulaiitSi. 
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Marr  VS  Smith.  Assumpsit. 

Appeal  from  tub  Hickmait  Circuit.  Case  49. 

Assignor  and  assignee.     Consideration.    Diligence. 
Jvaei  Bbbok  deliyeied  the  opixuon  of  tbe  Coiut  October  21. 

This  was  an  action  of  assumpsU,   brought  by  Smith  ^^^  •i^ttd, 
against  Marr*  as  the  assignor  of  th^ee  ootas  to  Smitb,  and 
vhicb,  as  he  alledges,   afier  using  due  diligence,  be  haa 
been  anabie  to  collect.    Smith  obtained  a 
/our  thousand  five  hundred  and  four  dollars 
amount  of  the  assigned  notes,  interest  al| 
ifarr  has  appealed  to  this  Court. 

The  declaration  contained  various  counts^nMHcdSiHOOt^' 
defendant  filed  demurrers,  and  a  plea  of  rfon assumpsit. 
The  demurrers  were  all  overruled*  and  we 
ed  that  the  Court  erred  in  thus  disposing  of  I 

The  main  questions  presented  upon  the  merits 
aideration,  are: 

Ist.  Whether  the  assignments  of  the  notes  by  Marr 
were  made  upon  a  sufficient  consideration  to  render  him 
in  any  event  responsible. 

2d.  If  the  consideration  for  the  assignments  should 
be  deemed  sufficient*  whether  Smith  has  used  such  dili- 
fence  fiDxtbe  collection  of  the  notes  from  the  obligor,  aa 
entitle  him  to  a  recovery. 

The  first  question  arises  upon  the  following  state  of 
fact,  or  opoa  testimony  conducing  to  establish  it: 

Smith  being  the  bolder  of  claims  upon  Lansdale  &  Co.  Faeu  tppearint 
end  Belknap*  Sec,  who  had  been  engaged  in  buainess  in  ^^  ^'^^ 
Ihe  eonnty  of  Hickman,  and  with  the  settlement  of  whose 
affairs  Lansdale  seems  to  have  been  charged,  sent  his 
agent  to  that  county  to  procure  payment  or  other  aatiafae- 
tory  arrangement.  Lansdale  owning  a  house  and  lot  in 
Mills'  Point,  offered  the  same  in  payment  of  the  claims. 
This  offer  was  declined,  but  it  wss  proposed*  if  Lansdale 
woold  sell  the  property  upon  a  credit  of  one,  two,  three 
and  foor  years,  and  obtain  notes  therefor,  with  good  se- 
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Maik         curity,  that  the  notes  io  that  eitent.  would  be  received  to 

Smith.  discharge  of  the  claims.  The  property  was  accoidingly 
sold  to  one  Farmer,  who  executed  his  four  several  notes 
to  the  defendant,  Marr,  payable  annually  in  four  years, 
for  $1,250  each,  and  these  notes  were  endorsed  or  assign- 
ed by  him  to  the  plaintiff,  Smith.  The  notes  were  all 
drawn,  endorsed  and  delivered  at  the  same  lime,  and 
the  testimony  conduces  to  prove  that  all  this  was  done 
with  the  knowledge  and  consent  of  Marr,  and  that  the 
notes  were  received  in  discharge  of  Smith's  claims  upon 
Lansdale,  upon  the  faith  of  the  endorsements  by  Marr, 
which  purport  to  have  been  for  value  received.  Marr  ap- 
pears to  have  objected  to  becoming  bound  upon  the  face 
of  the  notes,  but  agreed  that  they  should  be  made  payable 
to  him.  and  that  he  would  endorse  them.  Under  these 
circumstances,  the  notes  were  received  by  Smith  in  dis- 
charge of  his  claims  upon  Lansdale  &  Co. 

In  view  of  these  facts,  the  position  contended  for  by 
The  surrender  of  consel,  that  the  endorsements  thus  made  by  Marr,  were 
or  by  a  credhori  without  Consideration,  and  imposed  upon  him  no  liabili- 
i'ra*ion^forao'it  ^Y*  cannot,  in  our  opinion,  be  sustained.  It  was  not  es- 
si^ament  of  a  sential  to  his  liability,  that  any  consideration  should  have 

note,      whether  «.,i.  rn.  i        ici«i_r 

the  surrender  be  passed  from  Stnith  to  him.  The  Surrender  by  omitb  ot 
or  to  a  ihfrd  pe>  bis  claims  upon  Lansdale  &  Co.,  was  a  sufficient  consid- 
'^**  eration.     The  assignments  were  a  part  of  the  res  gcsta, 

and  Marr  obviously  intended  by  that  mode  to  become  re- 
sponsible for  the  ultimate  payment  of  the  debt 

The  principle  settled  by  this  Court,  in  Allen  ?s  Prior, 
^c,  (3  Marshall,  305,)  is,  we  think,  conclusive  of  the 
question. 

There  is  nothing  in  the  case  of  Perrin  vs  BroadweU,  (3 
Dana,  598.)  as  contended,  inconsistent  with  this  view  of 
the  case;  but  on  the  contrary,  the  doctrine  is  there  re- 
cognized, which  we  think  is  applicable  to  this  case.  It 
is  perfectly  evident  that  the  notes  of  Farmer  were  not  to 
have  been  received,  end  would  not  have  been  received, 
in  discharge  of  the  claims  of  Smith  upon  Lansdale,  with- 
out the  endorsement  of  Marr,  and  that  with  a  full  knowl- 
edge of  this  fact,  he  endorsed  them.  We  do  not  per- 
ceive, therefore,  that  the  Court  below  ruled  the  law  erro- 
neously upon  this  branch  of  the  case. 
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The  material  Tacts  upon  which  the  second  question         ^** 
mainly  depends,  are  the  following :  Smitw. 

The  first  of  the  four  notes  seems  to  have  been  collect- 
ed;  at  any  rate  it  is  not  now  in  controversy. 

The  three  notes  now  in  question,  fell  due  the  21st  of 
January,  1841,  1842  and  1843.  Suit  upon  the  first  was 
brought  in  time  for  a  judgment  at  the  first  term  after  it 
fell  due.  The  petition  appears  to  have  been  filed  on  the 
SOth  March,  1841,  and  process  issued  on  the  same  day. 
The  oiBcer  returns  that  he  served  it  on  the  1st  March, 
1841.  Whether  the  date  of  the  service  is  a  clerical  mis- 
take, in  making  out  the  record,  or  whether  a  mistake  of 
the  officer  in  making  the  return,  does  not  appear.  No 
question  in  regard  to  it,  however,  seems  to  have  been 
made  in  the  Court  below.  At  the  May  term  of  the  Court, 
1841,  the  record  stales,  that  "the  parties  appeared  by 
their  attorneys,  by  agreement  of  whom,  ordered  that  this 
cause  be  continued,"  but  at  the  defendant's  costs.  At 
this  term  no  pleas  were  filed  or  offered. 

At  the  August  and  November  terms  of  the  Court,  of 
the  same  year,  the  case  was  continued,  on  the  defendant's 
motion.  And  at  the  May  term.  1842.  the  defendant  with- 
drew his  pleas,  and  judgment  was  rendered  for  the  plaintiff. 

Upon  the  second  and  third  notes,  judgments  were  ob- 
tained at  the  first  terms  after  they  severally  became  due. 

Upon  the  two  first  judgments,  executions  issued  on 
the  12th  day  after  their  rendition,  and  were  put  in  the 
bands  of  the  <^cer  on  the  13th. 

Upon  the  judgment  upon  the  third  note,  execution  issu- 
ed and  was  put  into  the  hands  of  the  officer  on  the  17th 
day  after  the  judgment  was  rendered.  The  executions 
were  all  returned  no  property  found.  Two  of  them  were 
letarned  some  time  before  the  return  day,  the  other  upon 
Ibe  return  day. 

Upon  this  state  of  fact,  the  Court  instructed  the  jury, 
"that  in  the  commencement  and  prosecution  of  the  sev- 
eral salts,  the  plaintiff  had  used  due  diligence  in  all  the 
tteps  taken,  op  to  the  time  of  suing  out  the  several  exe- 
cutions and  placing  them  in  the  hands  of  the  Sheriff." 

This  instruction,  as  the  record  now  stands,  we  think, 
was  unauthorised  and  erroneous.   The  rule  is  well  settled. 
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Mitft  that  an  assignee  most  bring  suit  to  the  first  term  after  the 

Smits.  note  becomes  due,  to  entitle   him  to  recourse  upon  the 

Toaecurerecov.  assignor,   or  in  other  words,  that  a   failure  tu  sue  at  the 

■[gnec^  ^alainu  ^^^^  ^^^^^  would,  prima  facie,  be  conclusive  as  to  a  v\8nt 

the  assignor  ot  a  of  (j^g  diligence.     So  ill  this  case,  a  purely  voluntary  and 
note,  suit  mii«t  .  °  /.....«. 

be  brought  10  ihe  gratuitous  agreement  o>i  the  part  of  the  plamntf  to  con* 

thT  note  'faUs  tinue  the  cause,  would  in  effect,  be  the  same  thing  as  a 

ia"y  M/grauTi"  '■i'"'"®  ^^  '^'"ing  the  suit,  and  must  be  equally  fatal  and 

tous  consent  to  conclusive  upoo  the  question  of  diligence.     There   is 

oU  cause  by  "the  nothing  in  the  record  to  show  any  necessity  or  sufficient 

Sn  ^an^ass^gned  ^^^^ou  for  this  agreement,  to  continue  the  cause  instead 

note,      though  of  taking  a  judgmental  the  first  term.     The  instructioa, 

brought  in  prop*  «      ^      ^ 

eriime,  will  for-  therefore,  as  to  the  case  in  which  there  was  this  consent 

Sa'in."  'the^as!  continuance,  was  clearly  erroneous, 
^i^^^'*  But  again,  it  is  insisted  that  a  delay  of  seventeen  days, 

A  delay  to  iasue  ^^  ^^^"^  execution  upon  the  judgment  upon  the  third  note. 

execution  upon  a  ^y^g  gu^h  a  want  of  diligence  as  should  exonerate  the  as- 

jndginent     upon      ,  ,  ° 

an  astfigned  note  sfgoor.     This  was  a  delay  of  seven  days  after  the  ezeco* 

after** it ° migiit  tion  could  legally  have  issued,  which  was  held   by  this 

whdiy    "nnacl  Court  in  fifltVd  vs  McElroy's  administralor.  {^B.Mon- 

•oiinied  for  in  a  roc,  416.)  the  delay  being  wholly  unaccounted  for,  to  be 

foifeilure  of «-  :    ,         ,.,.  °  _        /  ,    .  ,  .      ^ 

coarse  against  a  want  of  due  diligence.  To  that  opinion  this  Coart« 
B!^Monr9e!ii6^  the  Chief  Justice  dissenting,  still  adhere;  and  as  there 
does  not  appear  to  have  been  any  explanation  or  proof 
whatever,  of  the  cause  of  the  delay  in  this  case,  it  fol* 
lows  that  due  diligence,  as  the  record  now  stands,  was 
not  used  by  the  plaintiff  in  suing  out  execution  upoo  the 
judgment  upon  the  third  note;  and  consequently,  that 
the  Court  erroneously,  in  that  respect  also  instructed  the 
jury. 

The  fact  that  the  executions  in  two  of  the  cases  were 
returned  by  the  oflScer  before  the  return  day,  constituted 
BO  obstacle  to  the  plaintiff's  recovery,  but  such  return  waa 
equally  evidence  of  insolvency  as  if  made  on  the  return 
day. 

To  require  the  assignee  to  use  extraordinary  vigilance 
in  suing  out  an  execution,  the  fact  of  the  necessity  of 
using  such  vigilance  to  save  the  debt,  should  be  within 
his  knowledge,  and  hence  the  fourth  instruction  moved 
by  the  defendant,  we  think,  was  properly  refused. 
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No  ollrer  error,  in  either  giving  or  refusiitg  infstfoctkWf,      J^ita^«««t 
Ifcan  those  indicated,  is  perceived.  hit^tto^. 

The  judgment  is  reversed  and  the  cause  remanded,  ihti 
-a  new  trial  may  be  granted. 

Harlan  ^  Craddock  and  Gates  ^  Lindsey  foi  appeJ- 
lant;  Frtf  8f  Page  for  appellee. 


James  et  at  ts  LangdbA.  Chaitceikt. 

Appeal  from  th£  C^sey  Circuit.  Ccst  60. 

Fraud,    Insttuciions.    Bpidcnee.    New  trial.   Ptactice, 

Cilisr  IvsriCB  Bwikg  deM^red    the  opinioii  df  Idie  OdUrt.  Oeioher  28. 

SasAiTNAH  LANGBofT  filed  het  bill,  which,  with  the  Ca8««utod. 
emetidments,  draws  in  qoestion  and  a'sks  liie' anif ainient 
of,  1st.  a  deed  mad«  by  her  father.  Dartd  Roper  And 
John  Roper,  to  David  F.  James,  for  285  acres  of  land 
bearitigdate  the  24lh  day  of  June,  1837.  2d.  Two  deed^ 
of  emancipatioT)  of  Darid  Hopei's  slaves,  oile  dated  th^d 
22d  day  of  October,  T834.  the  other  the  2Ui  of  Au^u«t, 
1837;  and  3d.  The  will  of  David  Roper.  daf6dtft^  12tli 
of  February.  1839^,  afnd  admitted  to  record  in  the!  County 
Court  on  the  2d  of  September.  1839,  by  which  Ho  be^ 
<)ue«thed  all  his  personal  estate  to  two  of  the  ildve's  i^hdtrr 
he  had  emancipated  by  the  deeds,  the  father  arid'  nrjotWer 
Of  the  residue.  The  anniil'tilent  6f  the  dieeds  ar^d  will' 
Were  sought  oti  the  gtound  df  incapa:city'  on'  th«  flAVf  df 
tier  father,  David  Roper,  to  make  the  same,  find  iVaM, 
iilfluertce  tfnd  imposition  practised  upon  him;  itihi^'iCd- 
Tanced  age,  and  feeble  state  of  body  and  mind,  by  thos*' 
in  whose  favor  those  instruments  were  executed. 

Upon  an  issue  directed  by  the  Chancellor,  a  ju^y  (build     Theandins  of 
against  the  validity  of  the  will,  and  upori  the  hetfririg  tfi^  {hJiliT.  llflt 
Circuit  Court  decreed  its  annulment.  refu«ir1g  tb  grrfnt  a  cweofiktcourt 
flew  hearing  before  the  jury,  butan'injurt'ctibTl  WhidH  hflJ 
been  obtained  by  Mrs.  Langdon  against  a  judgmerft  at 
law  which  had  been  recovered  a^jain^t  her.  by  Daniel  P. 
James  as  the  adminiiltrator  with  the  will  annexed,  upon 
a  note  for  a  portion  of  the  personalty  bequeathed  to  the 
Vot.  Vn.  24 
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JtMMtt^L.     slaves,  was  dissoWed.    The  Chancellor  also  decreed  s 

Si 

Lavadob.  cancel  meat  of  the  deeds  made  by  David  Roper  to  Joho 
Roper»  and  the  deed  made  by  David  and  John  to  Jamea, 
but  sustained  the  deeds  of  emancipalion,  and  as  to  them 
diaoiissed  the  complainant's  bill.  James  and  the  slaves 
have  appealed  to  this  Couft,  and  Mrs.  Langdon  has  as- 
signed cross  errors. 

We  concur  with  the  Chancellor  below  in  the  annnll- 
ment  of  the  deeds  under  which  James  claims  title  to  the 
land. 

David  Roper  was,  at  the  date  of  the  deeds  to  John,  his 
son,  and  James,  a  credulous,  feeble  minded,  very  old 
and  illiteiate  man,  and  was  greatly  alarmed  at  a  suit 
which  had  been  instituted  against  him  for  alimony  by  bis 
second  wife,  who  had  separated  from  him.  He  had  un- 
bounded confidence  in  James,  his  neighbor,  in  whose 
opinions,  advice  and  counsel,  he  trusted  implicitly,  aod 
called  upon  him  to  do  all  his  writings,  and  to  aid  him  ia 
all  matteis  of  difficulty.  He  trusted  in  him  so  implicitly, 
that  no  one  could  inspire  him  with  distrust  of  James' 
friendship,  honesty,  and  strict  truth  and  integrity.  James 
taking  advantage  of  bis  confidence  and  perfect  submis- 
sion to  his  opinions  and  will,  increased  his  alarm  by  tell- 
ing him  that  his  wife  would  recover  one  third  of  his  en* 
tire  estate,  including  a  favorite  family  of  slaves,  whose 
emancipation  at  bis  death,  bad  been  long  the  fixed  par- 
pose  of  his  heart,  and  stating  to  him  that  her  lawyer  would 
not  take  less  than  $1,400  for  a  compiomise.  After  thus 
alarming  his  fears  and  increasing  his  dread  and  apprehen- 
sion of  the  difficulties  in  which  he  was  involved,  he  sug- 
gested that  he  thought  a  compromise  might  be  effected 
for  ^1,200,  and  that  if  be  would  let  him,  James,  have 
bis  land,  (which  was  worth  from  twelve  to  fifteen  hundred 
dollars,)  he  would  undertake  to  compromise  and  pay  the 
amount  agreed  to  be  given.  The  old  man  yielded  to  the 
terms  proposed,  and  in  conjunction  with  John,  executed 
a  bond  for  the  land  upon  which  he  lived,  and  in  a  fevr 
days  thereafter  made  a  deed.  James  compromised  the 
suit  in  a  few  days,  at  SMO,  which  he  paid  and  undertook 
to  pay,  with  perhaps  some  little  costs. 
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A  deed  thus  extorted  from  the  excited  feara  and  terroiv      JAant  «cei. 
•f  a  feeble  minded  old  man»  by  one  in  whom  he  repoaed      Lkmeuom. 
as  his  trusty  friend  and  adviser,  sach  implieit  confidence,  a  dead  procured 
at  a  price  so  inadequate*  ought  not  and  cannot  be  per-  on  'tSre'?daUur 
mitted  to  stand.    James  was  applied  to  and  trusted  in  as  jSVmiSlmtSlS^ 
a  friend  to  effect  a  compromise.    He  had  just  grounds  to  old  maa  hj  one 
believe,  and  perhaps  did  know  beforehand,  that  a  com-  posedeonfidMM 
promise  could  be  effected  at  a  much  less  sum  than  the  couidMan'cr^ 
value  of  the  land,  and  taking  advantage  of  the  alarm  of  i^j^^^^^^ 
a  feeble  minded  old  man,  which  he,  in  whose  opinions 
he  confided,  had  been  instrumental  in  making,  he  ex. 
torted  from  him  a  contract  by  which,  according  to  hia 
own  acknowledgment,  he  made  a  thousand  dollars  clear 
profit. 

Nor  can  James  avail  himself  of  the  deed  made  by 
David  Roper  to  his  son  John,  a  few  weeks  before,  to  de- 
feat the  annullment  of  the  deed  made  to  him.  John  held 
the  land  in  trust  for  his  father,  as  is  expressly  charged  in 
the  complainant's  bill,  and  is  not  denied  by  John,  who 
is  made  defendant^  and  the  proof  conduces  to  the  estab- 
lishment of  the  fact  that  it  was  so  held.  No  considera- 
tion was  paid  by  John  for  the  same.  The  contract  was 
made  by  the  old  man  with  James,  and  the  consideration 
was  to  enure  solely  to  bis  benefit,  and  John  had  no  con- 
cern with,  or  participation  in  the  contract,  and  joined  in 
the  deed  with  his  father  merely  to  pass  the  legal  title  and 
obviate  the  circuity  of  re-conveying  the  legal  title,  first  to 
the  father  and  by  him  to  James,  and  should  be  construed 
to  have  the  same  and  no  greater  effect.  His  joining  in 
the  conveyance  to  James  at  the  instance  and  in  fulfilment 
of  the  contract  of  his  father,  must  be  regarded  as  a  sur- 
render of  the  title,  or  abandonment  of  the  same,  in  favor 
of  bis  father,  and  upon  the  rescission  of  the  contract  with 
James,  the  title  re-vests  and  enures  to  the  benefit  of  the 
father's  heirs.  And  if  the  title  did  not  so  revert,  the  use 
wonld,  and  James  could  not  defeat  the  complainant's  re- 
covery, whether  she  was  entitled  to  hold  in  the  one  char- 
acter or  the  other. 

2d.  We  also  concur  with  the  Chancellor  below  in  sus-  a  deed  of  amaa- 
tainingthe  two  deeds  of  emancipation  of  his  slaves,  Hec-  Slf^e^otoaf^S^ 
tor  and  Lucy,  and  their  children.    It  was  the  settled  ptt^  ^  purpoaa. 
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AurtaiaL  pMe  of  his  heart,  entertained  for  near  twenty  years,  end 
Um^bok.  often  expressed,  that  those  slaves  should  serve  no  oo« 
after  bis  death.  Though  illiterate  and  of  weak  raind,  h* 
possessed  rationality  and  judgment  abundantly  sufficieol 
at  the  time  eaeb  of  those  deeds  was  executed,  to  undef- 
atand  and  carry  out  this  long  entertained  and  fixed  deter- 
mination and  purpose.  At  ihe  time  each  of  them  were 
executed,  he  was  an  active  old  man,  going  about  and  at- 
tending tobis  farin.  and  other  business,  with  judgment, 
prudence  and  economy,  and  perfectly  competent  to  un- 
derstand the  object  and  effect  of  such  instruments,  and 
procured  them  to  be  executed,  and  carried  the  latter  deed 
to  town  and  acknowledged  it  in  open  Court,  and  procured 
k  to  be  recorded. 

If  it  were  conceded  that  the  first  deed  should  be  treated 
as  a  will,  and  not  being  recorded  as  such,  or  (>roven  by 
the  competent  number  of  witnesses,  should  not  have  the 
effect  to  emancipfite  the  slaves,  the  last  deed  being  good 
and  executed  and  recorded,  when  the  old  man  was  com- 
petent to  make  it,  the  slaves  were  properly  decreed  to 
be  entitled  to  thqir  freedom. 

3d.  Had  the  jury  found  against  the  wilU  unembarrassed 
Tho«i:htbe  ver-  ^y  (be  instructions  of  the  Court,  we  should  not  have  felt 

diet  of  the  jury      f  ,       ,     .  ..  x    j       .  ... 

be  in  ascordance  disposed  to  di3turb  thsiJ  verdict    Indeed  we  incline  to 
Tf  this^ComT^^  think  that  they  should  have  found  a  verdict  against  the 

**Jtif*ihJc?rcuu  ^^''-  '^^^  ^'''  ^^  "*^^®  ^^  ^^^  '*®^  illness,  and  not  long 
Judge  improper-  hefoxe  his  death,  at  a  time  when  his  body  and  mind,  nat- 
itw^to^'lhe^jary,  urally  weak,  were  both  much  enfeebled  by  age  and  die- 
?rMeMa?wid^»  wse.  Lucy  and  Hector,  his  two  elder  slaves,  were  ai- 
new  trUi  order-  temive  to  his  wonts  end  he  was  much  ur>der  their  influ- 
ence and  control,  and  there  ia  good  reason  to  believe  thai 
Lucy  used  means  to  prejudice  and  embitter  his  mind 
against  his  children,  or  some  of  them,  who  visited  and 
desired  to  wait  on  him.  Indeed  it  ia  proven  that  he  waa 
induced  to  believe  that  his  children  visited  htm  for  the 
purpose  of  plundering  him  of  bis  property,  and  there  ia 
grounds  to  believe  that  this  impression  was  made  on  his 
mind  by  the  tales  of  Lucy.  If  these  facts  be  true,  it  ia 
not  sqrprising  that  an  aged  man  like  Roper,  auffering  un- 
der the  pains  ot  disease,  and  of  a  weak  mind  naturally, 
ilbould  biB^ome  alienated  from  bia  children,  wbo  we«e 
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iDtnied  off  and  absent  frona  him,  and  have  hia  affections  Jam**  ("rf- 
eoocentiated  upou  those  who  were  daily  around  his  per-  .  Lamcuor. 
SOD,  and  plyiog  hira  with  tales  calculated  to  excite  and  ^ 

prejudice  his  mind,  even  against  those  children  who  visit- 
ed him.  If  he  was  not  operated  upon  by  some  such  feel- 
iflgs,  why  was  it  that  he  did  not,  when  in  a  belter  state 
of  mind,  at  the  time  when  he  made  the  deeds  of  eman- 
-  cipation,  also  give  his  personal  estate  to  his  emancipated 
slaves  ? 

But  we  think  that  some  of  the  instructions  given  by  the 
Court  to  the  jury  were  misleading,  and  may  have  infla- 
enced  their  verdict.  Indeed  we  cannot  perceive  how  the 
jury  could  have  found  otherwise  than  they  did,  if  they  re- 
garded these  instructions,  which  in  effect,  required  them 
to  disregard  the  copy  of  the  will  produced  and  read  to 
tbem  as  evidence,  and  to  find  against  the  will,  if  the  orig- 
inal was  not  produced. 

It  is  true,  the  will  as  the  best  evidence,  should  have  where  a  copy  of 
been  produced,  if  required,  but  its  production  may  be  ed  and  r" cordedi 
waived  expressly  or  by  implication,  and  the  omission  to  ^^^^^^  ^^a^"jnry 
object  to  a  copy  as  evidence,  or  waive  its  exclusion  from  ^^ot?  *o  ijy  i*»j? 

^i_      •  t       .  J  ,  L  1  .        ,.     ,         .  -   validity  thereof, 

tne  jury,  should  have  been  taken  as  an  implied  waiver  oi  viihoiu    objec- 
objection  to   the  copy  as  evidence  in  the  place  of  the  lo°Mn*ike"oart 
original,  and  being  admitted  as  evidence,  an  instruction  Jtio^finTaga^let 
should  not  have  been  given  to  the  jury,  on  the  trial  of  the  i^e   ▼aiidiiy  of 
merits,  that  it  was  no  evidence,  and  they  should  find  the  original  wa» 
against  the  will  because  the  original  was  not  produced,  ^^°  ^^*  ' 
when  the  witnesses  to  the  will  all  pointed  to  and  spok^e 
of  the  will  which  bad  been  proven  and  recorded  in  the 
Coanty  Court,  and  to  which  they  had  subscri bed  theirnaraes 
as  witnesses  in  the  presence  of  the  the  testator.     Had  the 
objection  been  made  to  the  copy  in  due  time,  the  original 
might  have  been  produced,  or  the  trial  of  the  issue  con- 
tinued, at  the  point  of  time  at  which  the  objection  was 
made.     To  allow  the  objection  to  be  taken  in  the  form 
of  instructions  to  the  jury,  is  to  make  Courts  of  Justice 
a  trap  to  catch  the  unwary,  or  a  gambling  shop,  in  which 
the  most  cunning  and  successful  gamester  may  succeed 
against  right  and  justice.     Besides,  the  question  in  con- 
test, was  not  whether  the  decedent  signed  the  paper  as 
hia  will,   but  whether  he  was  of  disposing  mind  and 
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James  €taL     memory,  at  the  time  when  he  signed  it.   And  the  witness* 
LiNeooN.       es  spoke  of,  and  had  reference  to  the  will  in  the  Connty 
Court,  and  of  its  •execution  and  establishment  by  the 
County  Court,  and  the  jury  found  against  the  will  so  spo- 
ken of  and  identified,  and  we  cannot  understand  how 
4hey  could  have  so  found,   unless  they  understood  what 
will  or  paper  was  the  subject  of  controversy. 
The  first  and  second  instructions  given  at  the  instance 
Though  a  testa-  of  the  complainant,  were  also  misleading  and  erroneous. 
UonT  on ** other  We  cannot  admit  that  if  ihe  testator  was  irrational  upon 
dsposiiiin*'^  ^ of  ^^y  ^^^^^  subjjBct,  that  he  was  rational  and  exercised  jodg- 
his  property,  yet  mcnt  in  making  his  will,  and  made  it  in  conformity  to 
peteDUomakea  his  previous  stated  purpose  and  intention,  that  his  will 
wiUofhis  prop-  gjjQyij  jje  rejected  upon  the  ground  of  incapacity  to  make 
it.     It  is  true  that  the  proof  of  a  want  of  right  reason  on 
many  other  subjects  with  which  he  was  familiar  and  ac- 
quainted in  his  better  days,  is  evidence  from  which  a  jury 
or  the  Court  in  the   trial  of  a  will  case,  might  infer  a 
want  of  rationality,  or  capacity  to  make  a  will.     But  con- 
ceding, as  the  instructions  certainly  do,  that  the  dece- 
dent possessed  right  reason  and  capacity  on  the  subject 
of  disposing  of  his  property  by  will,  the  mere  fact  that  be 
did  not  discover  right  reason  and   capacity  upon  some 
other  subject  or  subjects,  is  surely  no  ground  for  a  posi- 
tive instruction  to  the  jury  to  find  against  the  will.  A  man 
may  be  perfectly  competent  to  make  a  will,  and  under- 
stand and  do  other  acts  in  relation  to  the  control,  man- 
agement or  disposition  of  his  property,  upon  which  bis 
mind  has  been  accustomed  to  act,  and  yet  be  quite  iira- 
tional  and  lack  judgment  upon  many  other  subjects  on 
which  he  has  not  studied,  or  accustomed  his  mind  to  reason. 
The  Circuit  Court  also  erred,  upon  sustaining  the  find- 
A  distributee  in-  Ingof  the  jury  against  the  will,  in  dissolving  the  com- 
Sueio'he*exec»^  plainanfs  injunction  against  the  judgment  at  law  recover- 
tor,  should  have  ed  against  her  upon  her  note  for  the  penalty.     A  distri- 
debt,  ^    unieaa  bution  of  the  same  should  have  been  made  among  the 
be*^pa^d,^*ai*  to  heirs,  upoo  the  usual  terms  of  their  executing  refunding 
which  the  Chan-  bonds,  after  setting  apart  a  sufficient  sum  in  the  bands  of 

ceUoT       should  ,     .    .  .-  ,       ,  .    .  .        ,      *.         * 

cause  an  inqui-  an  admmistrstor,  if  one  should   be  appointed,  for  the 

•loner^  Ac?'"^    payment  of  debts,  should  any  remain  unsettled,  allowing 

the  complainant  the  interest  of  any  of  the  heirs,  which 
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«be  might  sh.ow  befoie  Ihe  master  in  chancery  she  had  Sobww'  Ex'«. 

DiLS  etal 


parchased.  And  to  enable  the  Chancellor  to  settle  the 
whole  matter  properly  and  fairly,  he  shuld  have  submit* 
ted  the  case  to  the  master,  with  proper  instructions  to 
make  inquiry  and  report  as  to  the  debts,  and  amount 
coming  to  each  heir.  And  should  the  jury,  upon  a  se- 
cond inquiry,  find  against  the  will,  distribution  should  be 
made  as  directed. 

For  the  errors  indicated,  the  decree  of  the  Circuit  Court 
is  reversed,  and  cause  remanded,  that  the  verdict  of  the 
jury  may  be  set  aside,  and  a  new  inquiry  directed,  and  a 
decree  rendered  as  intimated  in  this  opinion,  and  the 
cosls  in  this  Court  are  divided. 

Harlan  ^  Craddock  and  Fox  for  appellants;  Kincaid 
Cor  appellee. 


Roberts'  Executor  vs  Dale  et  al. 

Erfor  to  the  Allen  Circuit. 
Distribulion,    Refunding  bonds.    Auditors.    Decree, 

Cbixf  Justioc  Ewive  delivered  the  opinion  of  the  Court. 

This  is  a  proceeding  against  an  executor,  instituted  by 
an  assignee  of  the  interest  of  one  of  the  legatees. 

There  is  error  in  the  decree  rendered,  in  this:  1st.  That 
refunding  bonds  have  not  been  required,  before  ordering 
eiecution  against  the  executor.  The  time  that  has  run 
since  probate,  is  not  so  long  as  to  justify  the  presump- 
tion, that  there  were  no  subsisting  outstanding  debts  or 
demands  against  the  estate. 

2d.  In  leaving  it  to  the  Clerk  to  ascertain  and  deduct 
4he  amount  of  the  costs,  from  the  aggregate  found  against 
the  executor,  and  then  to  divide  the  residue;  and  after 
ascertaining  the  amount  of  the  two  replevin  bonds  against 
Dale  and  Harlan,  and  the  interest  thereon,  to  deduct  the 
same  from  the  on^  third  decreed  to  Dale,  and  ordering 
executions  for  the  amount  so  asceitained  by  the  Clerk, 
without  the  supervision  of  the  Court.  And  the  more 
especially  is  there  error  in  this  respect,  as  the  replevin 


Chancery. 
Case  51. 

Octo&<r23. 


The  Chancellot 
before  permiu 
tingeiecutorito 
issue  on  deciees 
for  di&triboiioa 
of  estates,  sho'ld 
require  refund- 
ing bonds  to  be 
given  by  the  dis- 
tiibutees,  whsre 
the  lapse  of  time 
is  not  such  as  to 
raise  the  pre- 
sumptioB  thst 
the  debts  are  all 
paid. 

A  decree  for  dia- 
tiibation  should 
ascertain  the  a- 
monnt  of  eaeh 
share  in  the 
estate,  and  not 
leave  lengthy 
cslculations  and 
set-ofi    to    be 
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HoBBBTi'  Ex'«.  bonds,  or  copies  thereof,  are  not  in  the  record,  and  the 
DAhtetai  amoonts  or  date  of  the  bonds,  are  not  shown,  nor  the 
madebyihccrk  time  ffom  whence  interest  has  run.  The  Clerk  is  of 
one*»  ■hare,^*ea.  coiHse  required  to  travel  out  of  the  record  to  ascertain 
the' Clerk Ts**c*  ^^^^^  f^cts.  and  upon  ascertaining  them,  to  make  the  es- 
quired to  travel  (imates,  ascertain  the  result,  and  issae  executions  there- 
out the  record  lo  _,,  .....  I  ,  .  I  .. 
ezateine  papara  on.    These  aie  matters  which  should  have  been  submit- 

make^^^uch^eat?.  ted  lo,  and  ascertained  by  the  master,  subject  to  the  sir- 
Sr^aho^w^^be  P^rvision  of  the  Chancellor  befoie  rendering  the  final 
appoioied      lo  decree. 

make  and  report  a      i  .  t  i  «      .■  •     i* 

Buch  eaiimaiea  And  as  the  case  must  be  reversed  for  the  errors  indica« 
?AcvLionof  the  ^^^*  ^^'®  would  remark  that  we  are  not  satisfied  that  irt- 
^^'^  justice  has  not  been  done  to  Roberts,  the  executor,  in  fix- 

ing the  amount  of  cash  for  which  he  is  made  responsible. 
There  seems  to  be  a  discrepancy  between  his  answer  as 
well  as  the  answer  of  Mrs.  Roberts,  and  the  amount  of 
cash  reported  in  the  inventory.     Both   answers   alledge 
that  there  was  only  thirty  dollars  on  hand  at  the  death  of 
the  decedent,  one  third  of  which  was  paid  to  Mrs.  Rob- 
erts, yet  two  hundred  and  forty  three  dollars,  ($243.)  is 
reported  in  the  inventory  as  on  hand.    May  not  the  sum 
so  reported  be  the  same  $242  which  the  executor  admits 
he  received  from  Virginia,  after  the  death  of  his  testator, 
with  one  dollar  which  he  admits  he  received  from  another 
source?    And  may  he  not,  through  mistake  and  oversight, 
have  supposed  that  the  amounts  so  received  had  not  been 
reported  in  the  inventory,  when,  as  the  inventory  was  not 
made  till  September,  they  were  in  fact  received  and  em- 
braced in  the  same?    If  this  be  so,  the  executor  has  been 
charged  twice  with  the  same  amount.     A  further  enquiry 
should  be  directed  through  the  master  upon  this  subject. 
And  here  we  would  remark,  as  we  have  often  remark- 
iS**  Ku*rt8^* in  ^^»  ^^**  ^^^  practice  of  finally  hearing  causes  involving 
finally    hearing  the  settlement  of  accounts,  without  the  intervention  of 
^(TaettiemeBt  of  the  master  and  the  aid  of  his  report,  is  not  only  burthen- 
onnheA'ntcrvcll'  ^^^^  ^^  ^^^  'o^^®^  Court,  and  also  to  this  Court,  but  is  un- 
lion of  the  ma*-  ggfe  (q  litigants.    The  master  may  take  additional  proof 

ler,  and  the  aid  °  .       ,,  .  . 

ofhia  Ttport,  is  es  to  doubtful  items,  and  call  upon  the  parties  upon  oath, 

2ome°tothe"ciri  to  explain,  and  reporting  the  settlement  and  proof  by 

?o"'\fcii*"cJ)nrt!  ^f^'^*^  ^^^^  '^^^^  *s  sustained,  with  the  result,  to  the  Court, 

and  ia  anaafe  to  nol  only  facilitate  the  labors  of  the  Court  and  relieves 
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him  from  the  mere  clerical  drudgery  of  making  trat  the  Bobe»«'  Ex'e. 

«ccouQt«  but  time  being  allowed  to  the  parties  to  except  DiLxfoi, 

to  any  erroneous  item,  and  show  cause  against  it,  adds  litigants.  «<mi^ 

greatly  to  the  safety  of  litigants,  and  their  security  against  vene^for   m 

inadvertance  or  mistake,  and  enables  this  Court  to  see  f^'^^jjj^  'm^u- 

the  basis  upon  which  the  decree  was  made  to  rest,  with-  ing  ^^  Mt^i*- 

out  traveling  through  a  tedious  calculation  to  ascertain  MTtedaeeounSif 

whether  the  decree  is  right  or  wrong.     It  is  questionable  M«e*wJ*rtoSi 

whether  this  Court  ought  not  to  reverse  a  decree  for  this  \^\  **  *J"  ^^^ 

to  do  so. 

single  omission,  in  a  case  involving  the  settlement  of 
conflicting  accounts,  on  account  of  the  superior  safety  of 
ibe  practice  indicated.  In  a  doubtful  case  we  should  feel 
it  our  duty  to  do  so. 

The  decree  is  reversed  and  cause  remanded,  for  the 
erjors  suggested,  and  upon  the  return  of  the  cause  it  is 
directed  that  it  may  be  submitted  to  the  master,  with  in- 
structions to  take  proof  and  make  inquiry,  by  calling 
upon  the  parties  on  oath,  if  the  opposite  party  desire  ]t« 
or  the  master  deem  it  proper  for  his  own  information,  in 
relation  only  to  the  doobtful  matter  suggested,  this  Court 
being  satisfied  with  the  estimates  made  and  amounts  of 
debits  and  credits  allowed  in  all  other  respects,  as  well 
as  with  the  decree  upon  the  merits,  except  as  before  in- 
dicated, and  that  the  master  ascertain  the  amount  of 
costs,  also  the  amount  of  the  replevin  bonds  and  inter- 
est, and  adjust  the  same  as  directed  by  the  decree,  ma- 
king such  change  only  as  his  inquiries  may  authorize,  in 
relation  to  the  debit  for  cash,  made  aj;ainst  the  executor, 
and  that  a  decree  may  be  rendered  as  intimated  in  this 
opinion,  and  the  costs  of  this  Court  are  divided. 

B.  ^  A.  Monroe  for  plaintiff;  Letcher  ^  TUford  and 
Underwood  for  defendants. 

Vol.  VII,  26 
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Chawcirt.  Rowe  vs  Williams. 

Ca$e  52.  Appbal  ^rom  the  Russell  Circuit. 

Sheriffs'  bonds.    Actions.    Executions. 

Mf  10.  Junes  Mabihall  delivered  the  opinion  of  the  Court,  whieh  wia  tot* 
pended,  by  j^tition  for  a  re-hearing,  until  the  3fith  of  Ootafbtt, 
when  the  petition  was  oremiled.— Kbportbr. 

This  was  an  action  on  the  case  by  Rowe  against  Wil- 
Cue  suted.        liams.  as  Sheriflf  of  Russell  county.    The  defendant  filed 
a  demurrer  to  the  declaration,  which  was  overruled;  and 
a  verdict  having  been  found  for  the  plaintiff,  the  judg- 
ment was  arrested  for  some  defect  in  the  declaration, 
which  having  been  amended,  was  adjudged  insufllcient 
on  demurrer.    No  further  amendment  being  offered, 
judgment  was  rendered  against  the  plaintiff,  who  brought 
the  case  to  this  Court  for  revision,  presenting  no  other 
question  but  as  to  the  sufficiency  of  the  declaration. 
The  action  is  brought  by  a  security  in  an  injunction 
FintcooDt.        bond.    The  first  count  alledges  that  after  the  injunction 
was  dissolved  with  damages,  the  plaintiff  in  the  judg- 
ment which  had  been  enjoined,  caused  executions  to  issue 
on  the  judgment  for  the  debt,  interest  and  costs,  and  on 
the  decree  of  dissolution  for  the  damages  and  costs  there- 
iri,  which  were  directed  to  the  Sheriff  of  Russell  county, 
and  while  in  full  force,  came  to  the  hands  of  the  defend- 
ant, then  being  SheriA*  of  said  county;  that  while  so  in 
his  hands,  the  defendant  therein.  Smith  Turner,  for  whom 
plaintiff  was  surety  in  the  injunction  bond,  oWned  and 
had  in  his  possession  ten  slaves,  of  value  more  than  suf- 
ficient to  pay  said  executions,  on  which  the  6aid  Sheriff 
might  and  ought  to  have  levied,  for  the  satisfaction  of  the 
same,  but  that  in  violation  of  his  duty,  he  negligently  and 
unlawfully  failed  and  refused  to  make  any  levy  on  them  or 
any  of  them,  and  suffered  and   permitted  said  slaves, 
while  the  executions  were  in  his  hands  in  full  force  and 
unsatisfied,  to  run  and  be  run  and  carried  off  from  the 
county  of  Russell  and  the  Commonwealth  of  Kentucky, 
leaving  said  executions  wholly  unsatisfied.    By  reason 
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of  which  negligence  and  the  insolvency  of  Smith  Turner,         ^^* 
the  plaintiff  has  been  compelled,  as  the  surety  of  Smith      WiLUAMfc 
Tomer  in  the  injunction  bond,  by  the  judgment  of  the 
Russell  Circuit  Court,  in  a  suit  brought  on  the  bond»  to 
pay  the  amount  of  said  eiecutions  and  costs,  and  has  so 
paid  a  large  sum,  viz:  Sl,200. 

The  second  count  alledges.that  the  ten  slaves,  the  prop-  ••«®"*  ®®'»"*- 
erty  of  Smith  Turner,  and  more  than  sufficient  in  value, 
&e.,  were  given  up  by  him  to  the  defendant,  in  the  coun- 
ty of  Russell,  to  be  sold  in  satisfaction  of  the  said  exe- 
cutions while  they  were  in  his  hands  in  full  force,  but  that 
be  negligently  and  unlawfully,  and  in  violation  of  his 
doty,  permitted  them  to  remain  in  the  possession  of 
Smith  Turner  after  levied  on,  without  taking  a  forthcom- 
ing bond  for  their  delivery  on  the  day  of  sale,  as  required 
by  law,  and  went  on  to  advertise  a  sale,  bat  before  the 
day  fixed,  the  slaves  were  removed  and  carried  off  out  of 
Russell  county  and  out  of  the  Commonwealth;  nor  did 
Smith  Turner  pay  any  thing,  nor  the  defendant  make  any 
thing  on  said  executions  ;  but  the  defendant,  as  Sheriff, 
illegally  and  unjustly  returned  them  to  the  office  whence 
they  had  issued,  and  falsely  and  illegally  endorsed  there- 
on, a  return  in  which  he  falsely  and  wilfully  omitted  to 
say  any  thing  about  the  levy  of  said  executions  or  either 
of  them,  on  the  slaves  or  any  of  them,  &c.  &c.,  but  false- 
ly and  illegally  lelurned,  among  other  things,  that  he 
could  find  no  property,  &c.  &c.,  after  crediting  an  incon- 
siderable sum,  out  of  which  to  make  the  balance  of  said 
executions;  that  Smith  Turner  became  insolvent  and 
left  Kentucky  with  his  property  and  nothing  could  be 
made,  &c.,  after  the  defendant's  illegal  conduct,  &c. 
In  consequence  of  which  the  executions  were  not  paid, 
and  the  plaintiff  was  sued  on  the  injunction  bond  and 
compelled  to  pay,  and  did  pay,  &c.  &c. 

It  seems  entirely  obvious  that  upon  the  facts  stated  in 
each  count,  and  especially  in  the  last,  the  Sheriff  has 
been  guilty  of  a  breach  of  duty  by  which  the  plaintiff  has 
been  greatly  injured ;  and  we  do  not  perceive  on  what 
principle  the  right  of  action  can  be  denied,  unless  it  be 
on  the  ground  that  the  duty  which  the  Sheriff  has  viola- 
ted, was  not  owing  to  the  plaintiff,  or  that  the  plaintiff 'a 
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BdwB         interest  in  its  performance  was  too  remote  to  authorize  an 
WihLuuB.      action  for  its  breach. 

The  case  of  Hawkins  vs  The  Commonwealth,  (3  A, 
Tiiifl  caie  dif tin-  K.  Marshall,  339,)  has  been  referred  to  as  deciding  that 
^•oSHawiui^  the  party  suing  the  Sheriff  must  have  a  legal  interest  in 
Sijc.  AterSSi  ^^®  subject  affected  by  his  violation  of  duty.  But  that 
S39.)  case  only  decides  between  the  legal  and  equitable  holder 

of  the  same  demand,  that  the  action  for  an  injury  to  it  by 
the  Sheriff,  (as  by  his  failure  to  levy  an  execution  issuing 
on  a  judgment  which  has  been  assigned,)  roust  be  brought 
by  the  party  having  the  legal  title,  that  is,  by  the  plaintiff 
therein,  and  not  by  the  assignee,  whose  title  is  equitable 
only.  There  the  plaintiff  in  the  judgment  and  his  as- 
signee, were  in  effect  trustee  and  cestui  que  trust.  Their 
interests  were  identical ;  or  rather  there  was  but  one  in- 
terest, and  that  interest  could  only  be  asserted  in  a  Court 
of  law  by  the  trustee,  whose  name  the  assignee  had  a 
right  to  use.  In  this  case  there  is  no  such  identity  of  in- 
terest and  no  such  relation  between  the  plaintiff  in  the 
executions  and  the  plaintiff  in  this  action,  then  surety  in 
the  injunction  bond.  It  is  true  that  any  effectual  proceed- 
ings upon  the  executions  would  have  enured  to  the  bene- 
fit of  the  injunction  surety.  But  the  plaintiff  in  the  for- 
mer was  not  bound  to  pursue  them.  He  might  at  once, 
upon  the  dissolution  of  the  injunction,  have  sued  upon 
the  bond.  He  may  indeed,  after  taking  out  the  execu- 
tions, have  been  bound  to  pursue  them  to  their  direct  re- 
sults. But  upon  a  default  of  the  Sheriff  he  still  had  his 
election  to  pursue  his  remedy  against  him,  which  would 
have  enured  to  the  benefit  of  the  surety,  or  to  have  turned 
to  his  remedy  upon  the  bond.  His  release  of  property 
taken  on  the  execution,  would  doubtless  have  operated 
pro  tanto,  at  teast,  to  the  refief  of  the  surely.  And  the 
surety  might,  by  making  payment  on  the  bond,  have  be- 
come equitably  entitled  to  the  use  of  the  executions  in 
the  name  of  the  plaintiff,  and  perhaps  to  the  remedy  io 
his  name,  for  the  default  of  the  Sheriff.  In  the  assertion 
of  either  of  these  rights,  he  would  in  effect,  have  been 
the  equitable  assignee  of  the  plaintiff,  and  on  the  princp- 
pie  of  the  ease  referred  to,  he  could  not  have  sued  th» 
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Sheriff  in  his  own  name,  for  an  injury  to  the  plaintiff  in         Kowi 

the  execution.  Williams. 


But  here  he  sues  not  for  an  injury  to  that  plaintiff.  He 
claims  nothing  through  him,  and  does  not  sue  in  his  right. 
He  sues  indeed,  for  the  same  act  or  omission  which  was 
an  injury  to  the  plaintiff  in  the  executions,  but  he  sues  for 
it  as  a  direct  injury  to  himself;  and  to  show  that  although 
the  act  or  omission  complained  of  may  be  the  same,  the 
injury  in  the  two  cases  is  different,  it  is  enough  to  remark 
that  the  liability  of  the  surety  to  make  good  the  debt 
which  is  the  sole  ground  of  his  right  to  complain,  is  the 
very  cause  why  the  default  of  the  Sheriff,  though  in  law 
an  injury  to  the  original  plaintiff,  may  have  occasioned 
but  slight  actual  damage;  and  this  consideration  shows 
the  utter  inadequacy  of  the  action  in  the  name  of  the 
Of  iginal  plaintiff  against  the  Sheriff,  as  a  remedy  for  the 
injury  sustained  by  the  surety  in  the  injunction  bond. 

Is  it  possible,  then,  that  when  the  creditor  is  pursuing  Thecueof  Sfa- 
his  remedy  by  executions  against  the  real  debtor  alone,  j^^cnuJ^B^iti 
and  that  remedy  will,  if  the  Sheriff  does  his  duly,  prove  iU^idcmfcS'*!^ 
entirely  effectual  to  relieve  the  surety  in  a  collateral  gjacipic  wiik 
bond,  the  Sheriff  may  by  his  neglect  or  misconduct  in  the 
management  of  the  executions,  render  them  utterly  fruit- 
less,  and  throw  the  whole  debt  upon  the  surely  in  the 
bond,  without  any  direct  liability  to  him  for  such  an  in- 
jury ?  In  the  case  of  Staton  vs  Commonwealth  for  GiU. 
(2  Dana,  397,)  the  surely  in  an  execution,  as  relator, 
sustained  an  action  upon  the  Sheriff's  bond,  for  his  fail- 
ure to  levy  the  execution  on  the  property  of  the  principal 
debtor,  which  he  bad^taken  on  a  junior  execution.  The 
case  before  referred  to  shows  that  if  he  could  maintain 
an  action  on  the  bond  as  relator,  he  could  have  maintain- 
ed an  action  on  the  case  in  his  own  name.  And  his  right 
to  maintain  the  action  on  the  bond  was  not  even  question- 
ed. In  substance  that  case  is  nearly  identical  with  this, 
and  they  differ  but  little  in  form.  In  some  points  the 
present  case  is  stronger  in  favor  of  the  action,  and  par- 
ticularly in  the  fact,  that  while  in  each  case  the  surety 
was  bound  to  pay  the  debt,  in  that  case  the  Sheriff  might 
have  levied  in  the  first  instance  on  the  property  of  the 
surety,  and  was  only  under  an  equitable  obligation  to 
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£owB         favor  him,  by  making  the  debts  out  or  tbe  principal  if  in 
WiLHAMji.      his  power,  whereas  in  this  case  the  Sheiiff  had  no  power 
to  make  the  debt  out  of  the  surety,  but  was  absolutely 
boand»  if  in  his  power,  to  make  it  out  of  the  principal, 
against  whom  alone  he  had  the  executions.    But  the  ma- 
terial point  in  Stolon  vs  Gill,  is  that  the  Sheriff  having 
actually  seized  the  property  of  the  principal  debtor,  it  was 
his  duty  to  apply  it  to  the  elder  execution  in  his  hands, 
whereby  Gill,  the  surety,  would  have  been  relieved,  that 
he  violated  this  duty  in  applying  the  pioperty  to  the  jun- 
ior execution,  whereby  Gill  remained  liable  for  the  other 
debt,  and  was  compelled  to  pay  it.    And  for  this  injury 
to  Gill,  arising  from  this  misapplication  of  the  property  to 
the  junior  execution,  Gill  was  allowed  to  sue.     Or  else 
the  principle  of  the  case  is,  that  for  mere  neglect  to  levy 
the  elder  execution  on  the  property  of  the  piincipal  debt- 
or, whereby  the  debt  was  thrown  entirely  upon  Gill,  he 
maintained  the  action, 
u^n  Uie  iiisso-      Without  restating  the  present  case,  it  is  manifest  that 
j^MdoSfereiS!  the  injury  in  both  is  the  same,  but  that  the  right  of  the 
iu>n  iMued^^for  present  plaintiff,  so  far  as  it  depends  upon  tlte  right  and 
debt,  and  was  duties  of  the  Sheriff,  is  stronger  and  more  palpable. 
Eaoda    of    the  Why  then  may  he  not  sue  ?    We  do  not  feel  the  force  of 
woplrt/wI?d^  the  answer  offered,  that  it  is  because  he  was  not  a  party 
UTered  by  the  to  the  execution  itself.    The  question  is,  whether  his  legal 
•zecutiontoaeu  right  or  interest  has  been  injuriously  affected  by  the  acts 
ae^^e'rfff^lek  Complained  of,  and  not  merely  whether  he  had  a  legal 
SrisJMfoniTfthS  *"*®f®*'  i"  ^^^  execution  itself.    What  interest  had  Gill 
defendant,    Uie  in  the  execution  against  him  and  his  principal?    He  bad 
off^oB^^of  the  no  legal  title  to  the  execution  itself,  and  no  other  equity 
?e*Sdin*°^^wd  or  interest  than  that  it  should   be  properly  used  as  a 
■uiet'^ki'tiiehi*  ^^^^^  ^^  cocrciug  the  debt  ffom  his  principal.    This  was 
junction     bond  his  InlTerest  in  the  Sheriff's  performance  of  his  duty.    His 
paid  tbe*debt' of  action  was  founded  upon  an  injury  to  this  interest.    If 
Hrid'"ihat*'*^the  *®  Sheriff,  in  consequence  of  this  interest,  owed  a  legal 
Sheriff  in  an  ac-  duty  to  him  SO  to  conduct  the  execution  as  not  to  injure 

tiononthe  caie   ,  .     .    .         ....        .1       «.      ./»^  .        .  .  i«i 

for  the  raisfea-  his  interest,  did  not  the  Sheriff  in  this  case  owe  a  like 

to*UHS^?rety^in  ^^^^y  ^^  ^^^  present  plaintiff?    As  in  each  case  the  proper 

bond  illobVthe  «*PPl»^*^iO"  ^f  the  property  of  the  principal,  according  to 

miaconduct    of  the  power  and  duty  of  the  Sheriff,   would  have  operated 

rendered  itabi«°  directly  and  ipsofacto  as  a  payment  of  the  debt,  and  as  a 
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legal -discharge  of  the  sureties,  we  do  not  know  how  to  ^^» 
denominate  the  right  of  the  sureties  to  have  this  applica-  Wiluami. 
tion  made,  or  their  interest  in  its  being  done,  or  the  cor- 
responding duty  of  the  Sheriff,  unless  it  may  be  called 
legal.  Nor  can  we  characterise  thd  breach  of  duty  on  the 
part  of  the  Sheriff,  whereby  this  right  and  interest  are 
directly  destroyed,  otherwise  than  as  an  injury  to  a  legal 
right  by  the  violation  of  a  legal  duty.  The  case  of  the 
Bank  of  Rome  vs  MoU,  (22  Wendell,  556,)  has  been  re- 
ferred to  in  support  of  the  position,  that  none  but  the 
plaintiff  or  defendant  in  the  execution  can  sue  the  Sheriff 
for  the  neglect  of  duty  in  the  conduct  of  that  execution. 
That  case  in  effect  decides  that  it  is  not  sufficient  for  the 
plaintiff  to  show,  that  by  the  misconduct  of  the  Sheriff 
in  conducting  an  execution  between  other  parties  in 
which  he  had  no  interest,  the  defendant  therein'  being 
also  bis  debtor,  has  been  rendered  unable  to  pay  him  his 
debt.  Or  that  by  such  misconduct  the  execution  not  be- 
ing satisfied,  the  creditor  has  resorted  to  a  mortgage  on 
other  property,  and  thereby  withdrawn  from  the*  plaintiff 
a  junior  mortgagee  a  part  of  his  security,  and  lost  to  him  a 
part  of  his  debt. 

But  in  these  cases  the  party  complaining  had  no  direct 
interest  in  the  management  of  the  execution,  or  the  ap- 
plication 6f  the  debtor's  property  for  its  satisfaction.  The 
debt  to  be  satisfied  was  not  his  debt.  The  failure  to  sat- 
isry  it  did  not  leave  him  to  pay  it  And  its  satisfaction 
wonld  not  have  operated  as  a  discharge  of  his  liability. 
He  was  a  stranger  to  the  debt.  His  interest  was  in  the 
subjection  of  other  property  to  his  demand.  And  al- 
though this  interest  may  have  been  injuriously  affected  by 
the  sacrifice  of  the  same  debtor's  property  under  another 
execntion,  the  injury  was  remote,  uncertain  and*  contin- 
gent. But  in  the  case  of  Whitaker  vs  Sumner,  (9  Pick- 
ering, 308.)  an  action  was  sustained  by  a  junior  attach- 
inn;  creditor  against  the  Sheriff,  for  making  a  false  return 
upon  prior  attachments  which  bad  been  levied  on  the 
same  property,  by  means  of  which  Alse  return  the  plain- 
tiff derived  no  benefit  from  his  attachment.  There,  al- 
though the  plaintiff  was  a  stranger  to  the  process  on  which 
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Rows         the  falae  retara  was  made,  bis  relation  to  the  same  prop- 
WiLLiAMiL      erty  was  such  an  interest  as  authorized  him  to  sue.    , 
""  We  cannot  concede,  therefore,  that  none  but  a  party  to 

Tke  Tie:ht  to  the  oiecution  can  sue  the  Sheriff  in  a  case  for  his  default 
SoD°^?ainft^°«  ^^  i^3  management.     And  although  in  the  case  last  cited, 
coSiSot^*iL™uIe  ^^®  *<ition  was  not  simply  for  neglect,  but  for  a  false  re- 
management  of  torn,  yet  the  question  is  still  the  same,  viz:  whether  the 
Botaiwayf^Timi!  legal  right  or  interest  of  the  plaintiff  has  been  affected,  or 
tiei^Socxe-  ii^  Other  words,    whether  the  defendant  has  violated  a 
i«u*Si  fav*r*o'f  '^^^^  ^^^^  which  he  owed  to  the  plaintiff.    We  think  the 
anywhoaeie^  declaration  in  this  case  shows  such  a  violation,  not  in 
^by  Se  u^ifti  lAA^ii^g  th^  f&Ise  return,  which  so  far  as  we  perceive,  did 
act  of  the  Sher-  not  injure  the  plaintiff,  but  if  not  in  failing  to  levy  on  the 
property  of  ihe  debtor,  as  he   might  and  ought  to  have 
done  upon  the  facts  stated  in  the  first  count,  at  least  in 
permitting  the  slaves  to  remain  in  possession  of  the  debt 
or  without  a  forthcoming  bond,  aflLer  levying  on  them,  as 
alledged  in  the  second  count,  which  was  not  a  mere  non- 
feasance, but  a  misfeasance.    The  effect  of  a  levy  ni>on 
the  judgment  and  upon  the  liability  of  the  present  plain- 
tiff, need  not  now  be  stated.    The  injury  conseqoent  upon 
a  failure  to  levy  when  it  might  and  should  have  been  done, 
and  especially  on  a  failure  to  hold  the  property  after  a 
levy  was  made,  is  apparent.    We  think  the  second  count 
of  the  declaration  at  least,  is  substantially  good,  as  show- 
ing a  cause  of  action,  and  the  demurrer  being  general  to 
the  whole  declaration,  should  have  been  overruled. 

Wherefore,  the  judgment  is  reversed  and  the  cause  re- 
manded, with  directions  to  overrule  the  demurrer,  and 
for  further  proceedings  in  conformity  with  this  opinion. 
B,  ^  A.  Monroe  for  appellant;  Goodloe  for  appellee. 
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Anderson's  Administrator  vs  Irvine,  Debt. 

Error  to  tub  Fatette  Circuit.  Ca^  53. 

Adniinislralor  de  bonis  non.    Evidence.    Devastavit, 
Cbimw  jTusTioi  fiwiNo  deiiveied  Uie  opiniMi  of  the  Couit  Octol^rM 

This  case  was  formerly  before  this  Court,  and  reversed  C«»e»t«t©d. 
«ipon  the  single  ground  that  (he  Circuit  Court  had  erred 
IQ  excluding  the  testimoDy  of  Goodloe,  a  removed  ad« 
ministrator.  The  case  is  repotted  in  6  B.  Monroe,  488. 
Upon  the  return  of  the  cause  on  the  second  trial,  addi* 
tional  evidence  was  offeied,  the  object  of  which  was  to 
make  out  the  interest  of  Goodloe,  and  he  was  again  ei« 
eluded,  and  Anderson's  administrator  has  again  appealed 
to  this  Court,  and  it  is  liow  urged  that  under  the  statute, 
the  suit  may  be  prosecuted  jointly  against  the  removed 
administrator  and  the  administrator  de  bonis  non,  and  if 
so.  Goodloe,  as  a  party,  should  be  excluded. 

Whatever  advantages  might  result  to  the  creditor  in  re-  I^"  the  statute 

,  ....  ,  ,  .         aulboTiae  ainit 

viving  and  prosecutmghis  suitagamst  the  newly  appoint-  brourht  againft 
ed  administrator,  in  conjunction  with  those  that  were  re-  who  U^after- 
moved,  such  a  proceeding  is  not  specially  provided  for  in  ^^^ihe'rouVa* 
the  act.  nor  are  we  inclined  to  think  that  it  was  within  viv^d  against  the 
the  contemplation  of  the  Legislature,  and  if  it  might  be  non,  io  be  itiu 
done  without  doing  violence  to  the  provisJoris  of  th^  stat.  fhr^}cmoT«^ad- 
ote,  it  was  not  done  in  this  case,  but  the  suit  revived  and  yjin|stTntor?  Qa. 

.     •  .         «      1  J   .     .  ^    If  It  doea,  there 

prosecuted  atone  agamst  Boyle,  and  judgment  recovered  ihouU  be  aeme 

against  him  alone.     If  the  suit  was  intended  to  be  reviv-  fnteotion  ao  ^to 

«d  and  prosecuted  against  all,  there  aurely  should  have  VtiV^^^Jltl 

been  some  notification  to  the  removed  administrator,  or  ^o^<^- 
indication  of  an  intention  to  proceed  against  all. 

The  additional  proof  advanced,  does  not  take  the  casf  "Where  an  adm'r. 

out  of  the  operation  of  the  principle  settled  by  this  Court,  moTed"  i?*°nSt 

as  to  the  interest  of  Goodloe,  when  the  case  was  formerly  «hown  to  have 

--  '.  .  ,-  -,T»..         comrnitted  a  de- 

before  us.  There  is  no  satisfactory  proof  that  Boyle  has  vastavit,  he  is  a 
not  in  his  hands  suiBcient  assets  to  pay  the  judginent.  in  nm^for^^the^^^^ 
case  a  recovery  should  be  had  against  him.  On  the  con.  ^jJiif^^JJ^'  ^* 
trary.  if  he  or  the  removed  administrator  have  done  their  ^a^t  that  an  ad- 
Vol.  VII.  27 
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Black  A  a/. 
BpaH  <<  gf. 

vlnuitrator  con- 
p«it«dtoth«dii- 
iribatioa  of  Uie 
■1«TM  when 
lh«re  waaasttf* 
fioitii«7  of  poT- 
■oaalty  to  pay 
pl'tifTs  demaod, 
doet  not  prove 
tko  adm'r.  f  uilty 
offtdtvoitovtt 


duty,  which*  rather  than  the  contrary,  should  be  implied, 
the  presumption  may  be  indulged  that  he  has.  And  no 
proof  establishing  a  devastavit  on  Goodloe,  nor  creating 
a  probable  presumption  of  a  devastavit  on  him.  has  been 
adduced.  The  fact  that  he  bad  consented  to  the  distribu- 
tion of  the  slaves  among  the  heirs,  which  is  the  last  es- 
tate to  be  sold  for  the  payment  of  debts,  is  no  evidence 
of  the  fact  of  a  devastavit,  when  it  is  shown  that  an 
amount  of  other  personal  assets,  more  than  ten  times  the 
amount  of  the  plaintiff's  debt,  had  come  to  bis  hands, 
and  which  are  not  shown  to  have  been  distributed  or  dis- 
posed of.  We  cannot  indulge  the  presumption  of  bad 
faith  against  an  administrator,  (who  under  our  laws,  hat 
no  more  ultimate  interest  in  the  estate  than  any  other  na- 
ked trustee,)  and  upon  such  presumption,  exclude  him 
from  testifying,  on  the  score  of  interest. 

The  judgment  is  reversed  and  cause  remanded,  that  a 
new  trial  may  be  granted  without  the  payment  of  costs. 

Goocttoe  for  plaintiff;  UMnton  if  Johnson  for  defend- 
ant. 


CaAircBRY. 

Ca$e  54. 


Oet0ber2&, 


Cm%  f  Uttod. 


Black  et  al.  vs  Bush  et  al. 

Errob  to  thk  Clarke  Circuit. 

Partners  and  partnership.    Substitution.    Usury.    Prac- 
tice in  chancery. 

Caisr  JtftTicB  Ewme  deUveredtho  qpinion  of  the  Court 

Bush,  the  administrator  of  Azariah  Martin,  deceased, 
filed  his  bill  for  a  sale  and  distribution  of  the  proceeds  of 
his  estate,  under  the  statute  of  1839,  (3  Stai.  Laws,  240.) 
in  which  he  makes  the  creditors  and  heir  of  the  deceased 
parties,  also  Wm.  C.  Thomas,  alledging  that  he  and  the 
decedent  were  equal  partners  in  all  the  estate  owned  or 
possessed  by  both  or  either,  and  subject  to  equal  respoi^ 
sibility  for  all  the  debts,  and  that  the  whole  of  the  co- 
partnership effects  were  insufficient  to  pay  the  debts  and 
liabilities,  and  praying  a  sale  of  the  real  estate  and  Sipro 
rata  distribution. 
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IsL  W©  concur  with  the  Chancellor  in  disallowing  the  Bi^cK^e^oi, 
•ssignmenU  made  by  Thomas  to  Black  and  Bobert  Mar-  Buih  a  eo. 
Cin,  of  his  share  of  the  proceeds  of  the  sale  of  the  firm  One  pariacrhw 

-^'lo  divert 


effects,  which  had  been  made  by  Bush  as  administrator,  ^y  "f  f 
under  the  power  that  had  been  given  him  to  sell  by  ™^^,^*^^" 
Thomas  and  Martin,  and  apply  the  proceeds  ia  the  patf-  any  portion  o^ 
tnenl  of  the  firm  debts.  We  regard  the  power  to  sell,  con-  io^aie'^relud?c* 
nected  with  the  direction  to  apply  the  proceeds,  as  invest-  jf 't^^fi^^*^"* 
ing  the  funds  in  Bush,  in  trust,  for  the  use  and  benefit  of 
all  the  creditors  of  the  late  firm  of  Thomas  &  Martin, 
and  that  the  power  to  revoke  or  change  the  destination  of 
the  fund  could  not  be  exercised  to  the  prejudice  of  the 
cestui  que  trust,  in  a  rateable  distribution  of  the  fund, 
upon  terms  of  equality  among  them.  And  the  more  es- 
pecially should  this  construction  be  carried  out  and  en- . 
forced,  from  the  consideration  that  the  firm  was  insolvent 
and  its  whole  means  insufficient  to  pay  the  firm  debts, 
and  a  suit  was  then  pending  in  which  the  surviving  part- 
ner and  heir  of  the  deceased  partner,  and  all  the^creditors 
were  before  the  Court,  as  defendants  to  a  bill  filed  by  the 
administrator,  alledging  the  insufficiency  of  the  entire 
firm  effects  to  pay  the  firm  debts,  and  in  which  the  credi- 
tors, through  the  administrator,  were  in  efiect  asserting 
their  demands  against  the  firm,  at  the  time  of  the  assign- 
ment, and  asking  a  rateable  distribution  of  the  partnership 
funds,  all  of  which  were  necessary  to  pay  those  debts, 
and  to  that  ead  must  be  sold. 

Besides,  each  partner  had  a  lien  upon  the  firm  efiects,  Baeh  partner  hat 
for  the  payment  of  firm  debts,  and  the  firm  creditors  have  MrtnejJJi^"  ^l 
a  right  to  be  substituted  to  the  lien  of  the  partner,  in  the  teetaforthepar. 
application  and  rateable  distribution  of  the  firm  efiects  debta,  and  Si 
among  them,  upon  terms  of  equality,  especially  when  h^ariVhuoba 
the  firm  is  insolvent,  and  the  whole  subject  is  under  the  5jj*^*"'^f  J^ 
control  of  the  Chancellor.  partner  in  the ap- 

2d.  We  have  had  great  difficulty  and  doubt  as  to  so  ?ltoabUdiatrita^. 
much  of  the  decree  of  the  Chancellor  as  rejects  so  large  ^fftct!,^!  ^ 
an  amount  of  the  claims  and  demands  set  up  and  assert-  ofadeficienor, 
ed  by  Black.    The  relationship  between  him  and  the 
partners,  the  efibrts  to  accumulate  in  his  hands  the  funds 
of  the  firm,  the  partnership  between  him  and  them  in 
the  distilery,  the  true  state  and  condition  of  which  is  not 
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Bfc«c«rftf/.     sbovvfY,  tK>r  how  it  was  settled,  or  whether  profit  or  fosf 
BoBuitai,      aecrued,  the  numerous  dealings  between  them,  the  hct 
that  notes,  for  large  amounts  in  cash,  are  executed,  at 
short  intervals  between  them,  pretended  to  be  for  loaned 
money,   esceedir»g  all  reasonable  estimate  that  can  be 
made  of  such  rapid  accumulation,  in  cash,  in  the  bands 
of  Black,  from  ai>y  sources  of  income  that  he  is  shown 
to  have  possessed,  the  fact  that  he  is  detected  in  present- 
ing one  false  demand,  taken  in  connection  with  the  proof 
of  his  confessions  in  the  cause,  are  calculated  to  cast  a 
eloud  of  suspicion  over  his  claims,  and  to  create  a  strong 
presumption  against  them.    The  precise  amount  thai 
should  be  allowed,  is  extremely  difficult  to  determine. 
We  are  not  satisfied  that  the  Chancellor  below  has  done 
injustice  in  rejecting  the  amount  that  he  rejected,  and 
.  cannot  feel  satbfied  to  reverse  bis  decree  on  that  ground, 
3d.  But  we  think  that  the  note  assigned  by  Black  to 
Blatsli  puTc&M-  Thomas,  in  the  purchase  of  the  land,  should  have  been 
m  and  assigned  allowed  to  Black,  in  addition  to  the  claims  allowed  him, 
"« n<;tp*id'fo"rt  ^^^^  retains  a  lien  upon  the  land  sold  by  Thomas  to 
Thomaa  ^»J"  >^-  Black,  for  the  whole  consideration  of  Thomas*  purchase 
had^^to'  par  for  frorn  Bush.    Thomas  is  insolvent  and  the  whole  burthen 
tSliSt'^o  *'ihV  of  payment  falls  upon  Black,  he  ought,  therefore,  to  be 
estate  of  Thomas  jrestoTod  to  the  note  which  he  gave  to  Thomas,  in  his  pur- 

under    the  stat-  ••.,..  r  .       ,  t  •       i.      . 

uteof  I839.^be  chase,  and  be  allowed  to  set  it  up  m  the  rateable  distri- 

ahoaMbrrefsor-  botion  of  the  funds  of  the  firm,  in  the  same  manner  as 

•dio  rhomaa.      j^  jj  f^^j  not  been  assigned  to  Thomas,  otherwise  be  will 

be  made  to  lose  the  laikl  or  the  fu-ll  value  thereof,  out  of 

One  who  was  i»      ,.,.,,.  .     ,       i  . 

■olvent  became  Other  claims  due  him,  and  also  lose  the  note. 
^S'bV  "      4^h-  We  also  think  that  though"  Thomas  was  properly 

JnSa^ilIttc"**'to  '«f"*«d  ^he  right  to  set  up  any  notes  which  he  had   taken 

which  there  was  up,  vetas  he  i»  wholly  insolvent  and  the  burthen  of  pay- 

•areties,andgiv*    , '^    '  %:•  l  l     u  ^  j       •  u  !• 

in^  his  own  Dota  ing  any  new  noies  which  he  has  executed  with  sureties. 
MiUamentVihe  ^^^^  devolve  on  the  sureties,  and  as  the  creditors  if  the 

*SScmt*uVde*r  A e   ^'^    "®*®*    ^^  "^'    ^^^^    '"^^^^    ^^    ^^^    nOteS,    WOOld 

•lainte  of  1839,  have  had  the  right  to  come  in  for  a  rateable  distribution, 

the   new^m>tes  it  is  juet  and  equitable  th«t  the  sureties  to  the  renewed 

Sdto^^i^Sve^^ih'e  note*'  should  be  substituted  to  the  rights  of  the  credi- 

claim,  and  share  tors,  cod  be  allowed  to  set  up  and  claim  distribution  opoi> 

pro    rata     wiih     ,  ,  i-  -^  ^ 

oUier  craditora.     the  t>oles  takCD  Bp. 


Digitized  by  VjOOQ  IC 


PALL  TERM  1846.  213 

6th.  Though  the  evidence  of  Thomas,  the  principal        g«atu 
obligof ,  was  not  sufficient  to  authorize  the  usury  to  be        GtrAvsa. 


deducted  from  John  Martin's  notes,  it  was  sufficient  to  The  cfaanceiiot 
authorize  a  further  enquiry  into  the  matter,  by  interroga*  7i«c]Ued\uthor' 
tories  to  John  Martin,  who  is  befgre  the  Court,  which  the  't^/'ii^^^aeaii^^ 
Chancellor  should  have  required  the  master  to  make,  and  of  nsary  or  bo 
to  take  further  proof,  if  to  be  had,  on  the  subject.  With  I'er^'^^for  in^irr 
the  statement  of  Thomas  upon  oath,  specifying  the  osuiy,  *"^  "p°'^ 
the  Chancellor  should  not  have  permitted  the  matter  to 
pass  without  a  strict  scrutiny.   . 

The  decree  of  the  Chancellor  is  reversed  for  the  errors 
suggested,  and  cause  remanded,  that  the  case  may  be 
again  committed  to  the  master,  and  further  enquiry  made, 
as  intimated,  as  to  the  usury  embraced  in  John  Martin's 
notes,  and  repot t. made  and  decree  rendered  as  indicated 
in  this  opinion. 

Turner  for  plaintiffs ;  Hanson  for  defendants^ 


Graves  vs  Graves.  Pet.  &  Sum. 

Error  to  the  Washington  Circuit.  Case  56. 

Consideration. 
JvD6s  Mabsrall  delivered  the  opinion  of  the  Cooit.  Oc(oi<f  26. 

This  was  an  action  by  petition  and  summons,  on  a  case  itaud  an4 
note  execled  by  J.  Graves  to  N.  Graves,  for  $318.  The  '*'"- 
defendant  pleaded  that  he  executed  the  note  "as  a  prom- 
ise to  give  the  plaintiff,  who  was  his  brother,  a  mere  gra- 
toity,  and  without  any  good  or  valuable  consideration 
whatever."  To  which  the  plaintiff  replied  that  the  note 
was  not  given  to  him  by  defendant  as  a  mere  gratuity, 
bat  because  he  was  the  brother  of  the  defendant,  and  be- 
cause the  defendant  was  indebted  to  him,  and  was  given 
for  a  good  and  valuable  consideration,  concluding  to  the 
country. 

Upon  the  tiial  of  the  issue  thus  made  between  the  psr-  The  eTidence  iv 
lies,  it  was   proved,  that  after  ihe  death  of  John  Graves  ^^*^***' 
their  father,  N.  Graves,  who  had  resided  in  Illinoisi  came 
to  Kentucky,  and  contended  with  his  brothers  and  sisters 
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GtAfu  that  Ibey  ought  to  give  him  something  to  make  him  equal 
GsATtB.  to  themselves  in  what  they  had  received  from  thei^  fath- 
ei's  estate,  not  asserting,  howevei,  any  enfoFcible  claim 
or  right,  bat  contending  that  be  was  entitled,  in  justice, 
to  be  made  equal.  Tt^e  father  had  made  large  advances 
to  him  while  in  Illinois,  and  therefore  gave  him  much 
less  than  his  other  children,  by  his  will ;  and  Nathan  ask- 
ed contribution  from  the  -others,  not  as  an  enforcible  right, 
but  as  a  gratuity,  which  he  thought  justly  due,  because, 
as  he  said,  he  had  not  in  fact  received  an  equal  sbare^ 
ftc.  The  brothers  and  sisters  agreed  to  make  him  equal 
to  themselves.  And  accordingly,  William  Graves,  a 
brother,  gave  him  a  negro  girl  estimated  to  be  worth  $318; 
Felix  Graves,  a  brother,  executed  his  note  to  him  for 
$318,  and  paid  it;  Allen  Mays,  a  brother-in-law,  did  the 
same ;  and  the  note  now  in  question  was  executed  by  the 
defendant  on  the  same  account.  The  amount  for  which 
the  notes  were  given,  was  fixed  by  refeience  to  the  value 
of  the  slave  given  by  William  Graves,  without  any  cal- 
culation to  ascertain  the  precise  deficiency  in  the  share 
received  by  Nathan  from  his  father,  and  as  the  bill  of  ex- 
ceptions states,  without  any  express  admission,  that  in 
point  of  fact  he  had  received  less  than  they  had. 

Conceding,  as  we  are  inclined  to  do,  that  the  fraternal 

An  agreement  relation,  and  the  love  and  affection  properly  belonging  to 

^iidrMo'fttcll  i^*  ^^"^^  ^0^  ^'^"^  be  sufficient  against  the  plea  of  bo 

toiot  to  eoniii-  consideration  to   s^staia  even  a  written  promise,  and 

bnte  to   raise  a  r  • 

fdndtomakeone  doubling  as  we  do,  whether  the  additional  fact,  that  by 
otheri,^aiid  Uie  ^he  will  of  the  common  father,  one  brother  had  received 
M?exccuUon*of  ^^^^  ^^  ^^^  estate  than  the  other,  would  furnish  a  valua- 
notes therefor,  is  ble  consideration  by  which  the  note  might  be  upheld,  we 

agoodconsidcra-  -..  ....  .  i  , 

tioB  to  tnstain  are  of  opmiou,  that  m  this,  case  the  note  does  not  meiely 
a  party  uT^^uch  rost  Upon  the  consideration  of  love  and  affection  betweea 
Mrecmeot     lor  brother  and  brother,  nor  upon  the  existence  of  an  obliga- 

nis  proportion  of  "^  ^ 

the  anm  agreed  tion  on  the  part  of  one  brother  to  renounce  the  partiality, 
^^*^ '  or  remedy  the  supposed  injustice  of  the  father,  by  equali- 

sing the  unequal  distribution  which  he  has  himself  made 
of  his  own  estate.  If,  as  fares  these  inducements  are 
concerned,  the  note  now  in  question  should  be  deemed 
purely  gratuitous,  and  without  such  consideration,  either 
good  or  valuable,  as  would  make  it  enforcible  in  law» 


Digitized  by  VjOOQ  IC 


FALL  TERM  1846.  216 

Ibere  ts  still  an  additional  inducement,  which,  as  we  Obatis 
think,  suffices  to  give  value  to  the  consideration,  and  to  GsArsf* 
sustain  the  note. 

The  brothers  and  sisters  of  the  plaintiff,  though  under 
no  legal  obligation  to  yield  to  his  appeal,  did,  from  fra- 
ternal affection,  combined  either  with  a  sense  of  justice 
or  a  feeling  of  compassion,  agree  to  contribute  equally 
to  the  satisfaction  of  bis  claim  upon  their  affection,  jus- 
tice or  charity.    There  was  no  mistake  or  deception  as  to 
the  nature  of  his  claim  or  of  their  obligation.     But  vol- 
untarily and  understandingly  they  yielded  to  his  request, 
and  agreed  among  themselves  to  make  equal  contribution, 
or  pay  a  designated  sum,  for  the  purpose  of  remedying 
wholly  or  in  part  the  alledged  inequality,  or  as  might  be 
conceded  for  the  sake  of  the  argument,  for  the  purpose  of 
enabling  their  brother  to  support  his  family  or  to  go  into 
business.    Suppose  such  an  agreement,  expressive  of  any 
of  these  objects,  had  been  reduced  to  writing  executed 
by  the  parties  intending  to  contribute,  as  an  agreement 
between  themselves.    Would  not  the  promise  of  each  be 
a  sufficient  legal  and  valuable  consideration  for  the  prom- 
ise of  each  of  the  others.?    And  if  three  had  performed 
their  undertakings  by  making  payment,  and  the  fourth 
xefosed,  might  they  not  sue  him  for  his  breach  of  promise, 
and  recover  either  for  the  benefit  of  the  party  to  whom 
the  contribution  was  to  be  made,  the  f4ill  sum  agreed  to 
be  paid  by  each,  or  for  their  own  use,  such  a  sum,  as 
^ben  divided  between  them  would  equalize,  though  it 
would  reduce  the  contribution  1    We  suppose,  that  al- 
4hongb  the  parties  may  have  been  under  no  obligation  to 
^nter  into  such  an  agreement,  yet  when  actually  entered 
into,  it  would  of  itself  furnish  a  sufficient  consideration 
'to  make  it  binding  on  each  of  them,  and  that  a  failure  of 
«ny  one  to  perform  his  undertaking,  and  especially  after 
<^tbers,  under  the  inducement  furnistied  by  his  promise, 
bad   performed  theirs,    would  be  a  breach,  not  only  of 
•moral,  but  of  legal  duty  to  them«    And  this  being  so,  we 
Xhink  it  clearly  follows  that  the  notes  executed  by  each  of 
the  parties  to  the  person  intended  to  receive  the  contribu- 
tion, being  based  upon  this  agreement,  and  in  execution 
of  it,  have  in  the  agreement  itrelf,  a  valuable  considera- 
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Ghatbs        x{QXi  legal  and  sufficient  to  support  them.    If  no  notes  bad 
Gbavbs.        been  executed  directly  to  the  interested  benificiary,  and  the 
case  stood  on  the  agreement  between  the  intended  contri- 
butors, the  benificiary  being  a  stranger  to  the  consideretioQ 
and  no  party  to  the  contract,  could  not,  perhaps,  enforce  it 
in  his  own  name.     But  the  notes  being  made  payable  to 
him,  there  is  no  question,  but  as  to  the  existence  of  a  stuffi- 
cient  consideration.    And  it  is  immaterial  whether  the 
consideration  proceeded  from  him  or  from  another  for  his 
benefit. 
In  the  present  case,  it  is  true  there  was  no  writteii 
The  instruction  agreement  by  which  the  brothers  and  sister  of  the  plain- 
ffiTtn  upon  the  tiff  Stipulated  with  each  Other  to  make  equal  contribution, 
ed^in "rbiirof  ^ut  ihere  was  a  verbal  agreement  of  the  same  import, 
•xceptioM.         carrying  with  it  a  similar  obligation  and  a  similar  consid- 
eration.    By  the  promise  or  agreement  of  the  other  three, 
William  was  induced  to  give  a  slave  of  the  value  of  S318, 
in  execution  of  his  part  of  the  agreement;  and  even  if 
the  mutual  promises  were  not  a  sulBcient  consideration  for 
each  other,  and  if  the  agreement,  while  unexecuted  by 
any,  could  not  have  been  enforced  by  any,  yet  when  one 
of  the  parties,  in  faith  of  the  agreement  of  all,  parts  with 
his  property  in  pursuance  of  it,  and  for  the  common  ob- 
ject, an  obligation,  not  merely  moral,  but  at  least  equita- 
ble, if  not  legal,  is  imposed  upon  the  others  to  perform 
their  promise.     And  this  obligation  constitutes  a  valua- 
ble consideration  for  the  notes  executed  by  each,   for  se- 
curing a  contribution  of  equal  value  with  that  made  by 
William  Graves,  and  especially  when  they  admit  that  the 
contribution  made  by  the  first  is  not  greater  than  is  re- 
quired by  the  agreement  and  its  objects,  and  that  it  fur- 
nishes the  proper  measure  for  their  own.    It  is  too  laie» 
after  one  or  more  have,  in  fulfilment  of  the  common 
agreement,  made  contribution  to  the  common  object,   for 
the  remaining  one  or  more  who  may  be  delinquent,  to  say 
they  had  no  interest  in  the  common  object,  and  no  ex- 
pectation of  benefit  from  it.     In  this  view  of  the  law  and 
evidence  of  the  case,  the  plea  of  no  consideration  vras 
not  supported.    And  although  it  may  not  be  technically 
true  that  the  defendant  executed  the  note  because  he  tvas 
indebted  to  the  plaintiff,  yet  it  is  substantially  so  siDce 
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ht  was  bound  by  his  agreement  with  the  other  contribu- 
tors, to  pay  to  him  the  sum  for  which  the  nole  was  execu- 
4ed.  Without  detailing  the  instructions  given  and  le- 
fused,  it  is  sufficient  to  say  that  the  case  was  not  placed 
before  the  jury  upon  principles  accoidant  with  this  opin- 
ion, and  the  verdict  was  contrary  to  the  law,  as  arising  on 
ihe  facts  cleady  and  rationally  deducible  from  the  «vi- 
•dence. 

Wherefore,  thejudgnaent  is  rei^ersed  and  the  cause  re- 
manded for  a  new  trial,  in  conformity  with  the  principles 
of  this  opinion,  and  in  which,  shouM  the  evidence 
be  substantially  similar  to  that  herein  stated,  the  jury 
should  be  instructed  that  if  they  believe,  from  the  evi- 
dence, that  it  was  mutually  agreed  between  the  brothers 
^nd  sisters  of  the  plaintiff,  or  any  number  of  them,  the 
defendant  being  one,  that  they  would  contribute  equally 
lo  the  satisfaction  of  the  plaintiff's  claim  or  his  wants; 
that  one  of  them,  in  consequence  of  that  agreement,  ad- 
vanced to  the  plaintiff  a  slave,  and  the  others,  and  among 
ihem  the  defendant,  on  the  same  account,  executed  their 
notes  respectively,  to  the  plaintiif,  for  a  sum  ^equal  to  the 
^estimated  value  of  the  slave,  and  that  the  note  now  in 
question  is  the  one  thus -executed  by  ihe  defendant,  these 
was  upon  these  facts,  a  sufficient  valuable  consideration 
for  the  note,  and  they  must  find  for  the  plaintiff  the  issue 
ibrmed  on  the  first  plea. 

Shuck  for  plaintiff;  McHtnry  for  defendant. 


.Ahobuhmt 


Anderson  vs  Mannon,  ^c. 

Error  to  the  Mason  Cirouit. 
Principal  and  surelics.     Contracts. 
Svi>m%  Bbbo&  dellTered  the  opinion  of  the  Couit 

This  optnioa  was  euspended  by  petition  for  Te>hesxinf ,  until  Uie  28t]h 
October,  1846;  when  the  petition  was  oveiiuled. 

IiT  December,  1840,  Mannon  became  surety  for  Run* 

yan  in  a  note  to  Anderson  for  fifteen  hundred  dollars^ 

payable  twelve  months  after  date. 

Vol.  VII.  28 


CjfUVWRt, 

Case  56. 

Jun§  S. 


The  object  of  Ihe 
biUenddeereeqf 
tbeekcnitoonit. 
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AffDiBsov  Upon  this  note,  Anderson  having  obtained  a  judgment 

M41IH0V,  &c.  against  Mannon,  the  latter  exhibited  his  bill  in  chancery, 
seeking  relief  against  the  judgment,  upon  the  ground  that 
after  the  debt  became  due,  Anderson  had  given  indul- 
gence to  Runyan.  the  principal  debtor,  upon  his  underta- 
king to  pay  10  per  cent,  interest. 

It  is  alledged  in  the  bill  and  substantially  admitted  in 
the  answer  of  Anderson,  that  shortly  after  the  maturity  of 
the  note,  he  agreed  to  indulge  Runyan  upon  it  for  seven 
months,  in  consideration  that  Runyan  would  pay  interest 
at  the  rate  of  10  per  cent.  The  interest  for  the  stipulated 
forbearance  was  thus  arranged,  Runyan  credited  Ander- 
son upon  his  books  with  $19  80,  the  amount  of  a  store 
account  due  him  by  Anderson,  and  executed  his  note  for 
*  $67  70,  for  the  residue,  the  two  sums  being  the  interest 

at  10  per  cent,  upon  SI, 500,  for  the  period  of  indulgence. 
This  agreement  was  without  the  consent  or  knowledge  of 
the  surety. 

The  Court  below  granted  the  relief  sought,  by  perpetu- 
ally enjoining  the  judgment  at  law,  and  Anderson  has 
brought  the  case  to  this  Court. 

Whether  the  agreement  for  indulgence  exonerated  the 
surety,  is  the  only  question  for  determination. 

It  may  be  assumed  as  the  settled  doctrine,  that  an 
foAeiay between  Agreement  for  delay  between  the  principal  debtor  and 
the  crediior  and  creditor,  will  not  exonerate  the  surety  unless  it  be  a  bind- 

pnncipal  debtor,    ,  /  ... 

Uioagh  ivithoat  ing  agreement,  one  that  has  a  sumcient  consideration  to 
■arety'^does  not  support  it,  and  which  is  enforcible  by  law.  It  was  so  ex- 
!Q?ety'*uniei8^**it  P^^ssly  decided  by  this  Court  in  Tudor  vs  Goodloe,  (1 
be  a  Lindiog  a-  B.  Mouroc,  322,)  and  hence  in  that  case  it  was  held  that 
auffioientconsid^  indulgence  granted  upon  a  promise  by  the  principal  to 
fOTcibfe  bv^iaw!  P^y  ^^e  Creditor  12  per  cent,  did  not  release  the  surety. 
M2^336  ciufi  ^"  Kenningham  vs  Bedford,  {Ibid.  325,)  it  was  held. 
and'q>proTed.)  as  the  usurious  interest  was  actually  advanced  at  the  date 
of  the  contract  for  indulgence,  that  the  contract  was  not 
void,  and  that  the  surety  was  thereby  released. 

In  the  first  case  cited,  the  contract  on  the  part  of  the 
debtor,  was  wholly  executory  and  prohibited  by  law.  In 
the  last  case,  the  contract  was  entirely  executed  by  the 
debtor,  and  was,  therefore,  held  not  subject  to  be  avoided 
or  rescinded  by  the  act  or  volition  of  the  creditor. 
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In  the  case  under  revision  Ihe  consideration  of  the  AnDEittoK 

agreement  for  indulgence  was  also  usury.     The  note  for  Mawmow,  ac. 

$1,500  bore  interest  from  its  maturity.     There  was  no  An  areement bjr 

credit  upon  it  and  no  provision  appeals  to  have  been  uie^'**^  prLcTpla 

made  that  it  was  not  to  carry  interest  during  the  period  l^^l\^  mmw" 

of  the  promised  delay.    It  was,  no  doubt,  understood  by  eraiion  of   the 

the  parties,  that  the  interest  upon  the  $1,500  and  the  in-  cipai  debtoribr 

terest  provided  for  in  the  note  for  $67,  were  not  both  to  SJ^Jn^^  i^*,/«l" 

be  paid;  but  still  no  provision  was  made  in  view  of  that  ^?iV"  ^?  ,"^^* 

#.  1  fi      <^A   f-rx,^     y        /.  .         '^"l  carried  in* 

State  of  case;  as  the  note  for  SI, 500,  therefore,  contmu-  tereat  (which 
ed  to  bear  interest,  the  note  for  $67,  and  the  credit  to  An-  JIS  Ui^entr7*?f 
derson  for  the  $19,  were  both  entirely  usury;  and  the  'afanci^ ot iilJh 
case  comes  clearly  within  this  principle  of  the  case  of  intereat  on  the 
Tudoi  vs  Goodloe,  except  so  far  as  the  ciedit  may  create  tor^sooda^oid 
«  distinction.  ^?,«{°  ^Uf, 

The  credit  appears  to  have  been  entered  upon  the  books  j^ithout  any  re- 
of  Runyan,  and  the  account  of  Anderson  thereby  prima  count,  waa  not 
facie,  satisfied  and  discharged.     But  the  credit  was  not  l^reeinent  uire^ 
based  upon  any  actual  payment  nor  upon  any  considera-  }y"|Jo,jJh  mJde 
lion  deemed  valid  in  law.    There  was  no  release  of  the  without  hia  aa- 
account  by  Runyan,  and  he  surrendered  to  Anderson  no 
obligation  for  its  payment.     The  credit  was  not  an  eflect- 
ual  discharge  of  the  claim,  and  would  constitute  we  ap- 
prehend, no  bar  or  valid  defence  for  Anderson,  should 
Runyan  attempt  the  collection  of  it.     Runyan  surrender- 
ed nothing,  and  gave  up  no  right  which  he  could  not  af- 
terwards, at  his  election,  efifectually  assert.     Anderson 
acquired  nothing  by  the  credit.     He  was  equally  liable  af- 
terwards as  before,  for  the  payment  of  the  account,  at 
the  election  of  Runyan.     Did  the  credit,  in  effect  then, 
amount  to  any  thing  more  than  a  promise  or  assurance 
on  the  part  of  Runyan,  not  to  claim  or  collect  the  amount? 
Iq  Tudor  vs  Goodloe,  the  debtor  agrees  to  pay  what 
the  creditor  cannot  collect.    In  Kenningham  vs  Bedford 
the  debtor  advances  money,  which  at  his  election,  he  has 
a  right  to  reclaim.    In  this  case  he  agiees  to  give  up  and 
not  collect  what  he  is  entitled  to,  and  has  a  right  to  col- 
lect.    This  is  not  exactly  analogous  to  either  of  the  cases 
cited,  and  perhaps  may  be  regarded  as  to  some  extent, 
coming  within  the  principle  of  each.    There  is  certainly 
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KtrxT        Yfui  a  slight  shade  of  difference  from  the  case  of  Tudar 
lA»m  ANji  Sti-  V8  Goodloe. 

^""'  But  supposing,  as  contended,  the  case  as  to  the  credit^ 

falls  within  the  principle  of  Kenningham  vs  Bedford, 

still  we  think  the  contract  was  not,  in  equity,  obligatory 

upon  Anderson,  and  formed  no  obstruction  to  the  legal 

or  equitable  rights  of  the  surety. 

The  contract  was  a  unit,  an  entirety.    The  note  for  the 

wT^SedJbfOT  867  constituted  a  part  of  it  as  well  as  the  credit.     The 

ia  pan,  and  be-  whole  contract  could  not.  certainly  be  enforced  by  Ander- 

ing  a  unit,  was  _  ,  .  ■  .        *<«!.•  j 

Boi  ao  far  bind^  sorr.    It  wac  Utterly  void  as  to  the  $67  note,  and  as  to 
iKVuwt"^****  the  credit,  if  not  void,  it  was  without  consideration  and 
voidable,  at  the  election  of  Runyan.     Anderson  might 
have  disregarded  it  and  sued  upon  the  SI, 500  note. 

It  follows,  that  the  Circuit  Judge  erred  as  to  the  extent 
of  relief  decreed  the  complainant.  He  alledges  that  the 
note  for  Sl,500  contained  usurious  interest,  and  the  alle- 
gation is  admitted  by  Anderson.  To  that  extent  and  no 
fljrther,  we  think  the  comptainant  was  entitled  to  relief. 
The  decree  is,  therefore,  reversed,  and  the  cause  re« 
manded  for  further  decree  consistent  with  this  opinion. 

JS^/iWy  for  plaintiff;  McClvng  and  Taylor  hv  defend* 
ants. 


DxBT.  Kelly  vs  Lank  and  Stephens. 

Case  57.  Error  to  the  Warrbn  Circuit. 

Practice.     Oyer.     Official  acts  of  Public   0fficer9» 
Pleading.    Evidence. 

Okcher  81'.       Owxvi  Jitstiob  Ewing  delivered  the  opinion  of  the  Court 

Laztk  avb  Stbpheits,  for  the  use  of  Brewster,  broogbt 
•uted.  a  suit  in  debt,  upon  a  record  of  the  State  of  Mississippi, 
the  object  of  which  was  to  recover  against  Kelly,  as  sare^ 
tyof  Ferguson  and  Sibijr,  on  a  forthcoming  bond,  which 
purports  to  have  been  executed  for  the  delivery  of  four 
slaves,  levied  on  as  the  property  of  Ferguson,  on  the  day 
of  sale,  and  which  is  avowed  to  have  been  returned  by 
Ibe  Sheriff  to  the  Court  as  forfeited  for  the  non-delivery  o€ 
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the  properly,  as  reqaired  by  the  statote  or  said   State,         Kp.u.y 
which  statute  gives  to  the  bond  the  Torce  and  effect  of  a  lark  avu  sti- 

judgment,  and  upon  which  execution  may  be  taken.  vBtyt. 

Numerqus  pleas  were  filed,  to  which  demurrers  were  The  pleading* 
sostained,  some  of  which,  namely:  the  2d,  5ih  and  7;h 
onJy,  we  deem  necessary  to  notice. 

The  second  plea  aliedges  that  there  is  no  such  judg-  . 
ment,  and  prays  the  judgment  of  the  Court. 

The  fifth  plea  in  substance  avers  that  he  signed  and 
sealed  said  bond  as  the  surety  only,  and  delivered  the 
same  to  Ferguson,  one  of  the  principals,  as  an  escrow, 
to  be  delivered  to  the  Sheriff,  upon  the  terms  and  condi- 
tions only,  that  all  the  principals  in  the  execution  should 
eiecute  the  same,  and  that  Tilman,  one  of  the  principals, 
had  never  executed  the  bond,  nor  had  the  bond  ever  been 
delivered  by  him  to  the  Sheriff  in  any  other  manner  than 
as  averred. 

The  seventh  plea  pleads  the  same  matter  as  is  relied 
on  in  the  fifth  plea,  with  the  additional  matter  interlarded 
into  the  plea,  that  the  bond  was  in  blank  when  delivered 
to  Ferguson,  and  was  afterwards  filled  up  and  delivered 
to  the  Sheriff  without  the  signature  of  Tilman. 

Issues  were  taken  upon  three  other  pleas: 

1st.  That  the  said  bond  had  not  the  force  and  effect  of 
a  judgment. 

2d.  That  the  condition  of  said  bond  had  not  been  for- 
feited. 

And  3d.  The  general  plea  of  non  est  factum. 

And  upon  the  trial,  a  verdict  was  found  for  the  plain- 
tiff, and  judgment  rendered  thereon,  from  which  the  de- 
fendant has  appealed  to  this  Court. 

A  preliminary  question  was  raised  in  the  progress  of  one  of  the  trui*- 
the  case,  namely:  that  the  suit  was  prosecuted  without  au-  ^^^^   ^   v>oi>» 

^L     .,     i-  .»         1    .    ..«•  ...  •  /.  T^  a%h\A  ha?e  been 

tnority  from  the  plamtiffs,  oi  right  on  the  part  of  Brew-  asii/?ned  to  par 

ster,  for  whose  use  it  was  prosecuted.     The  Court,  upon  g[?e  anthorhy^to 

affidavits,  discharged  the  rule,  and  permitted  the  suit  to  SSMifsfied^^ancr 

progress,  and  we  are  satisfied  he  did  right.     The  affidavit  prefered    eredi- 

of  Faulkner  shows  that  Lank  and  Stephens,  the  plaintiffs,  the  recovery  of 

had  transferred  all  their  assets  to  himself  and  one  Pendle-  foVLb*"^  ow 

ton,  as  trustees,  for  the  benefit  of  all  his  creditors,  preferring  ^e  wienTofSi 

however,  in  the  assignment,  the  debt  due  to  the  late  firm  other  imttee. 
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Kblli 

va 

Lank  and  Stb- 

FBBNS. 


A  plaintiff  suine 
upon  a  forfeited 
dellTeiy  bond 
given  in  a  sister 
Stale,  which  by 
the  lawB  thereof 
liaa  the  force  o fa 
judgment,  is  not 
Doiind  to  give 
oyer — the  insiru- 
ment  is  in  custo- 
dy of  the  law:  (6 
Cokt,  74,  &.  76, 
a;  2  Bibb,  330; 
2J.J.Marehaa, 
270.) 


Is  it  a  good  plea 
to  an  action  on 
any  bond  taken 
by  a  sworn  offi- 
cac  in  the  dla- 


of  Biewster  &  Co.  and  three  others ;  that  the  debts  or  two 
of  the  other  prererred  creditors  had  been  paid,  and  he  be- 
lieved the  third  had  been  paid,  and  the  debt  to  the  com- 
pany or  Brewster  had  not  been  paid,  and  that  be  as  trus- 
tee, gave  authority,  and  recognized  the  right  of  Biewster 
to  sue,  as  the  means  of  obtaining  the  debt  due  to  his 
firm.  This  aiSdavit  alone  is  suCQcient  to  authorize  the 
suit  in  the  name  of  Lank  and  Stephens.  It  was  not  ne- 
cessary to  prove  the  assent  of  the  other  trustee.  As  Faulk- 
ner had  the  unquestionable  right,  as  one  of  the  trustees 
of  Lank  and  Stephens,  to  use  their  names  in  the  prose- 
cution of  suits  to  collect  their  assets,  so  he  might  give 
authority  to  another  to  use  their  names,  or  recognize  and 
give  sanction  to  a  suit  already  instituted.  Nor  is  it  any 
objection  to  the  suit,  or  to  the  right  to  proceed  with  it 
by  the  attornies,  that  it  has  been  instituted  for  the  use  of 
Brewster  alone,  and  not  for  the  use  of  his  firm.  The  dis- 
tribution of  the  fund  when  collected,  is  a  matter  between 
him  and  his  firm,  and  cannot  affect  his  right  to  use  the 
names  of  Lank  and  Stephens  in  the  prosecution  of  the 
suit,  even  if  he  had  not  made  affidavit  that  upon  a  dis- 
solution, he  was  entitled  to  the  whole  interest  in  the  debt 
due  them,  and  for  the  satisfaction  of  which  he  had  insti- 
tuted this  suit. 

It  is  also  objected  that  profert  is  not  made,  nor  oyer 
given  of  the  original  forthcoming  bond.  If  the  bond  bad 
not  been  raised  to  the  dignity  of  a  judgment  by  the  stat- 
utes of  Mississippi,  but  was  only  made  returnable  to  the 
Court  as  a  part  of  the  proceedings  in  the  case,  the  defend- 
ant had  no  right  to  oyer  of  the  original,  nor  was  the  plain- 
tiff bound  to  make  profert  of  it.  It  was  not  in  the  pos- 
session, or  under  the  control  of  the  plaintiffs,  but  in  the 
custody  of  the  law,  and  might  be  inspected  there  by  the 
defendant  as  well  as  the  plaintiffs,  and  that  too  without 
the  aid  of  the  statute  of  this  State ;  (5  Coke,  74  6.  76  a.) 
Moore's  executor  vs  Paul,  (2  Bibb,  330;)  Anderson  vs 
Barry  ^  Co.,  (2  /.  /.  Marshall,  270.) 

In  relation  to  the  pleas  numbeis  five  and  seven,  it  is 
questionable  whether  they  could  be  sustained.  If  the  bond 
should  have  no  other  force  or  effect  given  to  it  than  an 
ordinary  bond  taken  by  a  sworn  officer  in  the  disebarge  of 
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an  official  duty,  and  returned  to  the  Court  as  such,  in         Kell< 

V3 

Ibat  point  of  view,  it  would  constitute  a  part  of  the  re-  Lank  andSti- 

(urnof  a  sworn  officer,  taken  in  the  discharge  of  an  offi-  ^°^^''* 

eial  doty,  and   in  the  execution   of  the  process  of  the  ^ c iif  ^d u ly*  *to 

Court,  and  the  defendant  having  acknowledged  his  signa-  aver  ihai  it  was 

tore  and  seal,  and  to  that  extent  became  a  party  to  the  escrow    or    in 

proceedings,  it  may  be  well  doubted  whether  he  could  be  uo^-q^ob!*'"'^' 
allowed  to  contradict,   collaterally  by  evidence  in  pais, 
the  return  of  the  officer. 

But  the  bond,  by  the  statute  of  Mississippi,  upon  its  nouood**io  "n 

return  to  the  office  as  forfeited,  is  declared  "to  have  the  Rcijonofdcbton 

r  t/y^.j  t  "..,  .*  delivery  bond 

farce  and  effect  of  a  judgment,  and  upon  which  execution  which     consti- 
may  be  taken  out,  as  upon  a  judgment,  for  the  amount  of  oVrecord  when 
theoiiginal  execution  ;"  and  the  question  arises,  can  it  be  bo'ndli^*caMo?bo 
impeached  collaterally  by  evidence  in  yflis?    We  think  3"®^'?}"®?  ^®?* 
it.cannot.     It  composes  a  part  of  a  judicial  proceeding  dence  in pai«.  (3 
in  Mississippi,  is  record  evidence  of  right  in  the  plain-  Mar8haiilm;i 
tiffs,  sanctioned  by  the  return  of  a  sworn  and  responsible  ^^>  ^^^-^ 
officer,  and  could  not,  as  we  believe,  be  collaterally  im- 
peached by  evidence  dehors  the  record.    While  it  remains 
in  force  unreversed  or  annulled  by  any  direct  mode  of 
proceeding,  it  is  record  evidence  of  right  in  the  plaintiffs, 
and  could  only  be  impeached  by  evidence  of  as  high  a 
grade  as  itself.     This  principle  has  been  frequently  re- 
cognized and  sanctioned  by  this  Court,  as  well  in  rela- 
lation  to  judgments,  decrees  and  patents  from  the  Com- 
monwealth, as  in  reference  to  returns  made  and  bonds 
taken  by  officers  in  the  discharge  of  their  official  duty,  in 
the  execution  of  the  process  of  the  Court.     In  the  case 
of  Trigg ^  ^e,  vs  Lewis'  executor,   (3  LittelU  132.)  this 
Court  decide  that  a  Sheriff's  return  that  he  bad  sold  land 
taken  in  execution,  and  received  a  sale  bond,  is  conclu- 
sive of  the  fact  of  sale,  the  execution  of  the  bond,  and 
who  were  the  purchasers  and  sureties,  unless  falsified  by 
a  judicial  sentence  in  a  proceeding  to  which  the  Sheriff 
was  a  paity.     In  the  case  of  Hornbeck  vs  Smith,  it  is  de- 
cided that  the  return  of  a  Sheriff  on  a  writ  of  habere  fa- 
cias possessionem,  is  conclusive  of  the  facts  returned. 
And  in  the  case  of  Taylor  vs  Lewis,  (2  7.  /.  Marshall, 
400,)  which  was  the  case  of  a  proceeding  in  chancery  to 
enjoin  a  judgment  that  had  been  recovered  against  an  in- 
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KiLLT        fant  Toi  land,  on  the  return  of  a  Sheriff  of  service  of  pro- 

La-vkandStb-  cess  on  him,  when  he  was  oat  of  the  county  and  no  pro- 

^°"'''        cess  was  ever  executed,  this  Court  decide  that  the  return 

of  service  was  conclusive,  and  the  infant's  remedy,  if  il 

was  false,  was  against  the  Sheriff. 

The  same  doctrine  is  established  in  numerous  other 
cases.  Indeed,  if  the  return  of  an  officer  can  be  im- 
peached  collaterally,  by  evidence  in  parol,  the  whole  re- 
cord may  be  impeached,  for  the  return  is  often  the  basis 
upon  which  the  validity  of  the  entire  record  rests. 

Even  in  the  case  of  patents,  in  the  emanation  of  which 
there  is  no  judicial  proceeding,  and  in  which  there  is  but 
one  party  and  no  adversary  interests  litigated,  it  being  re- 
garded and  established  as  record  evidence  of  title,  it  can- 
not be  collaterally  impeached  by  evidence  in  pais,  as 
was  decided  by  this  Court  in  the  case  of  Bledsoe's  devi- 
sees vs  Wells,  (4  Bibb's  Rep.  329.) 

These  being  the  doctrines  in  this  State,  we  must 
This  Court>iii  conclude  that  similar  doctrines  prevail  in  Mississippi. 
theTde  of^J'  And  if  so,  then  Kelly,  if  he  delivered  the  bond  as 
▼oiding  the  force  gn  escrow.  as  alledged  in  his  plea,  or  when  the  same 

of  bonda,mn  Iters  .      .  i       •  ij        ,  V .       /.  .       ,  t     ^ 

or  record  ia  Mis-  was  m  blank,  could  only  get  rid  of  its  force  and  enect 
recT'^ploceeding  upon  him,  ss  a  judgment  in  that  State,  in  a  direct 
luy  "uShe'eame  proceeding  141  the  Court  to  which  it  was  returned,  to 
in  Missidaippi  M  quash  or  set  it  aside,  or  otherwise  annul  it,  or  take  his 
ea  uc  y.       ^gj^g^y  against  the  Sheriff  for  a  false  return.     If  annul- 
led by  the  judgment  of  the  Court,  such  judgment  being 
of  as  high  giade  of  evidence  as  the  bond,  which  is  con- 
stituted record  evidence  of  right  in  the  plaintiff,  might  be 
relied  on  to  impeach  it  when  proceeded  on  as  a  judgment, 
and  no  inferior  grade  of  evidence  would  be  competent. 
If  the  bond  in  Mississippi  has  the  force  and  effect  of  a 
The  record  and  judgment,  and  record  evidence  of  right  in  the  plaintiff, 
iw"o^^^sutci  ^^^^^^  cannot  be  collaterally  impeached,  has  it  the  same 
have  the  same  force  and  effect  here?     We  cannot  doubt  that  it    has. 
o%e»taie where  Article  IV,  Section  1st,  of  the  constitution  of  the  United 
Tv^^^'se^.'!;  States,  (1  Stat.  Laws.)  provides  that,   ''Pull  faith    and 
fgo^-M  ^^'  ^^^^^^  ^'^®"  ^^  8^^®"^  ^"  ^^^^  State,  to  the  public   acts, 
records  and  judicial  proceedings  of  every  other  State. 
And  the  Congress  may,  by  general  laws,  prescribe    the 
manner  in  which  such  acts,  records,  and  proceedings  shall 
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<ie  proved  and  the  e^dd  thereor."    And  the  Coog rets  of        ^^ 
Ibe  United  States  has,  in  pursaance  to  the  authority  dele-  Um  and  fiie* 

gated  in  the  latter  clause  of  said  section,  by  Ihe  act  of — 

26lb  May,  1790,  after  providing  the  mode  for  authentica- 
ting the  acts,  records  and  judicial  proceedings  of  the 
States,  declared,  **andthe  shid  records  and  judicial  |>ro- 
ceedingB,  authenticated  as  aforesaid,  shall  have  such  faith 
and  credit  given  to  theoi,  in  every  Court  in  the  United 
States,  as  they  have  by  law  or  usage,  in  the  Courts  of 
the  State  from  whence  the  said  records  are  or  shall  be 
taken." 

It  follows,  that  if  the  records  and  judicial  proceed- 
ings of  the  State  of  Mississippi  cannot  be  collater- 
ally qoe'stioned  there,  neither  con  they  be  collaterally 
<]oestioned  here.  If  the  bond  and  return  of  the  officer 
there  is  a  judicial  proceeding,  constituting  a  part  of  the 
ruord,  and  cannot  be  impeached  by  evidence  in  pais 
there,  neither  can  it  be  impeached,  by  such  evidence  here« 
It  is  not  merely  the  judgment  or  decree  rendered  in  a  ju- 
dicial proceeding,  that  has  the  same  force  and  effect  given 
to  tbem,  as  in  the  State  where  ihey  are  rendered,  but  the 
records  and  judicial  proceedings  in  a  sister  State,  are  to 
have  the  saine  force  and  effect  given  to  them  that  they 
have  by  law  or  usage  in  the  State  from  whence  the  said 
records  are  or  shall  be  taken:  (3  Slory  en  the  ConsiUu- 
Hon,  180-ei-a-3. 

These  views  apply  to.  and  dispose  of,  the  2d,  5th  and  isaitex  of  tfit 
7th  pleas  quoted,  to  which  demurrers  were  sustained  by  |!fr^a\nd*pSpS»l 
the  lower  Court.  And  as  to  the  second  plea»  it  is  not  a  l7TeUci«diind^ 
plea  of  nul  tid  record,  but  a  plea  that  there  is  no  such  m\fihi  baV^  b««ii 
Judgment,  which  was  intended,  no  doubt,  to  negative  the  Satiny* "ubilJlo 
fact  averred,  that  the  bond  had  the  force  and  effect  of  a  SJ.*^^^"*  ^Jf3[ 
judgment  here,  and  it  has  been  so  treated  by  the  counsel.  wm«  duawnU 
The  pleas  Nos.  five  and  seven,  present  issues  of  fact  to  the  fronldlbraDew 
country,  impeaching  the  bond  collaterally,  which,  as  has  ^'^^ 
been  shown,  cannot  be  done.  lathepietofuwi 

But  if  we  should  be  mistaken  in  these  views,  the  plea  id  plea  to  anae- 
of  nan  est  factum  was  allowed  and  issue  taken  to  the  JJSTen^by  a  ^"* 
country  upon  it.    Upon  that  plea  the  defendant  might  }i^c*"oTfciud 


a  piib- 

r,  which 

-'orfeiud 

bave  availed  himself  of  any  defence  which  he  could  have  has  the  force  of 
relied  on  under  the  pleas  that  were  rejected,  and  did  at-  q^?  ^^     ° 
Vol.  VII.  29 
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K1U.T  tempt  to  do  so.  And  having  failed  and  a  verdict  foand 
Lamk  AMD  Stb.  against  biin,  we  should  not  feel  disposed  to  reverse  the 
'^*""-  judgment  merely  for  the  rejection  of  pleas  presenting  the 
same  matter  of  defence.  But  we  would  here  remark, 
that  we  are  scarcely  prepared  to  concede  that  the  plea  of 
non  est  factum  upon  which  issue  was  taken,  is  leks  ob* 
jectionable  than  the  pleas  which  were  adjudged  bad.  It 
may  have  been  allowed  under  the  idea  that  if  Kelly  had 
never  put  his  name  or  seal  to  the  paper  returned  a»  a 
bond,  nor  had  any  concern  with  it  or  participation  in  the 
transaction,  that  he  might  rely  upon  that  Tact  collaterally, 
to  discharge  himself  from  the  bond.  This  obviously 
would  present  a  hard  case,  but  from  the  views  taken  and 
authorities  cited,  it  is  certainly  questionable  whether  he 
could  be  allowed  to  do  so,  in  a  defence  to  this  action. 

There  are  two  points  of  view  in  which  perhaps  the  plea 
might  have  been  allowable :    1st.  Where  (he  Court  in 
Mississippi  had  no  jurisdiction  over  the  subject.    2d. 
Where  there  was  another  person  of  the  same  name  of  the 
defendant,  Kelly,  and  the  bond  was  not  executed  by  the 
defendant,  but  by  the  other  person  of  the  same  name. 
These  matters  might,  perhaps,  be  relied  on  under  the 
general  plea  of  non  est  factum.    But  if  they  might,  they 
certainly  could  be  presented  in  more  appropriate  pleas. 
The  deposition  of  Ferguson,  one  of  the  principals  in 
Tilt  priAcipai  in  the  bond,  was  offered  in  behalf  of  Kelly  and  rejected  by 
fs  nora'^o^P^'  ^^^  Court,  which  is  assigned  for  error.    It  was  properly 
i!uiui?%?*pi^  rejected  on  the  score  of  interest,  as  in  principle  was  de- 
fyt*^^B^^^Z  ^'^^^  ^°  ^^^  ^^*®  ^^  -Hiun/er  vs  Gatewood,  (5  Monroe^ 
lie  u^iBc^pZ  268;  Riddle  VB  Moss,  (7  Cranch,  206.)     The  mere  fact 
of*  hii  h^aMUty  that  Kelly,  in  making  defence  to,  and  resisting  the  pay- 
ty*fo?S?  jadf-  ^^^^  ^f  ^^®  ^^^^*  has.  pleaded  non  est  factum  and  sworn 
mest  for  soste.  to  it,  cannot  prevent  him  from  going  upon  his  principal 
7  cranch,'2S6).'  for  the  debt  and  all  costs  incurred  in  the  defence  of  the 
action.     He  was  brought  into  bis  condition  by  bis  princi- 
pal, and  has  a  right  to  make  any  and  every  defence  which 
his  counsel,  in  the  management  of  his  cause,  might  deem 
necessary;  and  if  he  is  defeated  and  pays  the  debt  and 
costs,  he  has  a  right  to  recover  both  from  his  principal. 
And  if  he  has,  the  interest  of  Ferguson  is  greater  on  the 
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•ide  of  Kelly,  by  the  amount  of  the  costs,  then  it  is  on       Tboica» 
Che  side  of  the  plaintiffs.  Davi^. 

The  deposition  of  the  Sheriff  who  took  the  bond»  was  a  Shtriffwha 
objected  to  by  the  defendant,  and  the  objection  overruled  bon?,  ii  a  eom^ 
by  the  Court,  and  the  deposition  read  in  behalf  of  the  ^i^^^  ^^^ 
plaintiffs,  and  we  think  properly.  The  Sheriff  acted  as  ^^jl^^^^^^'"^^ 
guasi  agent  in  the  transaction,  and  as  such,  was  compe- 
tent as  a  witness  to  sustain  his  re  cum. 

Upon  the  whole,  we  think  there  was  no  error  in  the  pro- 
ceedings and  the  judgment  is.  therefore,  aflSrmed  with 
costs. 

Underwood  for  plaintiff;  Ldcher  j^  TUford  for  defend- 
ants. 


Thomas  VS  Davis.  Assumpsit. 

Appeal  from  thb  Fayette  Circuit.  Case  58. 

Practice  in  suits  at  law.    Notice.    Depositions.    Evi- 
dence. 

Jvoes  Bbsck  delivered  the  opinion  of  the  Court.  Oetobgr  SO. 

Davis  recovered  a  judgment  in  an  action  of  assumpsit.     Deene  of  th« 
the  law  and  facts*  upon  a  plea  of  non-assumpsit  having  ^*'<^"'^  ^>*'<* 
been  submitted  to  the  Judge,  against  Thomas,  for  two 
hundred  and  fifty  dollars,  and  Thomas  has  appealed  to 
this  Ciourt. 

Before  we  examine  the  qaestions  involved  in  the  merits 
of  the  controversy,  we  will  dispose  of  some  objections 
to  the  action  of  the  Court  in  regard  to  the  admission  and 
lejection  of  testimony  during  the  progress  of  the  trial. 

Exceptions  were  taken  by  the  defendant  to  the  deposi* 
tion  of  Pryor. 

1st.  That  the  order  for  taking  it  was  unauthorized;  it  Objectienato  the 
not  appearing  that  any  affidavit  had   been  filed  by  the  Cirottit"&un.  ^ 
plaintiff,  as  required  by  the  statute. 
2d.  That  the  notice  was  insufficient. 


In  answer  to  the  first  objection,  it  need  only  be  remark-  '^^^^^>    . 
od»  that  an  order  for  taking  the  deposition  was  granted  on  affidavit  ahoaid 
motion  of  the  plaintiff,  and  the  presumption  is  authoiized  uioihlatht^vk 
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f^«"«       fhat  it  wos  grafvted  upon  the  proper  affidavit  as  to  the  txa- 

Dativ.  teriality  of  the  witness.  It  was  not  necessary  that  the 
tof rtnt  sn  order  affidavit  should  be  in  writing.  The  statute  requires  an 
tfemf*^*  ^7c^{,  affidavit  to  be  filed  with  the  Clerk  to  authorize  him  to 
iwbeTdthj  appib.  {jsu^  a  commission  in  vacation,  when  no  order  of  Court 
toiheelfirk  fora  has  been  obtained.  Such,  we  presume,  was  the  case  id 
•  depotiiion.  (7  Toylcf  V8  Bank  of  lUinois,  (7  Monroe,  576,)  to  wbitb 
Momi^,  676.>     ^^^  j^^^g  j^gp  referred. 

As  to  the  second  objection,  we  think  it  is  equally  un- 
tenable. 
The  notice  was  to  take  the  deposition  "at  the  office  of 
AnotieegiTenat  Lewis  Sanders,  in  the  city  of  Natchez,  on  the  15th  day 
in     raa^onabie  January,  1845,  and  if  not  on  that  day,  on  the  16th,  and 
deposiUoD*    hi  '^f  not  on  that  day  on  the  17th,  and  if  not  on  that  day  on 
^ihei6ihfi6th;  ^^^  *S^*^  ^^  ^^®  ^^'^^  month."    The  deposition  was  taken 
nihori8iii,iMid  on  the  day  last  named.     In  view  of  the  distance  between 
mmed  day,  was  the  place  where  the  suit  was  pending  and  where  the  de- 
t8!;.7.Afoiv66?>  pos^ition  was  to  be  taken,  the  notice  running  through  four 
days,  was  not  unreasonable:  (2  J.  J,  Marshall,  55.) 
There  is  no  evidence,  and  we  cannot  presume  that  the 
notree  was  thus  given  for  the  purpose  of  annoyance  or  of 
seeking  any  undue  advantage,  but  to  guard  against  the 
failure  of  the  witness,  from  some  casualty,  to  attend  on 
the  first  day^  named. 
The  Court,  we  think,  was  also  right  In  refusing  the  de» 

^oS^ed^he*lS  '^'^^'^"^  P^'^ni'ssi^^n  ^0  '"•fid  **^«  deposition  of  Jones.  U 
jactiooofadepo.  had  been  filed  by  the  plaintiff  and  the  defendant  bad  ex- 
hu^adrarsary^  cepted  to  it,  and  his  exceptions  had  been  sustained.  He 
55?nitted"°aft«*r*  Subsequently  withdrew  his  exceptions  and  avowed  an  in- 
warda  to  read  tention  to  read  it  upon  the  trial.  The  plaintiff  elated 
aentoifha  oibar  that  he  should  object  to  its  being  read  by  the  defendant ; 
^*'^^'  that  it  had  been  filed  by  mistake,  and  asked  leave  to 

withdraw  it,  which  the  Court  refused.    All  this  transpited 
before  the  jury  wfere  sworn. 

Under  these  circumstances,  the  Court  properly  refosed 
the  defendant  permission  to  read  the  deposition  upon  the 
trial.  And  we  may  here  also  remark,  that  the  alledged 
surprise  on  the  part  of  the  defendant's  counsel  at  this  re- 
fusal, constituted  no  sufficient  ground  for  setting  aside 
the  order  of  hearing,  or  for  granting  a  new  trial.  As  an 
additional  reason  why  the  refusal  was  no  ground  for  a  na^ir 
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trial,  it  appears  that  the  plaintifT's  counsel  offered  to  con-        Toomas 
•ent  to  its  being  read,  if  he  was  permitted  to  amend  his         DAfu. 
declaration.    The  deposition  of  Jones  purported  to  have 
been  taken  in  Mississippi,  but  without  any  oider  of  Court 
or  notice. 

The  testimony  as  detailed  in  the  bill  of  exceptions,  is  The  proof  in  tfa« 
substantially  as  follows:  Pryor,  in  his  deposition,  states 
that  in  the  month  of  November,  1843,  he  was  upon  the 
Pharsalia  Race  Cooise,  in  the  State  of  Mississippi,  and 
beard  the  plaintiff  tell  the  defendant  that  if  he  would  take 
m  negro  boy  the  defendant  had  to  New  Orleans  at  the  ap- 
proaching races,  and  bet  him  on  Lucy  Dashwood  the  day 
she  ran,  the  plaintiff  would  go  his  halves,  and  pay  the  de- 
fendant two  hundred  and  fifty  dollars  if  he  lost  said  ne- 
gro on  said  race  ;  that  afterwards,  in  December,  1843, 
at  the  Meterie  Race  Course  near  New  Orleans,  on  the  day 
of  the  race  when  Lucy  Dashwood  ran,  the  defendant  call- 
ed on  deponent  a  few  moments  before  the  race,  and  told 
him  that  he  had  bet  the  negro  boy  on  the  race ;  that  de- 
ponent at  same  time  asked  the  defendant  if  he  consider- 
ed Davis  in,  and  he  replied  he  did ;  that  Lucy  Dashwood 
tan  and  won  the  race. 

The  plaintiff  also  introduced  George  W.  Stone  as  a 
witness,  who  testified  that  the  defendant  told  him  that  be 
was  willing  to  settle  with  the  plaintiff  and  give  him  his  note 
for  9260 ;  that  he  stated  at  the  same  time,  he  did  not  con^ 
aider  he  owed  the  plaintiff  any  thing,  but  would  give  his 
note  for  S2d0.  Defendant  also  stated  that  he  did  bet  a 
negro  boy  on  a  horse  race,  in  which  Lucy  Dashwood  ran 
in  New  Orleans,  and  won  S500  on  the  race,  and  lost  it 
again.  The  defendant,  afterwards  in  another  conversa- 
tion, told  witness  that  he  did  not  bet  said  negro  boy  on 
aaid  race.  The  witness  was  afterwards  called  by  defend- 
ant, and  proved  that  the  plaintiff  resided  in  Mississippi, 
and  the  defendant  in  Kentucky. 

The  plaintiff  then  read  from  a  printed  book,  purport- 
ing, from  its  title  page,  to  contain  the  civil  code  of  the 
State  of  Louisiana,  and  to  have  been  published  by  au- 
thority, the  following  article : 

"Art.  2952.  The  law  grants  no  action  for  the  pay* 
ment  of  what  has  been  won  at  gaming  or  by  a  bet,  ex- 

Digitized  by  VjOOQ  IC 


aSO  BEN.  MONROE'S  REPORTS, 

Vboumm       eepi  for  games  tending  to  promote  skill  in  the  uffe  of 
Davis.        arms,  such  as  the  exercise  of  the  gun.  foot,  horse  and 
chariot  racing.    And  as  to  such  games,  the  Judge  may 
reject  the  demand  when   the  sum  appears  to  him  ex- 
cessive.'* 
To  this  evidence  in  regard  to  the  law  of  Louisiana,  the 
Printtd  boois  defendant  objected,   but  the  objection  was  overruled, 
pnb^she^by'aut  Under  the  construction  given  by  this  Court,  in  Taylor  ^is 
conum tiwfawS  ^^^^  ^f  lUinois,  supra,  and  in  Breckinridge  vs  Moore^ 
of  tistei  states    jj^c.,  (3  B.  MoTiroe,  636.)  to  our  statute  of  1809,  (1 

ftTO     conpetent 

oTidenoetoproTe  Sioi.  Laws,  187,)  the  book  from  which  the  article  was 
Monroe^liie  S  ^^^^'  ^^^  Competent  testimony  of  the  laws  of  Louisiana, 
AAf(mrw,36S.)  j„^  ^jj^  objection,  therefore,  was  properly  overruled. 

This  was  all  the  evidence  adduced  by  either  party  upon 
the  trial,  and  in  view  of  it  we  think  the  assumption  is 
authoiized,  that  the  defendant  did  bet  his  negro  boy  upon 
Locy  Dashwood  at  the  race  run  by  her  at  New  Oileans 
in  December,  1843,  and  thereby  won  S&OO.  And  of 
the  sum  thus  won,  that  the  plaintiff  was  entitled  to  a 
moiety. 

From  the  defendant's  statement  to  the  witness,  that  be 
considered  the  plaintiff  in  the  bet  with  him,  we  think  it 
fairly  to  be  inferred  that  he  had  reference  to  the  arrange- 
ment between  them  shortly  before  in  Mississippi.  It  is 
true  the  witness  does  not  prove  from  what  he  states  pass- 
ed between  the  parties  in  Mississippi,  that  the  contract 
was  then  closed.  But  from  the  fact  that  the  defendant 
was  at  the  race  and  making  the  bet  as  proposed ;  from 
his  reply  to  the  witness  when  asked  whether  he  consider- 
ed the  plaintiff  in  the  bet;  and  from  his  subsequent 
statements,  it  seems  to  us  the  inference  is  fully  autbori* 
zed,  that  the  bet  was  made  in  accordance  with  a  settled 
previous  agreement  between  the  psrties.  Whether  the 
agreement  was  finally  concluded  at  the  time  the  witness 
states  the  terms  were  proposed  by  the  plaintiff  or  after- 
wards, is  not  important.  It  is  sufficient  that  it  may  be 
inferred  from  the  testimony  and  the  circumstances,  that 
the  bet  was  made  by  the  defendant,  and  that  he  consider 
ed  the  plaintiff  in  with  him,  pursuant  to  an  agreement 
between  them. 
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If  the  contract  was  actually  closed  in  the  Slate  of  Mis*  Tbomas 
aissippi.  we  have  no  evidence  that  it  was  forbidden  by  the  Davis. 
laws  of  that  State.     Such  a  contract,  if  it  had  even  been  ~ 

a  bet  between  the  parties,  was  not  prohibited  by  the  com- 
mon law,  which  may  be  presumed,  in  the  absence  of  proof 
of  any  statutory  provision,  to  be  the  law  of  that  State  in 
regard  to  it. 

Bat  if  the  contract  was  made  in  Mississippi,  but  to  be  a  cont»et  TaUi 
performed  in  Louisiana,  it  would  be  governed  as  to  its  va-  ^j^nisraiia^wkeM 
iidity,  obligation  and  interpretation  by  the  laws  of  Loui-  fo^'ed  Md^TJr 
aiana,  the  place  of  performance.  (Story* $  Con,  Laws,  233,)  ^S/'Jf^T^S 

The  contract  as  to  the  bet  upon  the  race,  was  perform-  inKtauiclcr- 
ed  in  Louisiana.  The  act,  as  we  have  seen,  was  not  for- 
bidden, but  expressly  authorized  by  the  laws  of  that  State. 
It  results,  therefore,  that  the  defendant  by  an  operation 
tolerated  by  the  laws  of  Louisiana,  won  for  himself  and 
the  plaintiff,  five  hundred  dollars.  The  question  then 
arises,  and  it  is  the  only  remaining  question  for  consid- 
eration, whether  the  judicial  tribunals  in  Kentucky  should 
lend  their  aid  to  the  plaintiff  for  the  recovery  of  his  moie- 
ty of  this  fund  from  the  defendant.? 

It  is  strenuously  contended,  that  as  betting  on  horse 
racing  is  prohibited  by  our  laws,  that  our  Courts  of  Jus- 
tice should,  on  that  ground,  refuse  the  relief  sought 
That  they  are  not  bound  by  the  law  or  comity  of  nations, 
to  enforce  a  contract  which  is  against  the  policy  of  our 
own  laws. 

This  as  a  general   proposition,  is   undoubtedly  true; 
but  the  principle,  w^  think,  is  not  applicable  to  this  case.  Two  ittdividaais 
The  plaintiff  is  not  here  seeking  to  recover  $250.  which  ^mJ  n^^V 
he  has  won  from   the  defendant.    He  has  won  nothing  ^l^'^'jg 


pi  ana 
win   adUO,    one 

from  him — made  no  bet  with  him.    He  merely  seeks  to  Toceivod  Uio  mo- 
recover  $2&0  which  the  defendant  has  in  fact  received  to  par,  held  Uut 
for  bis  use  and  benefit.    The  transaction  by  which  this  ^^re^e  ^iSr 
xnoney  was  acquired  and  came  into  the  hands  of  the  de-  JJiJ^gn^Rj^l 
iiendant,  was  in  violation  of  no  law  of  Mississippi  nor  of  tuekr.Uwainot 
Louisiana.    In  view  of  the  laws  of  those  States,  it  was  rocef/ed  for  the 
legally  acquired  and  received  by  the  defendant  for  the  use  P^*^*^'"™**- 
of  the  plaintiff.    His  right  to  it  was  absolute  and  per- 
fect, and  to  afford  him  the  aid  of  the  laws  and  tribunals 
of  Kentucky  for  its  recovery,  we  cannot  regard,  as  con- 
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MoBrtBT'B  H'Ri  tended,  as  in  violation  of  any  principle  of  poblic  policy* 

MOBPHIT. 


or  as  a  judicial  sanction  of  any  act  denounced  as  an  of* 
fence  by  the  laws  of  Kentucky. 

Upon  the  whole,  we  perceive  no  sufficient  reason  for 
disturbing  the  judgment  of  the  Court  below,  and  it  is* 
therefore,  affirmed. 

Robertson  for  appellant ;  PindcU  for  appellee. 


MOTIOW. 

Case  59. 

Cu«  italed. 


A  BOiio resident 
ttekiag  a  rooiiot 
in  tb«  Coantf 
Gdvrl,  whei« 
eosu  may  be  ad* 

Cdf ed  against 
m  or  her, 
•hould  beie^uir- 
ad  to  give  bon4 
nod  aura  If  for 
eoala. 


The  County  Cts. 
have  no  jarisdic- 
tion  to  assign 
dower,  ezeept  m 
cases  where  the 


Murphey's  Heirs  and  Devisees  vs  Mur- 
phey. 

Appeal  fbom  the  Cumberlaitd  Couittt  Court. 
Dower.    Security  for  costs. 
Crisp  Justicb  Ewme  dellTered    the  opinion  of  the  Ceiut 

Polly  McTRPHET,  a  resident  of  Virginia,  claiming  to  be 
the  widow  of  Peyton  M urphey,  deceased,  by  her  agent, 
moved  the  Cumberland  County  Court  to  appoint  cofn- 
missioners  to  assign  her  dower  in  the  real  and  personal 
estate  of  the  said  decedent.  The  heirs  and  devisees  of 
the  decedent  appeared  and  objected  to  the  proceedings  on 
seveial  grounds,  two  of  which  only  we  will  notice: 

Ist.  That  security  for  costs  had  not  been  giveii,  ftod 
their  motion  requiring  security  was  overruled. 

2d.  That  under  the  circumstances  proven,  the  Coort 
had  no  jurisdiction  of  the  case. 

tst.  The  statute  was  intended  to  secure  to  defendants 
the  costs  which  they  might  be  compelled  to  incur  in  anf 
suitor  judicial  proceeding  against  them,  as  well  as  to  the 
officers  of  the  Court  the  fees  for  their  services,  and  should 
be  liberally  construed,  so  as  to  apply  to  any  motion  or 
suit  in  any  form,  as  a  judicial  proceeding,  in  which  costs 
may  be  incurred  or  services  rendered.  We  think,  there- 
fore, that  the  plaintiff  in  this  case  should  have  been  re- 
quired to  give  security  for  costs. 

2d.  We  also  think,  from  the  defence  made  and  facts 
proven,  that  the  County  Court  had  no  jurisdiction  of  the 
ease.  The  grounds  set  up  in  defence,  and  the  proof  ad- 
duced to  establish  them,  tend  to  show,  that  some  twenty 
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Gve  yeara  ago,  Ihe  plaiotid*  was  repated  to  be  the  wire  of 
the  decedent,  and  about  that  time  left  his  bed  and  board, 
«Dd  facts  are  proven  tending  to  show  that  she  was  indulg- 
ing in  too  great  intima<;y  with  other  men,  and  in  a  ^hort 
time  went  to  Virginia,  where  she  remained  and  still  re- 
finains.  That  a  will  was  made  by  the  decedent,  which 
was  duly -established  afid  recorded,  and  his  ^estate  divided 
by  a  proceeding  in  chancery,  before  this  motion  was 
made. 

We  cannot  beliete  that  it  was  the  intention  of  the 
Legislature  by  the  act  of  1803,  (1  StaL  Laws.  596,) 
to  confer -on  the  County  Court  jurisdiction  to  try  such 
grave  matters  as  those  involved  in  this  case,  and  to  settle 
rights  soimportant,  and  especially  as  jurisdiction  is  grved 
to  the  Circuit  Courts  over  the  same  subjects.  This  Court 
say,  in  the  case  of  Rini(^  vs  Cunningham,  (4  Btfri,  462,) 
in  grving  construction  to  the  said  act,  "Although  its  lan- 
guage is  general,  yet  we  apprehend,  from  the  very  tiatuna 
of  the  provision,  the  power  of  the  County  Court  was  in- 
tended by  the  Legislature,  to  be  confined  to  the  assign- 
ment of  dower  in  those  cases  in  which  the  husband  has 
•died  sefiied,  and  the  right  of  dower  is  admitted ot  not ^eon- 
irova-ledT*  The  reasons  given  by  Ae  Court  in  support 
of  the  construction  given  to  the  act,  are  entirely  satisfac- 
tory, and  are  as  applicable  to  this  ease  as  to  the  case  then 
'before  the  Court. 

The  order  of  the  County  Court  appointing  commission- 
•ers  to  assign  dower  is,  therefore,  reversed,  and  cause  re- 
manded, that  the  order  may  be  set  aside  and  the  motion 
<lismissed. 

Harlan  ^  Craddock  for  appeliaots. 


hnrtin 
ts 

husband  4ied 
seized,  and  Uio 
Tfchtofdow^ria 
aamitted  or  net 
contetted.  {iSibb 
462,  eited  «iid 
•{^rofed.) 


Irvine  vs  Rousseau.  timmmz. 

Appeal  frojc  thk  Jefvbkson  Cibcwt.  Cdit  60. 
Fraudulent  gift  of  slaves  by  far  oh 

*GvTsf  JvsTxcv  EwivG  deHveiedthe  opinion  of  tte  Court.  thwnAtT  2. 

R0US6BAU.  as  the  husband  of  Sarah  Ann,  formerly  Cast  n\AUA  and 

Sarah  Ann  Owen,  instituted  this  action  of  detinue  agaidst  ^ciiSiti?c<rart  ^ 
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Ibtim        Irvine,  for  a  negro  boy  slave,  by  the  name  of  Charles^ 
RoDiiii.p«      to  which  non  detinet  was  pleaded,  and  a  verdict  found 
under  the  instructions  of  the   Court,   for  the  plaintiffs 
And  frona  the  judgment  rendered  thereon  Irvine  has  ap- 
pealed  to  this  Court. 
Upon  the  trial  of  the  issue,  it  appeared  that  Charles* 
Pacta  uppearinff  when  an  infant,  was  a  sickly  child,  that  he  belonged  to 
•nthe  truj.        jjf^i^Qj^  ^  Owen,  the  father  of  Sarah  Ann ;  that  he,  by 
parol,  gave  Charles  to  his  daughter,  Sarah  Ann,  then  an 
infant  of  eight  or  ten  years  of  age,  if  she  would  nurse 
and  take  care  of  him ;  that  she  did  nurse  and  take  care 
of  him  and  he  recovered ;  that  afterwards,  he  was  called 
in  the  family,  Sarah  Ann's,  as  proven  by  members  of  the 
family,  but  others,  who  were  intimate  in  the  family,  had 
never  heard  him  so  called ;  that  he  remained  in  the  pos* 
session  of  and  under  the  control  of  N.  R.  Owen,  as  the 
ostensible  owner,  during  his  life,  and  in  the  possession  of 
his  widow  after  his  death,  as  his  administratrix,   until 
after  the  execution  under  which  Irvine  purchased  him  had 
issued,  and  that  she  listed  him  in  her  inventory,  as  a  part 
of  the  estate  of  her  deceased  husband.    Sarah  Ann  re- 
mained with  her  father,  and  mother  after  his  death,  until 
the  intermarried  with  the  plaintiff,  just  before  this  action 
was  brought.    Irvine  purchased  Charles  under  execution 
against  the  estate  of  Owen,  for  a  debt  originating  before 
the  pretended  gift  of  Charles. 
As  the  father  was  entitled  to  the  services  of  his  infant 
b  af\h^  ^?^  daughter,  we  regard  the  proposition  made  by  him  toher, 
infant  daughur,  as  purely  a  gift  or  intended  gift,  upon  the  conditions  sta- 
nero'bcue^ilhe  ^^^«     ^^^  ^^  ^  giftor  intended  gift,  it  most  clearly  can* 
Faiie^iiL''whflie  "^'  Prevail,  under  the  circumstances  proven,  against  any 
the    posaession  creditor  or  bona  fide  purchaser  from  the  donor,  and  much 
donorruTinvaiid  l^ss  against  a  Creditor  whose  debt  originated  before  the 
M  ijafna^Sredi!  gift»  or  a  purchaser  under  his  execution,  who  has  a  right 
toM  and  purcka-  to  occupy  his  place. 
sera.   Tl^egiflia        tjj*.i  ..  «*.  •  .. 

directly  wiUiin  independent  of  the  provisions  of  the  general  statute  of 
plated  'b^'^^Te'  f'^uds  and  perjuries,  under  the  denunciations  of  which 
•umte*of  HM  ^^®  ^"^  ^^  ^^^  daughter  cannot  stand  or  prevail  against 
{8l  Xaw,  1479)  Irvine,  a  bona  fide  purchaser  for  a  prior  debt,  the  case 
comes  directly  within  the  evil  contemplated  and  intended 
to  be  guarded  against  by  the  41st  section  of  the  act  oT 
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1798,  (2  Stai.  Laws.  1479.)  That  section  provictes,  J-^y** 
**And  whereas,  many  frauds  have  been  committed  by  Kouwkiv. 
means  of  secret  gifts,  made  or  pretended  to  have  been 
made,  of  slaves  by  parents  Bittd  others,  who  have,  notwith- 
standing, remained  in  possession  of  such  slaves,  as  visi- 
ble owners  thereof,  whereby  creditors  and  purchasers  have 
been  frequently  involved  in  expensive  law  suits,  and  of- 
ten deprived  of  their  just  debts  and  purchases ;  for  pre^ 
vention  whereof,  Be  it  enacted,  that  no  gift  or  girts  of 
eny  slave  or  slaves,  shall  be  good  or  sufficient  to  pass  any 
estate  in  such  slave  or  slaves,  to  any  person  or  persons 
whatsoever,  unless  the  same  be  made  by  will  duly  proved 
and  recorded,  or  by  deed  in  writing,  to  be  proved  by  two 
witnesses  at  least,  or  acknowledged  by  the  donor  and  re- 
corded  in  the  County  Court  of  the  county,  &c.  where 
one  of  the  parties  lives,  within  eight  months  after  the 
date  of  such  deed  or  writing," 

It  is  obvious  from  the  preamble  to  the  section,  that  the 
Legislature  looked  to  and  intended  to  guard  creditors  and 
purchasers  from  the  precise  evil  to  which  Irvine  has  been 
exposed,  in  the  case  before  us. 

The  gift  was  a  secret  gift,  or  pretended  gift,  known 
only  to  the  family ;  it  was  made  by  a  parent  to  an  infant 
daughter,  who  was  living  with  him  and  was  under  his 
control ;  he  remained  in  possession  of  the  slave  as  visi- 
ble  owner  thereof;  yet  no  deed  evidencing  the  gift,  was 
made  or  recorded.  Such  a  gift  or  pretended  gift,  to  give 
any  operation  to  the  statute,  must  be  pronounced  abso- 
lutely fraudulent  and  void  as  to  Irvine,  the  purchaser,  and 
as  passing  no  title,  as  against  him  at  least,  to  the  donee. 
The  proviso  embraced  in  the  42d  section,  which  confines 
the  operation  of  the  prior  section  to  cases  only  in  which 
the  donors  have,  notwithstanding  such  gifts,  remained 
in  possession,  and  not  to  the  gift  of  such  slaves  as  have, 
at  any  time,  come  into  the  actual  possession  of,  and  have 
remained  with  the  donee,  ftc,  does  not  apply  to  the  case 
before  us,  or  take  it  out  of  the  operation  of  the  prior  sec- 
tion. To  give  full  force  and  effect  to  the  operation  of  the 
statute,  and  afford  that  security  and  protection  to  credi- 
tors and  bona  fide  purchasers  contemplated  by  its  framers, 
the  actual  possession  of  the  donee  must  have  been  in- 
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tended,  an  actual  osteiMible  possession  distinct  from  and 
independent  of  the  possession  of  tbe  donor,  such  as  may 
be  seen>,  known  and  distinguished  by  any  creditor  or  pur- 
ahaser.  and  not  a  possessioa  held  by,  through,  ender  or 
in  conjiunction  with  the  donor's  possession,  noi  by  con- 
structioD  im-plied  fro«D  ownership  as  donee. 

lodoed,  so  careful  was  the  Legislature  to  afford  full  pro- 
tection to  bc^najM^  purchasers  for  a  valuable  considera- 
tion, and  creditors  of  the  donor,  against  such  gifts,  that 
they  have  provided  ii>  the  43d  section,  that  their  interests 
are  not  to  be  affected  by  such  gifts  of  slaves,  until  the 
donee  shaU  have  been  at  least  three  years  in  the  posses- 
sion of  the  slave  or  slaves,  under  such  gift. 

It  will  readiJy  be  perceived  from  the  foregoing  viswa, 
that  several  of  the  instructions  asked  by  the  defendant's 
counsel,  with  a  slight  modiiication  as  to  some  of  them, 
should  have  been  given,  and  the  instructions  given  at  the 
instance  of  the  plaintiff's  counsel,  were  misleading;  and  ' 
erroneous. 

The  judgment  is,  therefore,  reversed,  and  cause  re- 
manded, that  a  r>ew  trial  may  be  granted  without  ibe  pay- 
laentof  costs,  ajid  the  appeUant  is  entitled  to  bis  cost» 
io  this  Court. 

Guthrie  and  Duncan  for  appellant ;  Frif  ^  Pagt  foe 
appellee. 


7biii3S6' 
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Ejectmeitt, 
Case  &U 


IbvimBerZ, 


Cat*  sUted. 


Riggs,  &c.  vs  Dooley,  &c. 

Appeal  from  the  Montgomrrt  Circuit. 

DescerU,  Detises.  Limilalions.  Femes  Covert.  Joini 
rights  and  joint  and  special  Devises.  Adverse  pes- 
session. 

JvDGs  Brbck  daliveied  the  opinioR  of  Um  Govt 

This  was  an  ejectment  for  two  hundred  and  Dinety 
five  acres  of  land,  lying  in  the  coimty  of  Montgomery^  id 
which  a  verdict  and  judgment  having  been  rendered 
against  tbe  plaintiffs,  they  have  brought  the  ease  to  lbi» 
Court. 
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The  mateiial  facta  in  the  case,  in  regard  to  which  there      Biecs,  m. 
IS  no  contrariety  in  the  testimony,  are  the  following:  Dooiky,  ac. 

In  1814,  the  heirs  of  John  Hardy,  v[z:  Ashford  and 
Henry  Hardy,  Greenberry  Riggs  and  Ann  his  wife,  . 
Hazle  Williams  and  Mary  his  wile,  and  C.  T.  Hempston 
and  Dorcas  his  wife,  the  ihree  femes  being  the  daughters 
of  said  John  Hardy,  recovered  a  judgment  in  ejectment 
for  two  hundred  and  ninety  five  acres  of  land,  the  tract 
DOW  in  controversy,  for  which  a  giant  had  issued  to  their 
ancestor,  in  1786,  against  William  Farrow,  Sr.  and  Wil- 
liam Farrow,  Jr.  The  value  of  the  improvements  having 
been  assessed  under  the  occupying  claimant  law,  a  bond 
was  executed  therefor  by  Riggs,  and  a  part  of  the  other 
heirs,  and  thereupon  a  habere  facias  possessionem  issued. 
«nd  Riggs,  who  had  managed  the  suit,  was  put  in  posses- 
sion, and  for  himself  and  co-heirs  continued  in  posses- 
sion about  one  year. 

The  bond  for  the  improvements  not  having  been  dis- 
charged, an  arrangement  was  then  made  between  Riggs, 
for  himself,  and  Ashford  and  Henry  Hardy,  and  William 
Farrow,  Jr.,  by  which  it  was  agreed  that  the  bond  was  to 
be  set;  aside,  and  a  judgment  to  be  entered  for  the  im- 
provements, in  favor  of  the  derendants  in  the  ejectment. 
Biggs  and  the  two  Hardy s  were  to  convey  to  Farrow  their 
interest  in  the  land,  and  the  judgment  to  be  credited  for 
their  proportion  thereof,  and  an  execution  to  issue,  and 
the  interest  of  the  other  two  heirs,  Williams  and  wife, 
and  Hempston  and  wife,  to  be  sold  for  the  residue.  The 
sale  was  made  accordingly,  and  Farrow  became  the  pur- 
chaser, and  in  1817,  obtained  the  Sheriff's  deed.  He  at 
that  time  or  before,  also  obtained  the  possession,  and  un« 
der  his  purchase  from  Riggs  and  the  two  Hardys,  and  the 
Sheriff's  deed,  claimed  and  held  the  land  as  his  own, 
and  he  and  those  claiming  under  him,  continued  so  to 
claim  and  hold  it  till  1842,  when  this  action  of  ejectment 
was  instituted,  upon  the  joint  and  several  demise  of  John 
R.  Riggs,  Mary  Williams  and  Dorcas  Hempston. 

It  further  appeared,  that  John  Hardy  died  in  the  State 
of  Maryland,  in  1788,  and  that  at  the  time  of  his  death. 
bia  daughter  Mary  Williams  was  the  wife  of  Hazle  Wil- 
liams, and  his  daughter  Dorcas  was  single,  and  did 
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KiGM,  AC.  not  marry  till  1792,  when  she  was  twenty  three  years  of 
DooLBr,dtc.  age,  and  married  Hempston.  That  Mrs.  WilHams  be- 
came  discovcrtisorae  eight  or  ten  years  before  the  institu- 
tion of  this  suit,  and  Mrs.  Hempston  about  one  year, 
neither  of  whom  had  ever  resided  in  Kentucky.  It  also 
appeared,  that  besides  the  five  children  and  heirs  before 
named,  John  Hardy  at  his  death  lert  a  sixth  child,  his 
oldest  son.  John  Hardy,  Jr.,  who  died  in  1793  or  1794, 
leaving  no  children,  and,  so  far  as  appears,  intestate. 

The  Court  permitted  the  Sheriff's  deed  to  be  read  to 
the  jury,  but  excluded  the  execution  under  which  the  sale 
purports  to  have  been  made. 
Upon  this  state  of  fact,  the  plaintiff  moved  the  Court 
inainiciioniRBk.  to  instruct  the  jury,  "that  if  they  believed  from  the  evi- 
btiowan/refoi-  denco,  that  Mrs.  Williams  or  Mrs.  Hempston,  or  either 
ciuJu*'^^''*'^^'  of  them,  were  femes  court  ^i  the  time  their  cause  cf 
action  accrued,  and  so  remained,  or  either  of  them,  up  to 
and  within  three  years  before  the  bringing  this  suit,  the 
law  was  for  them,  or  such  of  them  as  were  such  ftmts 
covert,  and  so  remained  up  to  and.within  three  years  be- 
fore the  bringing  this  suit." 

This  instruction  the  Court  refused,  but  gave,  on  motioa 
of  the  defendants,  the  foUowipg : 

**That  if  the  jury  should  believe,  from  the  evidence, 
fo?^*'*difcndi7u  *^**  ^"*  Williams  or  Mrs.  Hempston,  or  either  of  them, 
b«iow.  were  not/ernes  covert  ^i  the  time  their  title  descended  or 

came  to  them,  the  law  was  for  the  defendants." 

There  being  no  controversy  as  to  the  facts  of  the  case, 
the  only  question  is,  whether  the  Court  below  correctly 
expounded  the  law. 

Whether  the  execution  under  which  Farrow  purchased 
the  two  fifths  of  the  land,  was  properly  rejected  as  eyi- 
dence,  we  need  not  enquire.  If  an  error,  it  was  not  to 
the  prejudice  of  the  plaintiffs.  In  regard  to  the  Sheriff's 
deed,  the  Court  was  right  in  permitting  it  to  go  to  the 
jury. 

In  order  to  entitle  the  defendants  to  read  and  rely  upon 
1?  P^^eif^U?"  the  deed,  for  the  purpose  of  deriving  title  under  it,  it  woaid 
d6ed,uisnece8-  have  been  necessary  to  have  shown  a  judgment,  upon 
jad«m«ntu!dex-  which  an  execution  was  authorized  to  be  issued,  and  also 
«oaUoB    niid«r  jjj^  cxecution.    But  the  deed  alone,  without  prodaeins 


Digitized  by  VjOOQ  IC 


FALL  TERM  1846.  239 

%  jadgment  or  Bxecution,  was  competent  for  the  purpose      ^^o;  m. 
ef  showing  how  Farrow  had  held,  and  the  character  of     Doolit,  m. 
his  possession.    Although  the  deed,  therefore,  passed  no  which  lU  laU 
title,  yet  as  Farrow  held  and  claimed  under  it,  his  pos-  ma^defbutirnot 
session  was  thereby  rendered  adverse  to  the  parties  whose  JJow'ihe  ch«* 
interest  it  purported  to  convey.    It  is  insisted,  under  the  •cter  of  a  po«. 

A  e   Ai.*  *L   *    T?  •  •        MMioB  held  nap 

oircumstances  of  this  case,   that  Farrows    possession  derUiedeed. 
would  not  be  adverse,  or  rather,  that  the  statute  would  not 
commence  running  till  the  parties  had  notice  of  the  man- 
ner of  bis  claiming  and  holding. 

It  is  true  that  Farrow  obtained  possession  in  virtue  of  The  posseuioa 

his  purchase  from  Riggs  and  the  two  Hardys,  and  that  fiom  one'^okt 

the  joint  tenancy,  or  co-parcenary  between  Hardy's  heirs,  ne"r?'thougfi'eM 

was  thereby  broken  up,  and  Fanow  became  a  tenant  in  by  deed,  is  i^ot 

comraoB  with  the  other  two  heirs.     While  he  so  held,  other ^ointown^ 

the  statute  would  not  commence  running,  because  the  diliinciiy^cUim! 

possession  was  not  adverse.    But  as  soon  as  be  set  up  ^^.^^,  ^^  ']>' ^^^ 

,   .       .     1  .  .   •  1         t     1  ,     ,   .        .         ^hole    and    ad- 

elaim  in  his  own  right  to  the  whole  tract,  and  claimed  to  Terse,  and  noUc* 
hold  against  -all  the  heirs,  whether  with  or  without  the  [oUiUT*^ime^^^^^^ 
Sheriff's  deed,  his  possession  wasadverse,  and  the  stat-  }^pg^Vf"207eais 
Qte  commenced  running  against  the  two  heirs,  who  had  the  right  of  entrr 

,  ,     ,  ..I   .  .  ...   would  be  barred. 

been  tenants  in  common  with  him,  as  soon  as  they  had  (4  B.  Afonros, 
notice  of  the  adversary  holding.  After  a  lapse  of  twenty  ^^'^ 
years  continued  assertion  of  right,  adverse  holdini^,  ac- 
cording to  the  prifici pie  settled  by  this  Court,  in  Farrow's 
heirs  vs  Edmondson,  c^c,  (4  JB.  Monroe,  605,)  notice 
from  the  commencement  of  the  adverse  holding  might  be 
presumed.  In  this  case  the  acts  by  which  Farrow  claim- 
ed to  hold  in  his  own  right  and  against  the  title  of  Wil- 
liams and  wife  and  Hempston  and  wife,  were  purchasing 
their  interest  at  a  public  sale,  (for  apart  from  the  eiecu- 
tioD,  there  is  evidence  of  such  sale.)  obtaining  and  duly 
recording  the  Sheriff's  deed  purporting  to  convey  their 
title,  and  openly  and  publicly  claiming  and  holding  the 
land  as  his  own.  Afier  an  undisturbed  holding  in  this 
way  for  twenty  five  years,  it  seems  to  us  it  is  too  late  for 
the  heirs,  or  any  of  them,  to  call  for  proof  of  actual  notice. 

Besides  it  has  been  expressly  held  that  where  one  ifonetenaatia 
lanant  in  common  has  been  in  undisturbed  possession  S^e^iindistaTbtl 
for  twenty  years,  in  an  ejectment  brought  against  him  by  ES5*tJi**'twwi?f 
the  co-tenant,  the  jury  will  bediiected  to  presume  an  ac-  jwn,  ciaimiiiff 
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Rio<M,  *c.      ttial  ouster,  and  consequently  to  find  Tor  the  defendant: 

DooLBY,  *o.      (Cowp.  217.)    Notice,  therefore,  of  the  adversary  hold- 

the  whole,  and  iog  from  the  commencement  of  this  case,  should  be  pre- 

liTkiTy^wm  te  samed,  and  under  the  bar,  complete,  unless  as  contend- 

4irected  to  pre-  ed,  the  fights  of  the  parties  are  protected  by  the  stwings 

■ame  an  ou«ter,    .     \  ^   -  .    .  ° 

(C«wp.2i7,)uii-  in  favor  of  femes  covert^  m  our  statutes. 
iTthrBtatairbe      The  instruction  moved  by  the  plaintiff,  is  based  upoa 
Available.  |]^  supposition  that  when  the  cause  of  aclion  accrues  ta 

the  sutiiie  of  a  feme  covert  during  coveiture,  her  right  of  action  is  not 
pwfed  by"he  let  barred  till  thiee  years  after  she  becomes  discovert.  If 
^^^^^'^\ili\  ^^^  saving  in  the  general  statute  of  limitations  of  1796, 
«7hich  reduced  were  Still  in  force,  as  to  femes  covert,  the  instruction  would 
jemM^^^'^lovert  probably  be  embraced  by  it.  But  the  saving  in  that  act 
lo^ii  T#r™  w«»  repealed  by  the  act  of  1814.  (2  Slat,  Laws,  1144.) 
and    restricted  which  not  only  reduced  the  time  in  which  femes  covert, 

the  clas3  of  ea-  ,         ,      _     *'  , ,  ,  /.         .        . 

aei  on  which  she  under  the  former  act,  were  allowed  to  sue  after  they  be- 
M^^ihefe  lands  ^ame  discovert.  from  ten  to  three  years,  but  also  restrict- 
bce/^e»l«^  to  ^^  ^^^  Saving  to  cases  where  lands  had  descended  or  had 
/emeecooertdur-  been  devised  to  femes  covert  during  coverture.    The  act 
j5a/a,*'^4i2t   1  provides  that  in  these  two  classes  of  cases,  ("and  in  no 
Marshall, Z71,)    ^^^^^  case.")  /cwes  cotJcrf  shall  be  allowed  three  years 
only,  after  they  become  discovert,  to  commence  their  ac* 
ttons,  &c.     Such  was  the  construction,  as  we  understand 
the  decision,  and  in  which  we  concur,  given  by  this  Court 
to  the  act  of  1814.  in  Maslersons  heirs  vs  MarshaWs 
heirs,  (5  Dana,  412.)     And  upon  this  construction  it  fol- 
lows, that  the  instruction  as  moved  by  the  plaintiff,  was 
properly  refused.     It  also  results  from  the  uncontroverted 
facts  in  the  case,  that  the  plaintiff  was  not  entitled  to  re- 
cover upon  the  title  which  descended  to  Mrs.  WillianiB 
and  Mrs.  Hempston,  from  their  father.     No  title  what- 
ever  was  shown  in  the  lessor,  Riggs.     Upon  the  demise 
of  Mrs.  Williams,  there  could  be  no  recovery,  as  she  had 
been  discovert  more  than  three  years.     Nor  could  there 
be  any  recovery  upon  the  demise  of  Mrs.  Hempston,  as 
no  title  descended  to  her  during  coverture.     In  the  latter 
case  the  question  was  settled  by  this  Court  in  Kendall  vs 
:SAughter,  (I  Marshall,  377.) 
The  instruction  which  the  Court  gave  the  jury,  was  in 

SSSJSdhl^  hf^'a  ^®^^**  ^^"^  °"'®*'  **"•  Williams  and  Mrs.  Hempston 
jomi  rij^t,  all  botfa  labored  under  the  disability  of  coverture  when  the 
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iid«  descended  to  them*  the  law  was  for  the  defendants. 

The  law  is  certainly  well  settled,  that  where  the  right  is  1)ool7t,  jcl 

joint,  all  must  be  under  disability,  to  stop  the  running  of  muit  bo  undet 

the  statute.  But  that  rule  will  not,  in  all  cases,  apply  to  the  theVneLof  th* 

time  when  the  title  descended  or  vested.     There  might,  JfJiuf/  if°ihew 

at  that  time,  be  no  adverse  possession,  «nd  until  that  was  bethenarighiof 

>i.  -I.       ^  .   *       r  ij        .  aciion,  or  an  U- 

4he  case,  the  statute  of  course  would  net  commeoce  run-  Tordehoidinc. 
ning.  The  rule  must,  therefore,  apply  to  the  cenditioa 
of  the  parties  at  the  time  the  cause  of  action  accrued. 
If  at  that  time,  the  right  being  joint,  a  part  only  wore  un- 
tier  disability,  the  statute  would  run  against  all  and  bar 
«11,  the  same  as  if  all  had  been  free  from  disability.  But 
even  if  all  were  then  under  disability,  still  if  the  disabili- 
ty were  coverture,  whether  it  would  be  available  or  not, 
would  depend  upon  whether  it  existed  at  the  fime  the 
title -descended  or  bad  been  devised;  for,  as  we  have 
seen,  it  is  only  in  that  state  of  case,  that  the  rights  of 
femes  covert,  under  the  statute  of  1814,  supra,  would  be 
protected  at  all.  The  instruction,  therefore,  is  not,  ab- 
stractly considered,  correct,  nor  is  it  so  as  applicable  to 
the  facts  of  this  case.  But  we  should  not  have  felt  au- 
thorised to  disturb  the  judgment  for  the  error  in  regard  to 
iU  if  the  plaintiff  had  manirested  no  right  to  recover  ex. 
•cept  under  the  title  deiived  by  descent  by  Mrs.  Williams 
•and  Mrs.  Hempston  from  their  father,  for  as  the  record 
tnow  stands  upon  that  title,  apart  from  the  instruction, 
there  could  legally  have  been  no  recovery.  But  such  w«  jnSe^'aaJeraiiT! 
apprehend,  was  not  the  case  in  reference  to  the  title  which  iS^ j^^'ogi 
descended  to  them  from  their  brother ;  at  his  death  Mrs. 
flenpsten,  as  well  as  Mrs.  Williams,  was  a  feme  covert. 
They  were  also  both  femes  covert  in  1817,  when  their 
cause  of  action  accrued  against  Farrow.  At  that  time  the 
estate  in  coparcenary,  as  to  the  inheritance  from  the  broth- 
er, bad  been  dissolved  by  the  previous  sale  and  transfer  of 
the  other  three  parceners  to  Farrow,  which  converted  the 
estate  into  a  tenancy  in  common.  Upon  the  dissolution 
of  the  co-parcenary,  Mrs.  Williams  and  Mrs.  Hempston 
became  tenants  in  common  with  Farrow.  Technically, 
as  to  each  other,  they  may  still  have  continued  co-parce. 
«ers.  But  whether  so  or  not,  is  in  no  view  of  the  case, 
deemed  important.  Both  were  under  the  same  disability 
Vol.  VII.  31 
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^  Md  (b«]r  had  oo  coteoant  free  from  disability.  WhettM 
Ptow»<d  regaided,  ia  refereRoe  to  their  right  of  action,  as  teoanli 
^""^"""""""^  in  common  or  as  coparceners,  they  could  undoobledlj 
sue  in  severalty:  ScoUvs  Beall,  (1  Marshall,  70;  3  /./ 
Marshall^  98.)  As  tenants  in  common  they  could  only 
sue  in  that  way ;  and  in  that  view  of  the  case  the  right  of 
the  one  would  not  be  affected  by  the  condition  of  ibi 
other,  whether  under  disability  or  not.  Nor  woald  tbt 
bar  of  the  one  have  the  efifiect  to  bar  the  other :  Dickey  v» 
Armstrong's  devisees,  (I  Marshall,  38.)  In  this  light 
w^  are  disposed  to  regard  them,  and  hence  it  would  fol- 
low, that  although  Mrs.  Williams  might  be  barred,  not 
having  sued  within  three  years  after  she  became  disco- 
vert, Mrs.  Hempston  would  not  be. 

But  considering  them  as  co-parceners,  and  both  under 
When  aU  to  disability,  they  could  sue  jointly,  and  the  question  would 
wVdTare'un^^^  «»«««  whether  either  would  be  barred  till  three  years  after 
piSMte5**"nia  ^^^  became  discovert.     In  Clay's  heirs  vs  Miller,  (3 
all  the  disabiii.  Monrot,  147,)  all  were  infants  when  the  right  accrued, 
(8  ^onrof,  147.)  and  it  was  held  that  they  were  allowed  three  years  lo 
bring  their  action,  after  the  whole  of  them  had  arrived  at 
the  age  of  twenty  one.     But  that  case  differed  from  this 
in  an  important  particular.    In  that  case  the  infants  conr 
stituted  one  heir,  and  as  such  were  entitled  to  the  entire 
estate,  but  not  so  here.    But  even  if  the  same  principles 
were  applicable  to  this  case,  it  would  seem  that  to  render 
It  available,  the  parties  must  sue  jointly.     It  must  be 
presumed  that  in  the  case  cited,  the  lessors  still  occupied 
the  attitude  of  a  single  heir,  and  as  such  asserted  ajoiot 
right.    In  this  case  the  lessors  demise  jointly  and  sever- 
ally, but  as  no  title  is  shown  in  the  lessor,  Riggs,  there 
could  be  no  recovery,  as  is  well  settled,  upon  the  joiot 
demise.    Upon  ihe  several  demise  of  Mis.  Williams,  she 
could  not  recover,  having  been  more  than  three  years  dis- 
covert.    Upon  such  a  decision,  she  could   derive  no  aid 
from  her  co-tenant.     But  the  bar  of  Mrs.  Williams  could, 
we  think,  in  no  view  of  the  case,  affect  Mrs.  Hempstoo. 
who  is  clearly  within  the  saving  of  the  statute,  whettui 
regarded  as  tenant  in  common  or  as  a  co-parcener. 
iB"^^jo?ni^^Md      ^P^"  ^^^  whole  then,  we  come  to  the  conclusion  that 
a«?arai  demiia,  upon  the  facts  now  appearing  in  the  record,  the  plaintift 
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MMforjr  to  (be  eitemit  of  om  fiftb  #f  one  nisth.  pr  pf     |#i4h«f- 


«ne  (htftietb  of  the  hind  in  oontroyer^y,  WhU  flTe^t  (bp  ^^pi^utri^t 
gram  to  Sebfpe  should  b«TP  Cii  lo  p o  ipiipb  «  IbP  Iwd  ji^pS^^^' Va""  t 
embraced  by  it,  we  need  not  enquire.  S***.  ^w^^   m 

jo  tot  G4IDM€j'Mt 

It  tallows  alBo«  froei  Ahe  view  we  beve  i^keiPt  thpft  in  upon  uie  mp*- 
lege/d  to  the  first  trial,  the  vpidipt  wfp  preperlyf et  ipsidii*  l£t^  m 'ti^  ? 
end  e  oe«r  trial  granted;  but  in  f^g^^ri  to  (,Ij#  l^jst  triply  JlST**"**^**^ 
lliat  ibt  Court  mia^irecied  tbe  juiypd  ip  tbp  Jaw  of  U)P 
eeee.  end  to  tbe  prejediae  ef  tfaeplaixiiiff^ 

The  judgBQeot  is,  tbererore,  rpypiepdj  ptid  tk#  paufip  ff- 
meeded,  tfaat  e  new  trial  may  bo  grafttpd  wtbpiit  tbp 
peymeol  of  coata,  and  ibe  plaietiff  is  mtitisd  (P  bUMPtp 
in  this  Court. 

Afpenou  ani  H^tlerigg  fer  eppeUiiMp ;  Mmmn  find 
Atnek  tor  eppellees. 


Morgan  vs  Lewis,  Slc.  Cask. 

Appeal  from  the  Clat  Circuit.  Case  62. 

Gaming.    Action,  form  of. 

J vpam  MAKf  BALL  deUvered  this  opinion  of  the  Court  at  the  fell  term,     OcL  tS,  ISiS. 
1845,  but  being  OTerlookedy  was  not  pnbliahed  in  Uie  6Ui  TOlttine,  at 
it  ahoold  haTe  been. 

Wb  have  no  doubt,  that  any  one  of  several  losera  at  Anv  one  of  fev* 

an  nnlawful  game  or  sport,  may,  after  tbe  expiration  of  vSawISi"^'^ 

six  months,  without  a  joint  suit,  maintain  a  separate  suit  ^^iil^^^aS» 

for  tbe  recovery  of  the  money  or  property  so  lost  and  paid,  »e  <or  the  >e^ 

as  a  stranger  to  tbe  bet  might  do  under  the  first  section  properly  loeL  1 

of  the  act  of  1833.    But  the  statute,  in  case  property  is  w3eMh?att 

loetp  authorizes  the  recovery  of  the  property,  and  not  of  ^^^?'  *^"f?h' 

its  value,  or  damages,  unless  where  the  property  itself  propenr  anieM 

cannot  be  bad.    And  there  being  no  averment  of  such  a  "^'f^^^^^'*^ 

dispoaition  of  the  property  by  the  winners,  that  it  cannot 

be  had  on  a  judgment  against  them,  case  seems  to  be  an 

inappropriate  remedy  for  the  recovery  of  the  property. 

The  20th  section  of  the  statute,  we  understand  as  al-  ^^  ^^^^^^  ^ 

lowing  debt,  detinue  or  case,  as  the  plaintiff  may  choose  '^^'  ^^^^  ^^' 

jmd  bia  case  require ;  he  may  bring  either  of  the  actions  the     ease  '  i»» 
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Veu9gw       which  is  appropriate  to  tha  casa;  bat  it  doaa  notaathof' 

£swi8,  M.      iza  him  to  bring  one,  which'  according  to  the  establisbad 

€iiire«;in««iect.  form  of  proceeding  and  judgment  therein,  would  ba 

§i  ^approprfaie  whollf  inappropriate,  and  inadequate  to  the  relief  givei 

SliSSii  ""*  ^  ^y  ^^^  statute. 

Debt  being  given  by  the  former  statute  in  all  cases,  and 

-^Thonffh  dot,  not  taken  away  by  this  in  any.    Debt  might  be  maintaia. 

S!?mtr***i"«iuto  ®d  f^""  money  and  property,  or  detinue  for  property,  or 

might  be  main-  edse  when  by  reason  of  any  act  beyond  the  mere  winniof 

Uiued  for  fn«Rey         ,  .  -    .  ,  , 

OT  ptopgrty,  or  and  recovering  of  the  property,  damages  may  be  recov6^ 
whe;e^the  ^acti  able.  But  the  mere  failure  to  deliver  it  to  a  person  who 
men?*fJiime^  ^^ft^r^'^^'^s  sues  as  plaintiff  in  a  popular  action,  does  not 
^i/>i  prppergr  convert  the  demand  for  the  property  into  one  for  dam- 

wiU  not  juitiiy  r    r     j 

Magiiiffout.     ages. 

We  are  of  opinion,  therefore,  that  the  declaration  in 
this  case  was  properly  adjudged  bad'  opoa  the  denonei^ 
and  the  judgment  is  affirmed. 

Qoodloe  for  appellant. 
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JUDGES  OF  THE  COURT  OF  APPEALS. 


Sinee  the  lasttrm  of  this  Coait,  the  Hok.  Epbhaim  M.  Bwiho,  Chief  Joetioeor 
Kentoeky,  resigned  his  commiteion;  the  Hon.  Thomas  A.  Manhall  was  promoted  to 
the  office  of  Chief  Juetiee  of  Rentttcky»  and  the  Hon.  James  Simpson  was 
■ioned  a  Judge  of  the  Coiizt  of  Ai^eals.    The  Couit  now  consists  of 

HoK.  THOMAS  A.  MARSHALL,  Chi^  JuiHe$. 

Hov.  DANIEL  BRECK. 


J  Judgm 
Hon.  JA2IBS  SIMPSON,       ' 


;.  I 
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COURT  OF  APPEALS 

OF  KENTUCKY. 


SPRING  TERM....184T. 


"755471 

Commonwealth  vs  Stout,  &c.  IirDicTMEirT.  'i^ 

Error  to  the  Jeffbrson  Circuit.  Case  63. 

Indiclmenl.    Emancipation  of  slaves. 
lv»««  SiMPtoa  deKTerod  the  opinion  of  the  Comt  Jutu  9. 

Ih  1840  an  act  was  passed  to  amend  the  lavrs  reguU-  CMeiteted. 
ting  civil  proceedings,  and  for  other  purposes,  which  con- 
tains a  section,  subjecting  to  a  fine  of  not  less  than  8500, 
nor  more  than  $2,000,  any  person  or  persons,  who  shall 
remove,  or  attempt  to  remove  from  this  Commonwealth. 
«ny  person  of  color,  having  a  suit  pending  for  freedom  in 
«D7of  the  Courts  of  this  Commonwealth. 

The  indictment  in  this  case  was  found  under  this  stat- 
fite,  and  charges  that  the  defendants  attempt^  to  remove 
from  the  Commonwealth  of  Kentucky,  Nancy,  a  person 
ef  color,  having  a  suit  pending  for  freedom  in  the  Louis- 
Tiile  Chancery  Court.  The  knowledgo  of  the  defend- 
ants of  the  pendency  of  the  suit  for  freedom  is  not  hh 
ledged,  and  the  first  and  most  important  question  is,  as 
to  the  necessity  of  such  allegation  to  the  validity  of  the 
indictment. 

A  proper  construction  of  the  statute  is  first  necessary 
to  enable  the  Court  to  arrive  at  a  correct  conclusion  on 
this  point. 
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^MxoMwiALTs      Was  it  intended  by  the  Legislatuie  by  this  enactment. 
_  Stow,  aa      to  subject  to  punishment  the  act  of  removal,  or  attempt 
to  remove,  in  such*  cases,  whether  knowledge  or  the  pen- 
dency  of  the  suit  for  freedom,  did  or  did  not  exist? 

The  evil  that  the  Legislature  intended  to  guard  against, 
by  the  passage  of  this  law,  was  the  removal  of  peisons  of 
color  from  this  State,  with  a  view  to  prevent  the  success- 
ful prosecution  of  a  suit  instituted  by  them  for  their  free- 
dom. The  effect  intended  to  be  produced  by  the  act  of 
removal,  necessarily  implies  a  knowledge  of  the  exis- 
tance  of  the  suit  for  freedom,  and  a  desire  to  defeat  its 
object.  To  give  such  an  exposition  to  the  statute  as  to 
make  a  knowledge  of  the  pendency  of  the  suit  for  free- 
dom essential  to  its  violation,  would  be,  therefore,  en- 
tirely consistent  with  the  intention  of  the  Le|;islature» 
and  the  object  contemplated  by  it  in  its  passage. 

To  place  a  construction  upon  the  statute  which  would 
make  it  apply  to  every  removal,  or  attempt  to  remove,  a 
person  of  color,  during  the  pendency  of  a  suit  for  free- 
dom, without  reference  to  the  knowledge  of  the  party, 
would  involve  the  innocent  as  well  as  the  guilty.    In 
determining  the  meaning  of  penal  statutes,  care  should 
be  taken  to  give  to  them  a  construction  that  would  not 
necessarily  lead  to  this  result.    Persons  of  color,  under 
our  laws,  are  held  in  slavery;  they  are  the  subjects  of 
sale  and  transfer,  and  individuals  may  purchase  and  re- 
move them,  even  during  the  pendency  of  a  suit  for  their 
freedom,  without  any  knowledge  that  in  so  doing,  ihey 
are  acting  illegally. 
As  the  bare  attempt  to  remove  is  embraced  by  this 
ltUn«©€i8*TT,  law,  as  well  as  an  actual  removal,  it  is  obvious  that  the 
under  the itatote  knowledge  of  the  pendency  of  the  suit  for  freedom,  and 
zLmil^lffor  ^  desire  to  defeat  it,  by  the  removal  of  the  plaintiff  in  the 
tem?rin/  ?o  le-  *^^'^"»  ^^^  *^®  ^**^  contemplated  by  the  Legislature  and 
move  any  person  designed  to  be  punished.    For  these  reasons  we  have 
BuUdepend'gfoT  come  to  the  Conclusion  that  to  the  commission  of  tbeof- 
Uaf  SS*  dSfcnd-  f^n^^  ""^^^^  this  statute,  knowledge  of  the  pendency  of  tbe 
aat  ba*i  knowi-  suit  for  freedom  is  requisite. 

edge  of  the  pen-         *       .     i.  .  - 

depey  of  Bouh  An  indictment  must  contam  a  certain  description  of 
wherethe  lUfe-  ^^^  offenco  of  which  the  defendant  is  accused,  and  a  states 
iveat  of  tn  tet  mcnt  of  the  facts  by  which  it  is  constituted.    Where  the 
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statement  of  the  act  itself,  necessarily  includes  a  "knowl-  •CoMnoMwiAi.tB 
«dge  of  the  illegality  of  the  act,  no  averment  of  knowl.       Stout,  Aa 
edge  or  bad  intent  is  necessary.     But  where  such  is  not  itself    necesB*- 
the  case,  knowledge  must  be  alledged  and  proved.     Thus  kiiowicdgcof*b* 
il  has  been  held,  that  in  indictments  for  uttering  forged  icJ^^J^^Tmiot 
tokens,  or  other  attempts  todefra-ud,  or  for  receiving  sto-  of  bad  intent  !• 
len  goods,  and  offences  of  a  similar  description,  a  posi-  242.) 
five  averment  of  knowledge   is   essential:  (1    ChiUy*s 
Crim,  Law.  242.) 

An  indictment  in  the  words  of  a  statute,  is  not  always     stttinf  «  of- 
saflScient.    Whether  sufficient  or  not,  depends  upon  the  wordioftheetai- 
roanner  of  stating  the  offence  in  the  statute.     If  every  JS.^,  *^e«Ti5^ 
fact  necessary  to  conatitnte  the  offence,  is  cfharged,  orne-  ^y ftctneooM*. 
cessarily  implied  by  following  the  language  of  the  statute,   w  effeaoe  is 
the  indictment  in  the  words  of  the  statute,  is  undotfbtedfy  ceuariir  ^impiil 
sufficient,  otherwise  it  is  not.     Here  the  averment  of  the  ^e  wordi!S?£f 
attempt  to  remove  the  person  of  color,  during  the  pen-  •uimte. 
dency  of  a  suit  for  freedom,  does  not  necessarily  imply 
a  knowledge  of  the  existance  of  such  suit;  and  conse- 
quently this  indictment  is  insufficient  on  account  of  the 
absence  of  this  allegation. 

Under  this  opinion  of  the  Court,  it  is  unnecessary  to 
BOtice  the  other  questions  presented  in  the  record.  The 
judgment  of  the  Circuit  Court  being  in  favor  of  the  de- 
fendants, although  on  another  point  in  the  cause,  -is  such 
a  judgment  as  should  have  been  rendered  on  account  of 
tbe  insufficiency  of  the  indictment. 

Wherefore,  the  judgment  of  the  Circuit  Court  is  af^ 
firmed. 

CaUs,  AHomey  General,  for  Commonwealth ;  Lough- 
borough. Thrusion  and  Lindsey  for  defendants. 
Vol.  VH.  32 
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Motion.     Commonwealth,  for  Richardson  vs  Cole, 

and  others. 

Case  64.  Error  to   the  Estill   Circuit. 

Constables.    Official  liabililies. 
Jufuli,         Cuiir  JuarxcB  Mabihall  deU^eied  the  opinion  of  the  Coait 

This  is  an  action  against  a  Constable  and  his  securities, 
OtM  lUted.        1^  recover  for  alledged  breaches  of  Ihe  official  bond  of  the 
Constable.    Two  breaches  are  alledged,  and  each  having 
been  adjudged  insufficient  upon  demurrer,  and  a  judg- 
ment having  been  leodered  for  the  defendants,  the  sole 
question  in  this  Court,  is  upon  the  sufficiency  of  the  dec- 
laration. 
The  first  breach  is,  that  "the  relator  was  compelled  to 
A  declaration  on  pay  to  said  CoIe  the  sum  of  $95,  which  Cole,  by  color 
bond  mertiy%-  of  his  offico  as  aforesaid,  wrongrully  collected  from  the 
Srl^'coior^'f  ®^'^  Richardson  and  refused  to  account  for,"  &c.     There 
his  office  of  Con-  bciue  no  allegation  of  fact  to  aid  the  general  phrases  used 

•table,  collected    .,.?,,     ®     ,  ,       ,        r        •    •       Ti.  *  •.  •    * 

money  from  the  in  this  Statement,  we  are  clearly  of  opinion  that  it  is  too 
fanhVrav^rment  ^^g^  ^^^  indefinite  to  answer  the  purpose  of  a  declara- 
isintafficienL  tion.  It  does  not  appear  how  the  relator  was  compelled 
to  pay,  nor  what  was  the  particular  act  complained  of, 
and  the  statement  furnishes  to  the  Court  no  means  of  de- 
termining whether  the  collection  was  by  color  of  office 
or  not.  Nor  does  it  furnish  to  the  defendants  the  requi- 
site information  of  the  charge  or  complaint  relied  on.  It 
is  a  mere  statement  of  legal  conclusions  or  inferences, 
without  the  facts  on  which  they  are  founded,  and  was 
properly  adjudged  insufficient. 

The  second  breach  is,  that  the  defendant.  Cole,  while 
he  continued  to  act  as  a  Constable,  "represented  to  the 
relator  that  he  had  various  executions  in  his  hands  against 
him  for  collection,  from  the  office  of  A.  McMonigal,  a 
Justice.  &;c.  (which  are  specified,)  and  the  relator  well 
knowing  that  judgments  had  been  rendered  against  hira 
by  said  McMonigal,  on  which  such  executions  might 
issue,   paid  said  Cole,   at  different  times,   the  whole 
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amount  of  said  executions.    But  to  return  said  executions  Commokwmiw 
satisfied,  as  said  Cole  was  bound  by  law,  he  did  not.    In       Cols,  *c. 
consequence  of  which  misconduct,  and  breach  of  duty  in 
office,  the  relator  afterwards,  to-vvit:  on&c.  was  compell- 
ed  to  pay  the   judgments  aforesaid;  but  that  neither 
Cole  nor  any  of  the  defendants  have  paid  back  or  account- 
ed for  the  amount  of  said  judgments.*'  &c.  ^  declaratioa 
Here  is  no  averment  that  Cole  had  in  fact  any  of  these  against  a  Consta. 

.     ,..,.,  ,        .  -  .  .  Wc  and  «urotiea 

executions  in  his  hands,  either  at  the  time  of  his  repre-  for     coUectinf 

sentations.  or  at  the  time  of  payment  to  him,  but  only  Sncrof  1iav2g 

that  he  represented  that  he  had  them.    There  is  therefoie  "o  pSf/Sd 

no  breach  of  that  part  of  the  bond,  which  provides  for  the  fan««r  toioium 

J  A'  ^      A  e  J  r  .     f  '**^  executions 

due  execution  and  return  of  process,  and  for  payment  of  satisfied,  with- 
money  collected  on  process.  And  the  only  question  is,  ment  S?athe  had 
whether  the  declaration  shows  a  breach  of  that  part  of  the  "•cutions     la 

I.    .      .        1         ...  .1         ,         .      ^  force  at  the  time 

condition  of  the  bond,  which  provides  that  the  Consta-  of  the  receipt  of 
ble  "in  all  other  things  shall  faithfully  execute  and  per-  suffi€?em'""to 
form  the  said  office  of  Constable  according  to  law.'*  ^>;[«*  *«  ■""- 

Conceding,  as  we  are  disposed  to  do,  that  this  clause  To  charge  Con- 
of  the  condition  should  receive  a  most  liberal  construe-  Jifre/£«»^on  his 
tion,  for  the  protection  of  the  community  against  fraud,  official  bond,  Uie 
extortion,   and  every  form  of  oppression  incident  (o  an  ofmust  not  only 
abuse  of  the  official  character  and  powers  of  a  Constable,  m%iu"be  Tight^ 
still  there  must  be  some  reasonable  limits  to  its  opera-  ^Q^^^bi^g"*  »^" 
tion.     It  cannot  cover  all  acts  which  the  individual  may  done  by  iim  at 
do,  while  he  holds  the  office  of  Constable,  nor  even  all  claim  of  ^ight  u[ 
acts  which  in  their  nature  pertain  to  the  office,  and  might  *^®  *^**  '"<^^- 
under  proper  circumstances,  be  rightfully  done  by  a  Con- 
stable.    The  act  must  not  only  be  of  this  nature,  but  it 
must  at  least  be  done  by  him  as  Constable,  under  claim 
of  a  right  to  do  the  act  by  virtue  of  his  office.     And  so 
far  as  it  implies  acquiescence  or  co-operation  in  the 
paity   injoied,  this  acquiescence  or  cooperation  should 
be  induced  by  a  confidence  in  the  official  character  and 
right  as  asserted. 

It  is  to  be  recollected,  that  the  question  is  not  how  far  Aa  an  indi?iduai' 
the  Constable  may  be  individually  responsible  for  his  own  for"*many  ^  Mt« 
acts,  but  how  far  his  securities  may  be  responsible  for  cSMtaWe*"^  f** 
them.  As  by  executing  the  official  bond  with  him,  they  which  his' sure- 
liave  not  only  evinced  their  confidence  in  his  capacity  be'esponsibief^ 
and  other  qualifications  for  the  office,  but  have  enabled  him. 
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eoiacoifwsii.n  to  assume  the  character  and  rights  belonging  to  it,  thejF 
CoLi,  AC       may  perhaps   be  justly  held   responsible  for  such  acts 

"  within  the  general  range  of  his  powers,  as  (though  with* 

out  legal  authority  in  the  particular  instance.)  he  does  in 
the  name  and  by  color  of  the  office,  and  of  the  rights  in- 
eideni  to  it ;  but  for  acts  which  in  their  nature  are  wholly 
beyond  the  ofike.  or  for  acts  which  though  within  the 
general  powers  of  the  office,  are  neither  actually  authori- 
sed in  the  particular  case,  nor  pretended  to  be  done  in 
virtue  of  official  authority :  that  is,  for  acts  done  as  a 
private  individual,  they  cannot  be  made  responsible  on 
the  bond. 

The  case  stated  in  the  declaration  is,  that  while  Cole 
was  acting  as  Constable,  be  represented  that  he  had  in 
his  hands  for  collection,  certain  executions  against  the 
relator,  which  he  might  well  have  had  in  that  character* 
and  that  the  relator  at  different  times  afterwards,  paid  to 
bim  the  whole  amount  of  said  executions,  &c.  It  is  not 
expressly  averred  that  Cole  was  Constable  at  the  time  of 
making,  this  representatiorK  And  conceding  this  to  be 
necessarily  implied,  or  sufficiently  expressed,  and  also, 
that  it  is  sufficiently  expiessed,  that  he  represented  the 
executions  to  be  in  force  at  the  time  when  the  representa- 
tions were  made,  it  is  not  stated,  and  does  not  appear  even 
by  implication,  that  any  payment  was  made  at  the  time  of 
such  representation,  or  under  a  claim  at  the  time,  of  any 
Mght  to  coerce  or  receive  payment,  (aa  Constable.)  by 
virtue  of  executions  in  hand ;  or  that  it  was  made  under 
a  belief  that  there  was  such  light.  It  is  not  averred  either, 
that  the  executions  mentioned  were,  or  that  they  were 
not  actually  in  the  hands  of  Cole  when  he  made  the  rep- 
resentations. For  all  that  appears,  his  representation 
may  have  been  true.  He  may  have  had  the  executions 
]«  his  hands  in  full  force  when  be  said  he  had.  He  may 
have  made  true  and  timely  returns  of  them  or  not,  and  he 
may  have  received  the  money  either  after  the  actual  re- 
turn, or  after  the  executions  had  expired,  and  when  be- 
neither  had  nor  pretended  to  have  the  right  of  coercive 
collection;  This  may  be  troe,  and  yet  all  the  facts  sta- 
ted in  the  declaration  may  be  true.  Moreover,  it  is  not 
slated  that  the  payments  were  made  to  Cole  as  Constable, 
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They  may  have  been  made,  knowing  that  he  had  no  right  Csawpoid'«  at. 
to  collect  as  a  Constable,  and  upon  his  promise  to  make       Kcnlbt. 
proper  disposition  of  the  money  in  discharge  of  the  judg-  ~~~ 

ments. 

We  think,  therefore,  the  declaration  does  not  show  an 
exaction  in  the  official  characier,  or  by  color  of  the  office 
of  Constable,  nor  any  breach  of  duty  secured  by  the  bond. 
Certainly  it  does  not  show  a  faise  return  or  a  failure  to 
return  process  in  his  hands,  or  to  pay  money  collected  on 
process.  And  we  are  of  opinion  that  it  does  not  suffi- 
ciently show  a  wrongful  collection  under  color  of  his 
office,  or  under  pretence  of  official  right,  either  asserted 
or  confided  in.  For  the  nonpayment  of  money  unless 
received  either  rightfully  or  wrongfully,  under  color  of 
official  right,  there  can  be  no  responsibility  on  the  bond. 
The  declaration  is,  consequently,  insufficient  in  the  state- 
ment of  the  second  as  well  as  of  the  first  breach. 

Wherefore,  the  judgment  is  affirmed. 

Titmcr  for  plaintiff;  B.  Y.  OiosZey  for  defendants. 


Crawford's  Heirs  vs  Kenley,  &c.  Motioit, 

Error  to  thb  Garrard  Circuit.  Cast  65^ 

Costs.    Nonresidenis.    Practice, 
Jtroex  Bbeck  delivered  the  opinion  of  the  Couit.  j      .. 

At  the  August  term,  1845,  of  the  Garrard  Circuit  cate  stated. 
Court,  on  motion  of  the  attorney  of  E.  B.  and  Ephraim 
Smyth,  who  were  sureties  in  a  bond  for  costs  for  Craw- 
ford's heirs,  lessors  of  the  plaintiff  in  this  action  of  eject* 
meat,  a  rule  was  made  upon  them,  or  the  plaintiffs  in 
the  ejectment,  to  give  counter  security  on  or  before  the 
calling  of  the  cause  at  the  next  term,  otherwise  that  their 
suit  would  be  dismissed. 

At  the  February  term  following,  the  plaintiffs  having 
failed  as  required,  to  give  counter  security  for  the  indem- 
nity of  the  Smyths,  the  rule  was  made  absolute  and  th« 
.suit  dismissed  without  prejudice. 
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Cbawford'i  Hs.      To  reverse  Ihal  order  or  judgment,  this  writ  of  error  is 
Kbnlbt.        prosecuted. 

Had  the  order  been  made  as  recited  therein,  on  motion 
of  the  defendant's  attorney,  we  should  have  been  inclined 
to  regard  it  as  an  interference  between  the  plaintiffs  and 
their  sureties,  wholly  unauthorized  ;  a  motion  which  the 
defendants  had  no  right  to  make,  and  on  that  account  er- 
roneously sustained.  But  it  appears  from  the  bill  of  ex- 
ceptions taken  in  the  case,  that  the  motion  was  made  by 
the  counsel  of  the  defendants  and  for  the  sureties,  which 
relieves  the  case  from  the  objection  otherwise  apparent 
upon  the  face  of  the  order. 

In  the  case  of  Crawford's  heirs  vs  Robert  Logan,  de- 
cided at  the  last  term  of  this  Court,  a  doubt  is  expressed 
in  the  opinion,  whether  sureties  in  a  bond  for  costs  could 
be  relieved  by  this  mode  of  proceeding,  except  under  ex- 
traordinary circumstances.     The  grounds  upon  which  the 
rule  in  this  case  was  granted,  do  not  appear,  and  no  ques- 
tion,  therefore,  arises  as  to  the  propriety  of  granting  it, 
unless  upon  the  principle  that  under  no  state  of  case  it 
would  be  authorized,  which  we  are  not  prepared  to  admit. 
But  upon  other  grounds,   we  think  the  rule  was  prema- 
turely and  erroneously  enforced.     The  rule  was  made  ab- 
solute and  the  suit  dismissed  under  the  following  circum- 
stances :  I 
The  counsel  for  the  plaintiff  resisted  the  motion  upon 
A  surety  for  the  grouud  that  E.  B.   Smyth,  one  of  the  sureties,  was 
les^dtiiTpUimrff  alone  amply  good  as  surety  for  the  costs,  and  that  since 
£^7hat^\ffecr  ^^^  ''"'^  ^®^  obtained  he  had  been  fully  and  satisfactorily 
and  had  t  rule  indemnified  as  to  the  suretyship,  and  had  expressly  agreed 

oa  the  plaintiff   .  ..  ,  rry.     .    »      *      »  j.. 

to  give  other  to  continue  as  surety.  That  he  had  so  agreed  since  the 
fore  The"  Miunj  Commencement  of  that  term  of  the  Court,  and  had  pro- 
of the  cause  at  mised  to  be  in  Court  at  (he  callinffof  the  cause,  andirive 

the    next  term.    ,.  Ai./*.i-  , 

On  Uie  calling  of  nis  consent  to  that  effect;  but  for  some  cause,  unknown 

^Jiniiff"aiiedg^.  *^  ^^^  counsel,  he  was  not  present.    This  statement  of 

ty  h^d^be'i^ir.  <^^""^««'»  a»  ^^  offered  to  verify  it  by  affidavit,  but  the  de- 

demnified,    and  fendants  did  not  require  it,  is  entitled,  we  think,  to  the 

contin*neaa8ure^  wi™e  Consideration  as  if  so  verified.     Under  such  cir- 

tSoa^h^  he^bai  cumstances  the  counsel  for  the  plaintiff  asked  the  indul- 

pcomised  to  be  gencc  of  the  Court  until  next  mornine,  with  an  avowal 

in     (Jourt    and    •*•  o       .u    u      u  % 

coniant,     from  it  omyth  Should  not  then  appearand  consent  to  coDtinoa; 
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suretj,  he  would  then  give  other  ample  surety  or  dismiss  Kbupis 
the  case.  The  Court  refused  to  grant  the  indulgence  HveBEs. 
sought,  made  the  rule  absolute  and  dismissed  the  case.       some  unknowa 

There  appears  lo  have  been  no  question  as  to  the  entire  ^Jefent^" skcd 
sufficiency  of  Smyth  as  surety.    The  motion  came  up  in  until  next  morn- 
the  after  part  of  the  day.     Some  other  facts  are  stated  in  jTreffeni^^and  S^ 
the  bill  of  exceptions,  but  which  do  not  materially  change  HX*7ha?*1the 
the  aspect  of  the  case  as  already  presented.     We  are  of  ^^^^  abused iu 
opinion  the  indulgence  asked  was,  under  the  circumstan- 
ces,  reasonable,  and  should  have  been  granted,  and  that 
the  Court  erred  in  refusing  it  and  rendering  the  rule  abso- 
lute and  dismissing  the  suit. 

Wherefore,  the  order  and  also  the  judgment  for  costs  is 
reversed,  and  the  cause  remanded  for  further  proceed- 
ings. 

Bradley  for  plaintiffs ;  Turner  and  Harlans  for  de- 
fendants. 


Kemper  VS  Hughes.  Chancery. 

Appeal  from  the  Garrard  Circuit.  Cast  66. 

Ymdor  and  vendee.    Exchange  of  lands.    Election. 

Jqdob  Bbxok  deliveied  the  opinion  of  ike  Court.  jj^i^  n^ 

Hughes  exhibited  this  bill  in  chancery,  seeking  a  res-  caM  stated. 
cission  of  a  purchase  of  land,  which  he  had  made  from 
Kemper,  upon  the  alledged  ground  of  Kemper's  inabili- 
ty to  convey  the  title  according  to  the  contract,  and  of 
fraudulent  repiesentation  by  him  in  regard  to  his  title  at 
the  time  of  the  sale. 

Kemper,  in  his  answer,  denies  all  the  allegations  of 
fraud,  and  they  are  wholly  unsupported  by  testimony. 
He  sets  forth  his  title,  relies  upon  its  validity  and  resists 
a  rescission  of  the  contract  between  him  and  complain- 
ant. 

The  Court  below  set  aside  the  contract  and  decreed  the 
relief,  and  Kemper  has  appealed  to  this  Court. 

The  land  in  controversy  consisted  of  two  tracts,  one 
containing  sixty  nine  and  the  other  fifteen  acres.     To  the 
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KiiffpsB       larger  tract  Kemper  claimed  to  have  derived  title  under  a 
HuoBBt.        deed  from  Samuel  Bixler  and  vviFe,  to  the  latter  or  whom 
"  the  land  had  been  devised  by  her  falher.     The  validity  of 

his  title  to  this  tract  turns  exclusivelv  upon  the  convey- 
ance from  Bixler  and  wife,  as  it  is  very  satisfactorily 
shown  that  their  title  or  the  title  of  Mrs.  Bixler,  was  good 
and  free  from  doubt.  The  deed  purpoits  to  have  beea 
made  in  consideration  of  fourteen  hundred  and  sixty  dol- 
lars, but  it  appears  fiorn  the  answer  of  Kemper  and  the 
evidence  in  the  cause,  that  the  consideration  was  one 
hundred  and  three  acres  of  land,  which  he  caused  to  be 
conveyed  to  Mrs.  Bixler,  and  $200  in  money.  It  is  in- 
sisted  on  the  part  of  the  appellee,  that  the  transaction 
atnounted  to  a  mere  exchans^  of  lands  with  her,  and  as 
such  was  not  binding  upon  her.  But  whether  it  should 
be  so  considered,  and  if  so,  whether  the  consequence 
would  follow  as  contended,  it  will  nol  be  necessary  here 
to  decide,  as  we  are  of  opinion  her  deed  to  Kemper  is 
not  legally  authenticated  so  as  to  pass  her  title.  Her  ac- 
knowledgment was  taken  before  two  Justices  of  the  Peace 
of  the  county  of  Garrard,  where  all  the  parties  resided 
and  where  the  land  was  situated. 

That  mode  of  authentication  is  authorized  by  our  stat- 
Two  Justices  of  utes  regulating  conveyances,  by  the  act  of  1785  and  also 
eountrwheretht  by  the  act  of  1796,  but  both  the  acts  require  the  certifi* 
TOfltoisVesfded!  ^^^^  ^^  ^^®  acknowledgment,  privy  examination,  4tc.  to 
laTeauihoriijio  be  returned  by  the  Justices  under  their  hands  and  seals. 

take     the     ac-   _,,    ,  ./..,.  .  .  «  .  .     • 

knowiednoioiof  Their  certificate  m  this  case  is  not  in  conformity  with  that 
covert,  bat'^r^ir  requisition.  No  seals  are  attached  to  their  signatures  and 
S'^u^dM^Xir  ®"  ^^^^  account  it  is  deemed  fatally  defective.  The  re- 
k^tandseaia,  qoisition  in  each  act  is  imperative,  and  we  are  constrain- 
aefectiTe.  ed  to  regard  a  compliance  with  it  as  essential  to  a  valid 

authentication.  We  are  aware  of  no  authority  which 
would  authorize  it  to  be  dispensed  with. 

It  follows,  from  this  view  of  the  case,  that  the  appel- 
lant failed  to  show  title,  and  consequently,  that  the  Court 
below  was  right  in  decreeing  a  rescission  of  the  contract 
between  the  parties. 

But  another  view  of  the  case  is  presented  by  the  ap- 
pellant, upon  which  he  relies. 
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After  setting  forth  in  bi9  #Q|vrer  the  trade  with  Bu1«r  K«im« 

«nd  wife,  or  rather  with  Mr3.  Bixler,  healledges  that  aba  H^^nn^ 

«nd  her  husband  had  taken  posseasioa  of  the  one  hundred  Husband  a5i 

And  three  acrea  of  land,  which  he  had  caused  to  be  con«  \!^hu?h^wa8^*iba 

veyedtoher;  thalsheaftervvardsdiedupon.it,  leaving  a  J^nce*  «n j^mt^J 

will,  by  which  she  devised  it  to  her  children.     Tt>at  her  a   deed,  uiiich 

husband  had  subsequently  died,  and  that  a  part  of  her  l^^s^^er  title, 

•children  were  still  in  possession  claiming  the  land.     He  poMeIIkJ^  ^a'icS 

farther  alledg^s,  and  it  very  satisraciorily  appears  Troin  4be  *"  podsestion  ol 

7         .  .  ,  .  .    **        x^.    .  ihe  land  received 

testimony,  U>at  the  trade  or  exchange  wuh  Mrs,  Bixler,  inexcbsoge,  and 

was  a  very  iavoiable  one  for  her  and  her  chiid^n.    He  ^hmen,  on  biU 

snakes  his  wswer  a  <iro5S  bilUgainst  ibedeviseea  or  heirs  ohMe*7ior*acoo' 

•of  Mrs.  Bixler,  and  prays,  if  bis  title  sbould  be  deemed  firmaiionorti^Je 

<lefective,  a  confirmation  of  it,  and  fof  general  relief,  a  \viinn«o ••■«!• 

Mrs.  Bixler  a  appears,  left  eleven  children,  tvvoof  whom  Srb"he*ii[«!SSJ 

answered  as  adults,  *nd  the  residue  as  infants,  by  their  ^J*''*  ^  u*A*^'*» 

-  _,  ntt      n  I      •      I  •      i        snowQ  bold    up 

guardian  aalUen\.  The.  former  admit  that  the  trade  be-  the  case  and  put 
iweeo  their  mother  and  the  eomplaioant,  ICemper,  wai)  theireiVotioo^o 
an  advantageous  one  for  her  and  her  children,  and  express  [he^'°*coniiraot 
a  willingness  for  its  coAfirmation,  aad  oSer  to  release  all  wheaofiuilas** 
their  interest  and  title  to  the  land  atteonpted  to  be  ft^Or 
▼eyed  by  their  iDother  to  eompUinant.  In  the  anaw^  of 
the  infants  it  is  also  stated  tha^  they  admitted  thei  U^ 
was  an  advantageous  one  for  iheir  iBOtber*  and  tl>ey  sufK 
pose  it  would  be  to  their  interest  that  it  sheuld  b#  eon* 
firmed.  The  Court  below  dismissed  the  cross  bill  i^bso^ 
lutely,  and  we  think  erroneously.  It  is  true,  as  the  con* 
tract  and  deed  between  the  complainant  and  Mis.  Bixler 
were  void  on  her  part,  the  Chancellor  would  have  no 
power  to  confiim  it  on  the  partof  her  infant  heirs.  They 
•could  give  no  consent,  ceitainly  none  which  would  be 
obligatory  upon  tbeni-  It  wo«ld.  in  effeat.  be  a  new  con* 
tract  between  the  parties,  which  infants  could  not  make, 
and  which  the  Chancellor  would  have  no  atithority  to  en* 
force.  But  as  to  the  adults,  we  think  the  Chanceltor 
might  properly  rule  tbem  to  an  election  whether  ibaf 
would  keep  the  tract  oonv>eyed  to  ihnii  fQOiher  or  «uf ren- 
der  ii  and  take  the  other;  and  upon  theif  failure  to  fle^t, 
decree  a  release  of  their  title  to  tbo  (QOtPpUin^Ot.  The 
abs^luie  diffniseal  of  the  oref»  bill  w^s,  ibsrefera,  erro- 
otous.  ^s  io  iha  adults  thai  answered,  ai  the  ins tanea  af 
Vol.  VII.  33 

Digitized  by  VjOOQ  IC 


a58 

tvawoBv 

MoKlNNBT. 


BEN.  MONROE'S  REPOIITS.    * 

the  complainant;  it  woald  have  been  proper  to  have  de* 
creed  that  they  convey  and  release  all  their  title  to  the 
land  embraced  in  their  mother's  deed  to  the  complainant. 
The  Court  might  also,  at  the  complainant's  instance,  have 
retained  the  case  with  a  view  to  rule  the  inrant  beiis,  as 
they  might  become  of  age.  to  an  election. 

Regarding  the  transaction  between  Mrs.  Bixlerand  the 
complainant,  as  the  facts,  we  think,  authorize  it  to  be 
considered,  as  a  mere  exchange  of  lands,  it  wauld  be 
most  iniquitous  for  her  heirs  to  hold  both  tracts.  And  the 
power  of  a  Chancellor  to  interpose,  should  such  an  effort 
be  made  by  them,  can  hardly  be  doubted;  and  hence  in 
any  view  of  the  case,  the  cross  bill  should  not  have  beea 
dismissed  absolutely. 

The  decree  must  be  affirmed,  except  so  far  as  it  dis- 
misses the  cross  bill,  and  to  that  extent  it  is  reversed,  and 
the  cause  remanded,  that  such  relief  may  be  decreed  the 
complainant,  should  he  desire  it,  as  to  the  adult  heirs, 
and  the  cause  retained  as  to  the  infant  heirs  of  Mrs.  Bixler, 
ai  herein  indicated,  or  otherwise  dismissed  without  pre- 
judice. 

The  appellee.  Hughes,  will  be  entitled  to  his  costs,  bat 
upon  the  reversal  as  to  the  cross  bill,  the  parties  thereto 
will  each  pay  their  own  costs. 

McKce  and  Letcher  ^  Tilfard  for  appellant ;  BradUy 
for  appellee. 


Ejbctment.  Snowden  vs  McKinney. 

Ca$t  67.  Error  to  the  Estill  Circuit. 

BjectmerU.    Notice  to  quit.    Sales  of  land.     Champerty. 
Junt  11.         Jvo«B  Sixplov  delivered  the  opinion  of  the  OourL 

This  is  an  action  of  ejectment,  brought  against  thede* 
eeie  lUted.        fendant  in  the  execution,  to  recover  the  possession  of 
land  sold  by  the  Sheriff. 

The  main  question  presented  is.  as  to  the  necessity  of 
notice  to  the  defendant,  to  surrender  the  possession  of  the 

Digitized  by  VjOOQ  IC 


SPRING  TERM  184T.  859 

Uad  to  the  parchaser»  previous  to  the  commencement  of      9»qwd^ 
bis  action.  McKimmw. 


The  purchaser  under  an  execution  having  received  a  A  purchuer  of 
deed  from  the  Sheriff  and  obtained  the  legal  title,  has  an  J/^tion^ir  tit 
immediate  right  of  entry  on  the  land.  The  defendant  in  Jj«<»  ^o^i^] 
the  execution  does  not  stand  in  the  relation  of  tenant,  or  the  defendant  ia 

^  ^     ,.  ,  Tx    •  I         u  Uio  execution  ij 

^asi  tenant  to  the  purchaser.  It  is  only  where  posses-  not  a  tenant  or 
sion  has  been  taken,  or  at  least  retained  by  the  consent  tS«^p^archuerf 
of  the  owner  of  the  land,  that  he  has  no  right  of  entry,  •'^^  therefore  !■ 

.  ®  '•    not  entitled   to 

and  that  the  person  in  possession  is  not  regarded  as  a  noticttoqwt. 
wrong  doer  until  he  has  been  notified  to  quit,  or  a  de- 
mand has  been  made  on  him  to  restore  the  possession, 
which  he  has  refused  to  comply  with.  Although  the  pos- 
session of  the  defendant  in  the  execution  is  an  amicable 
one,  and  consistent  with  the  title  of  the  purchaser,  yet  he 
is  under  a  legal  obligation,  whenever  the  purchaser's  title 
is  perfected,  to  surrender  to  him  the  possession  of  the 
land,  the  light  to  which  he  has  acquired  by  his  purchase. 
And,  therefore,  the  defendant  in  the  execution  is  not  enti- 
tled to  notice  to  quit,  nor  is  any  demand  of  the  possession 
by  the  purchaser  requisite,  before  he  brings  his  action. 

It  follows  also,  from  this  reasoning,  that  there  is  no  The  rendee  of  a 
weight  in  the  objection  made  to  the  title  of  the  lessor  of  fand  ?oid  hj\ 
the  plaintiff,  who  is  not  the  purchaser  at  the  Sheriff's  ecS[ifn')°ia"naI 
sale,  but  his  vendee,  that  the  deed  to  him  is  champertoos  ^^?  ^r^)^  ^* 

,       .,       T     .  1  .        .        TighUofhiaren. 

and  void.     It  does  not  result  as  a  consequence,  that  be-  dor,    and    th« 
cause  the  possession  of  land  is  of  such  a  character  as  not  to°^*obtaia  *  tbo 
to  require  notice  to  quit,  that  therefore  it  must  be  deemed  ESJchaio^li  not 
adverse.     It  has  been  held  by  this  Court  in  the  case  of  ^'ahin  the  laws 
Griffin,  ^c.  vs  Dicken,  (4:  Dana,  561,)  that  when  the  J**""***^*"^'* 
vendor  of  land  remained  in  possession  after  be  had  made 
a  sale  and  conveyance,  a  deed  made  by  the  purchaser 
passed  the  title  to  his  vendee,  and  was  not  champertous, 
because  the  possession  so  held  should  be  deemed  con- 
sistent with  the  title,  and  not  hostile  to  it.    The  defend- 
ant in  execution  remaining  in  the  possession  of  land  af- 
ter a  sale  and  conveyance  by  the  Sheriff,  must  be  regard- 
ed, particularly  (as  is  the  case  here,)  in  the  absence  of 
all  testimony  manifesting  the  actual  character  of  his  pos- 
session, as  holding  in  the  same  way,  and  a  sale  and  con- 
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That  a  Oireuit 
Jndge  refused  to 
ift:$iriic(  the  jary 
to  find  as  in  ease 
of  oon-«uit,  and 
feiiiark«d  '*that 
the  evidence  en- 
titled the  plain- 
tiff to  averdict" 
aot  avatishle  eT- 
ror;ifh«  had  been 
called  on  for  an 
instniction  it 
■bould  have  been 
given'  hypotbeli- 
cally,  predicated 
upon  the  belief 
of  the  evidence. 

In  ejectment  the 
demise  was  laid 
on  the  —  day  of 
— ,  1844,  the  ti- 
tle proved  com- 
menced on  the 
90th  Aftarch,  '44, 
which  was  before 
suit  was  brought. 
The  evidence 
should  be  so 
understood  as  to 
■tiBlain  the  ver- 
iliot  rather  than 
to  defeat  it. 


tejtift^fe   by  \^t  ptsrehaser  as  passing  the  lille  Id  ilw 
vendee. 

The  Circuit  Jddge  did  not,  as  is  assumed  by  the  as- 
signtnenl  of  cfror  en  that  point,  instruct  the  jury  thai  the 
Bvidente  entitled  the  plaintiff  to  a  verdict.  In  passing 
on  the  motion  of  the  defendant  to  instruct,  as  in  case  of 
a  nonsuit,  he  decided  that  the  evidence  entitled  the  plain- 
tiff to  a  verdict,  and  overruled  the  defendant's  motion. 
As  the  evidence  before  the  jury  clearly  authorized  a  ver- 
dict for  the  plaimiff,  there  was  nothing  vt-rong  in  this  de- 
cision, although  had  it  been  given  to  the  jury  as  an  in- 
Islruciion,  it  should  not  have  been  given  absolutely,  but 
hypolheticelly.on  their  belief  of  the  evidence. 

The  demise  is- laid  in  the  plaintiff's  declaration,  as  hav- 
ing been  made  on  the  blank  day  of  blank,  1844.  The 
deed  to  tht  lessor  of  the  plaimitt  tt-as  executed  oil  the 
20tbddy  of  March,  1844,  and  it  is  contended  that  inas- 
much as  the  plaintiff  failed  to  fill  up  the  blank  with  a 
date  subsequent  to  the  time  when  he  acquired  his  title, 
that  a  construction  which  is  least  favorable  to  him,  should 
be  given  to  the  declaration ;  and  sueh  as  would  show  thai 
he  had  no  title  at  the  date  of  the  demise.  To  give  it 
su«h  a  construction  would  be  entirely  arbitrary,  and  tend 
to  defeat,  instead  of  promoting  the  ends  of  justice. 
Having  shown  the  commencement  of  his  title,  if  the  date 
bf  the  demise  is  to  be  fixed  by  construction,  that  would 
be  most  reasonable  which  should  fix  it  at  a  period  when 
the  title  would  have  authorized  it  to  have  been  made. 
Such  a  construction  wt)uld  also  have  the  additional  re- 
eommendation  of  aiding  in  the  support  of  a  claim  foHy 
sustained  by  the  evidence  adduced  on  the  trial. 

Wherefone,  the  judgment  of  the  Circuit  Coert  is  af- 
trmed. 

Turner  for  plaintiff;  Captrion  and  Ovosleyfor  defend- 
«»t. 
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^  I    7biii26l| 

Russell  VS  Wilson.  Cam.       Iia?    8o1| 

Appbal  pkom  the  Montgomrry  Cihcuit.  Case  68. 
Slander.     Words, 

ltrt>&t  Bbxch  deliircted  the  opinion  of  the  Couili  'funs  14. 

Th£Be  is  no  malerial  variance  between  the  words  pro-  Case  stated. 
▼en  upon  the  trial  and  as  laid  in  the  declaration  ;  but  we 
are  of  opinion  the  words  proven,  or  which  the  testimony 
conduced  to  prove,  were  insufficient  to  sustain  the  plain- 
liflf's  action. 

The  testimony  conduces  to  prove  that  ihe  defendant  To  say  that 'Wii*. 

made  this  declaration:  that  Wilson  held  Foster's  horse  horaewhiUtFot- 

whilst  Foster  knocked  defendant  off  his  horse,  put  his  ^t^i^nd^n^^oS^^^ 

hand  in  his  pocket,  and  said  the  damned  old  rascal  had  ^^^"f «    pu^  ^^ 

II  I  I       I      1  .         I  /.     .  .  It         hapd in hi.» pock- 

no  money,  and  he  would  take  his  tobacco  for  his  trouble  ;  et  and  said  the 

that  one  held  while  the  other  skinned.     These  words  are  cluad  m  mon' 

substantially   laid  in   the  declaration,   wiih  an  inuendo  JJieh^j^'fobMc^ 

that  the  plaintiff  and  Foster  assaulted  with  an  intent  to  for  his  trouble; 

rob  the  defendant  of  his  money,  and  finding  no  money,  wMie^he  other 

they  picked  his  pockets  and  robbed  him  of  his  tobacco.  Jei"°nabieiirm! 

The  words  do  not  import  an  actual  robbery  of  either  poriiny  the  cora- 

I  m.         I      1         .  .         *^  .J      mission  no  felo^ 

money  or  tobacco.  The  declaration  that  Foster  said,  07. 
finding  no  money,  he  would  take  his  tobacco  for  bia 
trouble,  does  not  necessarily  imply  that  he  did  actually 
take  the  tobacco.  Foster  might  have  made  the  remark 
as  stated  by  the  defendant,  and  still  have  left  his  tobacco 
in  bis  pocket.  If  the  words  then,  do  not  import  an  actual 
robbery,  are  they  actionable,  as  importing  an  attempt  to 
rob  ?  We  think  not.  An  attempt  to  rob  was  not  a  felo- 
ny at  common  law.  The  question  then  arises,  whether 
the  words  as  proven,  present  a  case  within  our  statute, 
(2  Slat,  Laws,  1281,)  for  the  punishment  of  assaults* 
with  intent  to  rob.  The  statute  provides,  '*if  any  person 
or  persons,  with  an  offensive  weapon  or  instrument,  un- 
lawfully and  maliciously  shall  assault,  or  shall  by  mena- 
ces, or  in  or  by  any  forcible  or  violent  manner,  demand 
any  money,  goods  or  chattels  of,  or  from  any  other  pet- 
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Wabnm 
v$ 

Etbrktt. 


son  or  persons,  with  a  felonious  intent  to  rob  or  commit 
robbery  upon  such  person  or  persons,  such  offender,  his 
aiders,  abettors,  &c.,  shall  undergo  a  confinement  in  the 
jail  and  penitentiary,  &c. 

The  first  clause  makes  the  offence  consist  of  an  unlaw- 
ful or  malicious  assault  with  an  offensive  weapon  or  in- 
strument with  a  felonious  intent  to  rob.  The  offence  in 
the  second  clause  consists,  by  menaces,  or  in  or  by  any 
forcible  or  violent  manner,  of  a  demand  of  any  money, 
goods  or  chattels  of  or  from  any  other  person  or  persons, 
with  a  felonious  intent  to  commit  a  robbery  upon  such 
person  or  persons.  The  words  in  this  case  do  not  import 
an  assault  with  an  offensive  weapon  or  instrument,  nor 
do  they  import  a  demand  as  required  to  constitute  the 
offence  under  the  second  clause.  The  words,  if  true, 
therefore,  would  not  constitute  an  offence  under  tbe 
statute. 

It  follows  that  the  Court  below  erred  in  not  sustaining 
the  motion  for  a  nonsuit. 

The  instruction  given  to  the  jury,  we  think,  was  also 
erroneous.  It  was  the  province  of  the  Court,  and  not  tbe 
jury,  to  decide  upon  the  import  of  the  words,  which  the 
testimony  conduced  to  prove. 

Tbe  judgment  is  therefore  reversed,  and  the  cause  re- 
manded, that  a  new  trial  may  be  gi anted,  without  tbe 
payment  of  costs. 

Apperson  for  appellant;  Pelers  for  appellee. 


Chamcbry. 
Case  69. 

June  14. 
CftM  Staled. 


Warner  vs  Everett,  &c. 

Appeal  fkom  thb  Moittoombrt  Cikcuit. 
Attachments  in  Chancery,     Mortgages,    Frauds, 

JuDOB  Simpson  delivered  the  opinion  of  the  Court 

In  the  year  1841,  Everett  filed  his  bill  in  chanceiy,  aod 
sued  out  an  attachment  thereon,  against  James  Warner, 
alledging  that  the  defendant  was  indebted  to  him  by  note,iu 
several  sums  of  money,  and  that  he  held  on  him  twodebU 
secured  by  mortgages,  one  of  which  had  been  executed  bj 
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bin  lo  Ellis  &  White,  the  other  to  Ellis  alone ;  the  benefit  Wnan 
of  both  of  which  he  claimed  by  assignment  from  the  mort^  Etbritt. 
gagees.  Both  mortgages  embraced  the  slaves  Maria  and 
her  child,  and  no  other  property.  He  charged  in  his  bill 
that  he  believed  the  defendant,  Warner,  would  sell,  con- 
vey, orolherwisie  dispose  of  said  slaves,  with  the  intent 
to  binder,  delay  and  defraud  him  in  the  collection  of  his 
debts,  unless  prevented  by  attachment — and  he  also  made 
the  mortgagees,  Ellis  and  White,  defendants. 

By  virtue  of  Everett's  attachment,  the  Sheriff  took  the 
slaves,  Maria  and  her  two  children,  she  having  been  de- 
livered of  another  child  after  the  date  of  said  morigages, 
and  Warner  having  failed  to  execute  bond  for  their  de- 
livery, the  Sheriff  kept  the  possession  of  them,  and  hand- 
ed them  over  to  a  bailee. 

Afterwards,  on  the  19lh  of  January,  1842,  the  defend- 
ant, James  Warner,  executed  to  his  brother  Joseph  War- 
ner, a  bill  of  sale  for  the  three  slaves,  at  the  price  of 
S750,  to  be  paid,  by  first  discharging  the  debts  secured 
by  mortgage  on  the  slaves,  and  the  balance  to  be  applied 
to  the  payment  of  execution  debts  for  which  Joseph 
Warner  was  bound  as  James  Warner's  security. 

During  the  pendency  of  the  chancery  suit,  Everett  in* 
stituted  an  action  at  law,  upon  one  of  the  debts  secured 
by  note,  which  he  had  set  up  and  claimed  in  his  bill, 
and  having  obtained  a  judgment  and  sued  out  an  execa- 
iioDf  had  it  levied  on  the  slaves  Maria  and  her  children, 
and  became  himself  the  purchaser  of  them,  at  the  price 
of  SI82  36  cents,  at  a  sale  under  the  execution,  made 
by  the  Sheriff. 

This  execution  did  jnot  issue  until  some  time  after  the 
sale  made  by  James  Warner  to  his  brother  Joseph.  The 
•laves  were  held  by  the  Sheriff  under  the  attachment, 
when  both  the  sales  were  made. 

Besides  the  mortgage  debts  claimed  by  Everett,  there 
were  three  other  mortgages  on  said  slaves,  at  the  time 
that  Joseph  Warner  purchased  them  from  his  brother,  one 
given  to  William  White,  which  is  elder  than  either  of  the 
others,  one  to  Walker  Chambers,  and  the  other  to))aniel 
Walker ;  the  mortgages  transferred  to  Everett  being  junior 
in  date  to  all  the  others. 

Digitized  by  VjOOQ  IC 


264  BEN.  MONROE'S  REPORTS. 

WiRffit  Joseph  Warner  having  after  bis  purchase  of  the  slavei* 

Btekbtt.  paid  to  William  White  the  greater  part  of  the  debt  due  to 
him.  obtained  from  him  an  assignment  of  his  mortgage, 
and  in  1843,  filed  his  bill  in  chancery,  setting  out  all 
these  facts,  making  Everett  and  the  mortgagees,  and  Jas. 
Warner  defendants,  and  claiming  the  right  to  redeem 
and  hold  the  slaves  by  paying  the  debts  remaining  due  oil 
the  several  mortgages. 

These  suits  were  con;$olidated  and  heard  together,  and 
a  decree  rendered  directing  a  sale  of  the  slaves  for  the 
payment  of  all  the  debts  secured  by  the  mortgages,  and 
also  the  debts  due  to  Everett,  not  embraced  by  the  mort- 
gages. 
Qntitioni  trii-      '^^^  questions  present  themselves  for  our  considera- 

iflg  in  the  cue.     tion  : 

First:  Has  Everett  shown  himself  entitled  to  a  decree 
for  the  debts  not  secured  by  mortgage. 

Secondly:  Is  the  purchase  made  by  Joseph  Warner 
from  his  brother,  legal  and  valid. 

If  Everett's  attachment  can  be  sustained,  it  most  be 
on  the  ground  that  by  making  a  sale  of  the  attached  prop- 
erty, after  the  institution  of  the  suit,  and  during  its  pen- 
dency,  an  inference  arises  that  an  intention  existed  when 
the  suit  was  brought,  to  make  a  fraudulent  disposition  of 
the  property.  If  the  sale  be  in  itself  fair,  and  made  for 
the  purpose  of  paying  debts,  and  the  proceeds  so  appro* 
priated.  it  not  being  fraudulent  when  made,  cannot  bj 
any  fair  process  of  reasoning,  authorize  the  conclusion  of 
a  previous  fraudulent  intention. 

A  presumption  is  attempted  to  be  raised  sgalnat  iu 
hirness,  upon  the  ground  that  the  bill  of  sale  recites  the 
liability  of  Joseph  Warner  as  security  in  executions, 
when  two  of  the  debts  afterwards  paid  by  him,  the  oae 
due  to  F.  W.  Allen  and  the  other  to  McNeil  and  Thooiat. 
had  not  then  been  replevied  by  him  as  security.  But  it 
appears  that  for  these  two  debts,  he  was  security  upon  th» 
notes;  that  execution  had  issued  upon  one  and  was  ift 
the  hands  of  the  officer,  and  although  no  judgment  had 
been  obtained  on  the  other,  process  had  issued  upon  it» 
and  been  executed  upon  him  and  his  brother.     Ha  waa 
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flius  as  securily,  liable  for  both  these  debts  at  the  litue,        Wm»Mi, 
and  the  recital  in  the  bill  of  sale  is  sobataatially  true.  vthbr. 

The  evideoce»  so  far  from  justifying  Everett  in  suing  To  iMtain  an  %y 

out  the  attachment,  shows  that  the  defendant.   James  STa^a^^  it  u 

Warner,  had.  at  the  lime  that  Everett's  suit  was  brooght.  neoesaary      w 

,  .  ,    ,      ,  ...  .         -  "bo^  *   fraudtt- 

other  property  which  he  kept  m  nis  possession  for  some  lenimuntbeioKd 
considerable  time,  not  evincing  any  disposition  to  secrete  the  attachmant; 
It,  or  to  place  it  oat  of  the  reach  of  his  creditors,  although  iayJ*°o?i«inaud 
debts  weie  constantly  pressing  hi-ra,  and  his  property  was  «ft«rwarda  «?itf 
all  eihausted  in  about  a  year  after  Everett iiad  brooght <his 
soit  against  him.     No  single  act  or  declftFaticn  is  proved 
to  have  occurred  before  the  suit  was  bro«^ght.  that  would 
tend  to  show  the  existence  of  a  fraudulent  ratentioo  to 
place  bis  property  beyond  the  leoch  of  his  eredttois.    He 
was  no  doubt  very  much  invoked  in  debt,  even  beyond 
bis  means  of  payment;  but  that  fact  did  not,  of  itself, 
jasiify  a  creditor  to  sue  out  a»  atiachmet^t,  and  thus  at- 
tempt, by  a  peiversion  of  the  object  of  oor  statute  which 
authorizes  this  manner  of  proceeding  in  cases  where  fraud 
js  contemplated,  to  obtain  an  undue  advantage  over  other 
creditors,  who  -being  unwilling  to  make  the  oath  required 
ID  sDch  cases,  are  pursuing  the  ordinary  mode  for  the  col- 
lection of  their  debts. 

It  is.  however,  urged  on  the  part  af  Everett,  that  he     To  anthoiizi » 
had  a  right,  although  his  attachment  cannot  be  sustained,  f^^^ilj!^ 
lo  come  into  a  Court  of  chancery  as  a  general  creditor,  JJJ^^*^®  mi^J? 
for  the  purpose  of  having  the  mortgages  foreclosecl  and  sea  and  aubjaet 
<he  residue  of  the  proceeds  of  the  sales  of  the  property,  mortgaged to^tiie 
if  any,  after  the  mortgage  debts  were  discharged,  applied  §*J"*°^^°^n,Jit 
to  the  payment  of  his  debts.     It  is  only  necessary,  h^w-  l»«^«Ja^K«n«n'' 
^ver,  on  this  point,  to  remark,  that  to  enabl<e  a  cteditor 
to  come  into  chancery  for  this  purpose,  he  must  have  ob- 
tained a  judgment,  and  be  in  a  position  to  require  the 
'Chancellor  to  give  him  aid,  in  the  removal  of  an  incum- 
brance that  forms  an  obstacle  to  the  full  success  of  his 
legal  remedy. 

And  although  Everett  had  obtained  a  transfer  of  two 
of  tlie  mortgages,  and  had  on  that  ground  a  right  to  insti- 
tute his  suit,  yet  as  they  were  transferred  to  him  merely 
for  collection,  having  no  interest  in  them  himself,  and  the 
debts  due  to  him  having  been  contracted  before  the  trans- 
Vol.  Vll.  34 
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WAvvn       fer^  and  not  on  th«  faith  or  credit  of  the  property  mort' 
Btbistt.       gaged,  the  doctrine  of  tacking,  were  it  ever  recognized  ia 
this  State,  in  ita  most  extensive  application,  would  not 
embrace  this  case. 

The  first  question  must,  therefore,  be  decided  against 
Everett. 

It  has  been  held  in  relation  to  personal  property,  that 
notwithstanding  the  lien  in  favor  of  an  execution  in  the 
oflScer*s  hands,  the  owner  of  the  property  may,  by  a  sale 
of  it,  pass  the  legal  title  to  the  vendee,  subject  to  be  de« 
feated  by  a  subsequent  levy  and  sale  under  the  same  exe« 
cution :  Harrison  v%  Wilson,  (2  Marshall,  651.)    The 
same  doctrine  was  recognized  as  applicable  to  real  prop- 
erty, in  the  case  of  Addison,  ^c.  vs  Crow,  ^c.  (5  Dana, 
271,)  and  a  purchaser  from  the  defendant  in  the  execu- 
tion was  considered  as  invested  with  whatever  title  the 
defendant  had,  subject  to  be  overreached  and  defeated  by 
a  regular  sale  and  conveyance. 
In  analogy  to  the  doctrine  established  by  these  cases, 
A  debtor  mar  ^^  &re  of  opinion  that  the  owner  of  property  which  has 
RiLdbvwSStt^  been  seized  by  attachment  out  of  chancery,  may,  during 
ih«rei?  laL^ct  ^^^  cootinuance  of  such  seizure,  sell  and  dispose  of  such 
toUi«ezeouaon,  title  as  he  has  to  the  property,  and  the  purchaser  will  hold 
b2)ana,77i,)  So  it>  subject  to  the  final  decision  and  disposition  of  the  suit 
propw^^atuck^  ^"  chancery,  and  the  attachment  attempting  to  create  the 
•^  lien. 

The  attachment  in  this  case  not  having  been  sustained, 
it  follows  that  the  purchase  was  not  affected  by  it,  and  if 
in  other  respects,  it  be  good  and  valid,  it  cannot  be  suc- 
cessfully assailed. 

We  are  not  able  to  perceive  any  ground  upon  which  it 
can  be  impeached.  The  debts  due  by  mortgage,  and  the 
debts  for  which  Joseph  Warner  was  bound  as  the  security 
of  his  brother,  at  the  date  or  the  bill  of  sale,  and  which 
he  has  since  paid,  except  a  balance  due  on  the  mortgage 
debts  for  which  the  property  is  still  liable,  exceed  con- 
siderably, the  price  stipulated  to  be  paid,  and  the  actual 
value  of  the  slaves  at  that  time.  The  purchase  by  Everett 
under  his  execution,  did  not  invest  him  with  any  title  to 
the  property.  The  defendant  in  the  execution  had,  before 
it  issued,  sold  the  property  to  Joseph  Warner,  and  con- 
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sequeotly,  were  the  sale  Dot  liable  to  the  objectioD  that       Waivu 
the  property  was  under  attachment  for  the  same  debt,  at       Etehtt. 
the  time  it  was  made,  still  as  the  defendant  in  the  execu- 
tion bad  DO  title  whatever,  none  could  pass  to  the  purcha- 
ser. 

It  is  also  iDsisted  that  the  sale  is  fraudnleot,  iDas- 
iDDch  as  the  possession  did  not  accompany  the  sale. 
Neither  the  reason  upon  which  this  doctrine  is  founded, 
nor  the  doctrine  itself,  applies  in  a  case  like  this.  The 
possession  noust  remain  with  the  vendor  as  well  as  fail  to 
go  with  and  follow  the  title,  in  absolute  sales,  to  make 
them  fraudulent.  This  rule  of  law  has  no  application 
where  the  vendor  has  not  the  possession  at  the  time  of  the 
sale,  acd  where  consequently,  his  title  to  the  property,  as 
well  as  his  right  to  the  possession  of  it,  passes  to  the  ven- 
dee, and  nothing  remains  with  him,  to  create  in  his  favor 
a  false  credit  with  those  persons  with  whom  he  may  have 
dealings  subsequently. 

It  follows,  therefore,  that  the  decree  of  the  Circuit 
Courtis  erroneous.  Everett's  attachment  should  have 
been  dismissed,  sDd  no  costs  decreed  to  him  in  his  suit, 
on  account  of  keeping  the  slaves,  or  other  expenditures, 
M  under  the  circumstances  he  should  pay  his  own  costs 
in  that  case,  except  so  far  as  costs  may  have  accrued  to 
foreclose  the  mortgages. 

The  complainant,  Joseph  Warner,  has  a  right  to  redeem 
the  slaves,  by  paying  the  debts  and  interest  thereon,  re- 
maining due  and  unpaid  in  the  moitgages  to  White  and 
Ellis,  to  Daniel  Walker  and  to  Walker  Chambers,  as  re- 
ported by  the  commissioner. 

The  other  mortgages  have  been  paid  oflf  and  satisfied 

by  him.    He  will  have  a  right  to  his  costs  against  Everett. 

The  decree  of  the  Circuit  Court  is  reversed,  and  cause 

remanded  for  further  proceedings,  consistent  with  this 

opinion. 

Hanson,  Daniel  and  G.  Davis  for  appellant ;  Apper- 
son  and  Peters  for  appellee. 
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TnwarAss:  PhillipB  vs  Phillips,  &c. 

Case  TO.  Appeal  from  thb  Morgan  Circuit. 

AssauU  and  battery.    Husband  and  wife, 

Jime  16.        Jvoos  BfiieK  delivered  tiie  opinion  of  ike  Court 

Although  the  derendants  were  not  sued  as  husbaod 
If  the  wife  com*  and  wife,  yet  as  ibey  were  showr*  to  be  such  before  the 

mit  an    assault   .  /l     -  •   i    .r     •  «      .      i  .  . 

andi  battery  in-  fory  upon  the  tfial,  the  jeiy  were  authonzedso  to  consid- 
^l^u!b^ol  u  ««'  ^hem  iff^deterimning  how  far  the  acts  and  conduct  of 
done*b  Ms*"  *!  *he  husband  would  render  him  a  joint  trespasser  with  the 
■ent  and  aopro-  wife.  To  the  testimony  showing  tifie  eiistence  of  that  re- 
•^fiaiif  faiity.  *  lation  between  the  defendants,  there  does  not  appear  to 
have  been  any  objection  ;  nor  if  made,  are  we  satisfied  it 
would  have  been  available.  Fiom  the  fact  then  in  one 
instance,  that  the  husband  was  present  and  did  not  inter- 
pose irrany  way,  while  the  wife  committed  the  assault 
and  battery,  and  wounding,  the  jury  had  a  right  to  infer 
that  she  acted  at  least  with  his  consent  and  approbation* 
which  would  render  him  a  joint  trespasser  with  her.  So 
m  the  other  instance,  the  jury  might  well  draw  the  same 
inference  from  the  remark  of  the  husband,  while  the  wife 
was  comnritting  the  battery,  that  the  plaintiff  was  '*not 
getting  a  lick  amiss,'*  although  he  was  in  an  adjoining 
room.  It  was  not  necessary,  as  contended,  that  the  hus- 
band should  use  actual  force  to  reader  him  jointly  guilty 
with  the  wife.  It  would  not  have  been  necessary,  everv 
if  that  lelation  had  not  existed.  A  party  who  is  present, 
aiding,  abetting,  encouraging,  or  countenancing  the  act. 
h  equally  guilty  as  the  one  who  actually  commits  it.  So, 
although  a  party  may  not  be  actually  present,  but  he  is 
near  enough  to  afford  aid  and  assistance,  and  he  abets  and 
countenances  the  trespass,  he  is  jointly  guilty  as  princi- 
pal, with  the  one  who  commits  it.  The  Court  below, 
therefore,  in  any  view  of  the  case,  was  right  in  refusing 
the  instructions  moved  by  the  defendants,  that  personal 
force  on  the  part  of  the  husband,  must  have  been  used  or 
was  necessary  to  render  him  guilty.    Whether  the  remaFk 
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made  by  the  Court  ia  overruling  that  inslruction,  "that     McAllistbk 

whatever  the  wife  did  in  the  presence  of  her  husband,     Mcalmbtbh. 

was  considered  as  done  under  bis  coercion,  unless  he  at- 

tempted  to  prevent  it,"  was  made  to  the  counsel  or  to  the 

jury,  does  not  appear.     But  whether  made  to  the  one  or 

the  other,  is  not  deemed  important;  nor  is  it  important  to 

decide  whether  the  rule  of  law  be  to  the  fullest  extent  as 

stated  by  the  Court,  as  we  have  seen  that  the  presence  of 

the  hnsband,  without  interposing  when  the  trespass  was  j 

committed  by  the  wife,  aiithorizes  the  inference  that  it 

was,  at  least,  done  by  his  consent  and  approbation,  and  / 

lenders  him  equally  guilty  as  if  she  were  considered  as 

acting  by  his  coercion.    The  remark,  therefoie,  if  made 

to  the  jury,  and  although  not  to  the  fullest  extent  true, 

was  not  calculated  to  mislead  them. 

The  motion  in  arrest  of  judgment  was  properly  over-  Husband  aod 
loled.  The  proof  of  the  fact  upon  the  irial,  that  the  de-  ^jgg^^^^j^jjj*^®*: 
feodants  were  husband  and  wife,  which  did  not  appear  in  battery,  thongh 
the  declaration,  constituted  no  ground  for  arresting  the  uTe  * deciSaUoIi 

iudcrment.  ^^  ^^    tvidence 

J      o     «"••  proTea  auch  re-  ^ 

As  the  record  only  porpoits  to  contain  a  portion  of  the  lotion  it  is  no.  ^ 

.,  .  .  a  .   I    cause  lor  airart 

evidence,  we  are  not  prepared  to  say  that  a  new  trial  of  iodgnwat         % 

should  have  been  granted  upon  the  alledged  ground  that 

the  damages  found  by  the  jury  were  excessive.  V 

Wherefore,  the  judgment  is  affirmed. 

French  for  appellant;  Apperson  for  appellees.  ^ 


McAllister  v$  McAllister.  Pet.  &l  Sim. 

Error  to  the  Marion  Circuit.  Case  71. 

Evidence.     Comparison  of  hand  writing. 
Juo«B  Simpson  delivered  the  opinion  of  the  Conit.  j^^^  ^^ 

On  the  (rial  of  an  issue  on  the  plea  of  non  est  factum,^  Case  stated. 
the  suit  having  been  brought  by  petition  and  summons 
on  a  promissory  note,  the  plaintiff  having  introduced  the 
sobscribing  witness,  whose  evidence  not  being  entirely 
eatisfactoiy  as  to  the  execution  of  the  note,  which,  how- 
ever,  was  read  to  the  jury,  then  oifered  two  other  notes 
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McAllistm     for  the  payment  of  money,  called  a  witness  who  proved 
McAllistir.     their  execution,  and  they  were  permitted  by  the  Couit  to 
~  go  before  the  jury,  to  prove  by  comparison  of  hand  wri- 
ting, that  the  note  sued  on  had  been  signed  by  the  de- 
fendant, notwithstanding  an  objection  to   the  admissi- 
bility of  the  notes  for  that  purpose,  as  well  as  to  the  proof 
that  was  made  of  their  execution. 
The  general  rule  excluding  as  evidence  the  comparison 
\  The  general  rule  of  hand  writing  by  the  jury,  was  recognized  and  sane- 
son  of  hand  wri-  tioned  in  the  case  of  Woodard,  ^c.  vs  Spiller,  (1  Dana^ 

\ting  ii  not  com-    1 70  \ 
petent  evidence.    *>«^-y 

(I  Dana,  179.)  )yith  respect  to  the  admission  of  such  evidence,  for 
the  mere  purpose  of  enabling  the  jury  to  judge  of  the 
hand  writing,  great  diversity  of  opinion  appears  to  pre- 
vail in  the  decisions  in  other  States.  In  New  York,  Vir- 
ginia and  North  Carolina,  such  testimony  is  rejected.  It 
is  admitted  in  the  States  of  Massachusetts,  Maine  and 
Connecticut,  and  in  Pennsylvania  the  admission  has  been 
limited  to  popers  conceded  to  be  genuine. 
J  We  think  the  rule  excluding  such  evidence  the  most 

pro^e  ihu 'raK  ^^^^*  *"^  *^^  '®*'^  WMie  to  objection,  for  several  reasons, 
y     ae  the  most  fiafe  If  admitted,  the  genuineness  of  the  papers  upon  which 

and  least  liable     .  .    .      .       1         •  .  *  j  j 

toobjection.con-  the  comparison  IS  to  be  based,  may  be  contested,  ana 

CouJIf  rf%?w  others  successively  brought  forward,  to  the  great  consump- 

\    MdN  CaJoliSi*  ^*^"  ^^  ^™®*  ^^^  ^^^  multiplication  of  collateral  issues. 

in  opposition  to  There  will  be  also  danger  of  surprize  to  the  other  party, 

aad'connectiouL  ^ho  may  not  know  what  papers  are  to  be  produced,  and 

therefore  not  prepared  to  meet  and  repel  the  inferences 

attempted  to  be  drawn  from  them.    To  which  may  be 

added,  the  very  reasonable  apprehension,  that  it  might 

lead  to  unfairness  in  the  selection  of  the  writings  offered 

as  specimens  for  the  occasion. 

to^rr"i«^iat!      There  are  two  exceptions  to  this  general  rule: 

where   wiitinfl^s       1st.  Where  the  writings  are  of  such  antiquity  that  they 

qait7asnotto°be  cannot  be  proved  in  the  ordinary  way,  and  yet  are  not  so 

"oSffn^thJoidlf  ^'^  ^^  ^^  P''^^®  themselves.     Here  other  writings  may  be 

■aryway.yetnot  produced  which  are  admitted  to  be  genuine,  or  proved  to 

■o  old  as  to  prove   T         ,  ,    .  ,  .^  .  .... 

themseires.  24.  nave  been  acted  upon,  and  recognized  as  such  by  all  par- 

^Oon  ciea^T?7  ^i®>*  ^^^  persons  skilled  in  hand  writing,  termed  experts, 

5?b^S*the  j2-  "^"y  ^  ^*"®^  ^^  compare  them,  and  to  testify  concem- 

tytheymaycom-  ing  the  genuineness  of  the  contested  instrument. 
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2d.  Where  otbei  writings  clearly  proved,  are  already  in 
\te  case,  and  berore  the  jury.  Here  a  comparison  may 
be  made  by  the  jury  themselves.  The  reason  for  this  is 
obvious.  As  the  jury  have  a  right  to  look  at  such  wri- 
tings for  one  purpose,  there  is  no  way  to  prevent  them 
from  using  them  for  the  purpose  of  comparison ;  and  any 
attempt  to  embarrass  them,  with  impracticable  distinc- 
tions as  to  the  use  they  were  to  make  of  them,  would  be 
productive  of  more  evil  than  good. 

We  do  not  decide,  it  not  being  necessary  in  this  case 
to  do  so,  that  there  are  no  other  instances  that  would  form 
exceptions  to  this  general  rule.  We  are  satisfied  that 
this  ease  does  not  form  one.  The  two  notes  placed  be- 
fore the  jury  for  the  purpose  of  creating  a  standard  to  test 
by  comparison  the  genuineness  of  the  writing  sued  on, 
were  objected  to,  were  not  conceded  to  be  genuine,  and 
might  have  led  to  the  production  of  opposing  testimony, 
and  then  the  introduction  of  other  specimens,  thus  bring- 
ing about  collaterally  the  trial  of  an  infinite  number  of 
issnes,  in  addition  to  the  one  actually  before  the  jury. 

For  the  admission  of  this  illegal  evidence,  the  judg- 
ment will  have  to  be  reversed.  And  as  the  defendant 
had  filed  a  demurrer  to  the  plaintiff's  petition,  which  had 
not  been  disposed  of,  and  had  also  filed  a  plea  of  set-off, 
to  which  there  was  no  replication  by  the  plaintiff,  these 
irregularities  ought  to  be  corrected  on  the  return  of  the 
cause  to  the  Court  below. 

The  judgment  is  reversed,  and  caufie  remanded  for  new 
proceedings  not  inconsistent  with  this  opinion. 

Harians  for  plaintiff;  Shuck  for  defendant. 


BANHtSTKB 

WlATHBBrOBD. 

pare— there  may 
ht  other  exce[K- 
tions. 


Bannister  vs  Weatherford.  Case. 

Error  to  the  Marion  Circuit.  Case  72. 

Practice, .     Variance,      Coniracls, 

Cuisr  JvsTXCB  Marshall  delivered  the  opinion  of  the  Court.  •'""^  ^^' 

The  variance  between  the  contract  as  slated   in  the  Avarianceioijt 
declaration,  and  as  established  by  the  plaintiff's  pioof  SLy^aiiedied  in 
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BiNKMTBi.      fixing  the  days  between  which  the  hogs  were  to  be  deliv- 
WKATHsaroBD.    ered  by  the  defendant,   might  have  been  lemoved  by 
the  deciaraiioa  amendment  of  the  declaiation  during  the  trial,  and  with- 
was  to  hare^een  out  producing  a  postponement.     But  as  there  was  do 
auh^for'&iiing  to  ftDQendmenl  nor  offer  to  amend,  and  as  according  to  the 
deliver  it,  is  a  fa-  settled  rules  upon  the  subject,  this  variance  in  the  terms 
though  the    de-  of  the  Contract  on  which  the  suit  was  founded,  must  be 
hlVe^'^'bec^^ai  deemed  material,  the  defendant's  motion  for  instructions 
So^^Lai  ^""°^  *'  ^^   ^**®  ^^  *  non-suit,  should  have  been  sustained. 
But  as  upon  a  reversal,  even  upon  this  ground  alone,  the 
case  would  go  back  for  a  new  tiial,  and  this  ground  of 
variance  might  be  removed  by  amendment,  it  is  necessa- 
ry to  notice  another  error  which  occured  at  a  subsequeut 
Btage  of  the  trial. 

The  evidence  conduced  to  prove,  that  after  making  the 
contract  with  the  plaintiff,  and  long  before  the  time  foe 
delivery,  the  defendant  contracted  to  sell  and  deliver  the 
same  hogs  to  another  person,  but  that  the  hogs  remained 
in  his  possession  on  his  farm  until  some  time  after  the 
last  day  named  for  the  delivery  to  the  plaintiff,  and  were 
never  delivered  either  to  the  first  or  second  purchaser,  but 
were  in  fact  delivered  to  some  other. 

The  Court  instructed  the  jury,   that  if  after  selling  to 

the  plaintiff,  and  before  the  time  for  delivery  to  him,  the 

defendant  again  sold  them  to  another,  then  no  demand 

by  the  plaintiff  ^yas  necessary. 

If  the  second  executory  contract  bad  deprived  the  de- 

Xho^*ha?*^on*  ^^^^^^^  ^^  ^^e  right  or  power  of  complying  with  the  first, 

traded  to  deiiv-  jt  would  have  dispensed  with  the  necessity  of  a  demand  of 

er        cumbrous  .  ".  "^-^  .,..  . 

property  to  one  such  compliance.  But  as  it  did  not  so  operate,  the  mere 
RcuiM  day*  ?iad  '^^t  of  making  it,  did  not.  in  our  opinion,  constitute  in 
contracted  to  de-  jtself,  either  a  breach  of  the  first  contract  or  such  uue- 

iiver   the    same  ^ 

property  to  an*  quivocal  evidence  of  a  determination  not  to  perrorm  it, 

not  authorize' the  as  would  authorize  the  plaintiff  to  sue  for  its  breach  with- 

purchLed  to^ue'  °"^  ^^'"8  ^^  tendering,  on  his  part,  such  precedent  or 

for  breach  of  his  concurrent  acts  as  by  its  terms  were  incumbent  on  him. 

con  tract,  or  dis-    „,,      .  .  ,      '  ,       ,   ,     .  .  .  ,       . 

pense  with  per-  The  instruction  above  noticed  is  inconsistent  with  these 

formance  on  his    „i^,„_ 
part  of  every  aet    views. 

or^^^co^neumTuV      Wherefore,  the  judgment  is  reversed  and  the  cause  is 

which  devolved  remanded  for  a  new  trial. 

Usremenu^  '*       flamsoM  for  plaintiff:  iSAwct  for  defendant. 
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dark  vs  Smith,  &c.  Chawcimt. 

Erbor  to  the  Montgomery  Circuit.  Case  71. 

AUachmenl  in  chancery.     Usury. 
JTUDGS  Bbbck  deliyered-the  opmion  of  the  -Coart.  Jim^  X7. 

Smith  exhibited  this  bill  in  chancery  against  Clark,  Tke  aile^ifttioM 
selling  up  several  claims  against  him,  and  alledging  that  '^|jj«^i»*«>"** 
>be  was  atout  to  malce  a  fraudulent  dispo^tion  of  his 
property  for  the  purpose  of  hindering,  delaying  and  de- 
fi-auding  his  creditors  in  the  collection  of  their  debts,  and 
obtained  an  attachment  and  restraining  order.  Among 
(be  demands  set  forth  in  the  bill  was  a  note  for  ^186  18, 
which  the  complainant  daimed  as  assignee  of  James 
Ramsay. 

Clark,  in  his  answer,  alledged  and  set  forth  various  CUik'^c  ^tuxm. 
monied  transactions  between  him  and  Ramsay,  in  which 
the  latter  had  exacted  from  him  usurious  interest  to  a  ^ 

hrge  amount,  and  charged  that  the  entire  consideration 
of  this  note  was  usurious  interest,  and  that  Ramsay  was, 
besides,  indebted  to  him  a  large  sum  for  usury  which  he 
had  paid  him.  He  denied  that  he  had  made,  or  had  at. 
tempted  or  intended  to  make,  any  disposition  of  his  prop- 
erty for  the  purpose  of  defrauding  his  creditors,  as  charg- 
ed by  the  complainant.  He  made  his  answer  a  cross  bill 
against  Smith  and  Ramsay,  prayed  that  the  note  for 
$186  i8,  might  be  cancelled  and  surrendered  up  to  him, 
and  for  such  further  decree  against  Ramsay  for  usury  paid 
him,  as  he  might,  in  equity,  be  entitled  to. 

Smith  answered  the  cross  bill,  denying  that  he  had  any  auitii^§*Btw«t. 
knowledge  of  the  alledged  usurious  exactions  by  Ram- 
aay,  except  that  the  note  in  contest  included  usurious  in* 
terest  to  the  amount  of 'Sll  44,  for  which  he  had  enter- 
ed a  credit  before  the  commencement  of  his  suit. 

Ran>say  admits  in  his  answer,  with  some  exceptions,      Ramsay's  »■- 
the  allegations  of  Clark  in  his  cross  bill,  in  regard  to  the  ■^®'* 
transactions  between  them,  and  the  extent  of  the  usury. 
He  denies,  however,  that  he  loaned  him  in  1835,   $600, 
Vol,  Vn.  35 
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Cr.ABK 

v$ 
Sum,  «o. 


Dtcree  of  tho 
Chomit  C«iift 


Tk«  Bflsigoor  of  a 
BOta  ii  aot  a  oe* 
eetiary  party  to 
a  bill  and  attach- 
ment by  the  aa- 
aignM,  to  lecoT' 
•r  the  amount  of 
a  note. 


A  debtor  coa- 
templatinf  asale 
•f  all  hU  eiute 
to  his  ton,  on 
long  crediti,  and 
transferrin;  his 
notes  to  bis  cred- 
itor,   juatifies  a 


<~N 


\\|\)- 


as  charged,  but  says  be  purchased  a  note  upon  him  for 
about  that  amouDt,  upon  which  he  charged  him  10  of 
12  per  cent.  That  in  January,  or  February  or  March, 
1840,  he  and  Clark  had  a  full  settlement,  and  Clark  paid 
him  up  all  he  owed  him,  and  on  the  same  day  he  loaned 
him,  at  a  reduced  rate  of  interest,  viz:  at  nine  per  cent., 
about  3500.  That  about  a  year  afterwards.  Clark  paid 
him  $400,  and  gave  him  his  note  for  $157  for  the  resi- 
due, which  note  and  interest  was  the  consideration  for 
the  $186  note.  He  denies  that  the  settlement  and  pay- 
ment by  Clark,  of  what  he  owed  him  in  1840,  was  in 
cpnsequence  of  any  arrangement  or  understanding  be- 
tween them  that  he  was  to  release  to  Clark  any  portion  of 
the  money  paid,  but  b^e  assigned  as  a  reason  for  paying 
it»  that  he  could  procure  money  at  a  lower  rate  of  intei- 
est.  That  sometime  afterwards,  on  same  day,  upon  bis 
agreeing  to  reduce  the  rate  of  interest,  Clark  took  $500. 

The  Court  adopted  as  a  basis  for  ascertaining  the  usury 
in  the  $186  note,  the  loan  of  $500,  made  in  1840,  and 
upon  that  basis  reduced  it  to  $136  52,  and  for  that  and 
other  sums  found  due  the  complainant,  decreed  a  sale  of 
the  attached  property.  Upon  the  cross  bill  Clark  was 
decreed  his  costs»  but  no  relief  over  against  Ramsay. 
To  reverse  that  decree,  Clark  has  brought  the  case  to  this 
Court  for  revision,  and  Smith  has  assigned  cross  errors. 

The  first  question  for  consideration  is,  whether  tbe 
proper  parties  were  before  the  Court  upon  the  oiiginal 
bill. 

It  is  contended  that  Ramsay  was  a  necessary  party, 
but  the  objection  is  deemed  wholly  untenable.  By  the 
assignment  to  Smith  he  had  parted  with  all  his  intereal 
in  the  note,  legal  and  equitable,  and  was  neither  a  ae* 
cessary  nor  a  proper  party,  li  was  not  the  business  of 
the  complainant,  but  Clark,  to  bring  him  before  the 
Court  to  enable  him  to  assert  his  equity  against  the  note* 

2d.  It  is  insisted  that  the  complainant  failed  to  show 
sufficient  cause  for  suing  out  the  attachment.  It  satisfac* 
torily  appears,  we  think,  in  view  of  the  answer  and  the 
testimony  in  the  cause,  that  shortly  prior  to  the  filing  of 
the  complainant's  bill,  Clark  contemplated  a  sale  of  all 
bis  estate  to  his  son,  upon  long  credits,  and  transferring 
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to  his  creditors  his  son's  notes.     His  son  was  entirely        ^^^n 
vvithout  means,  and  the  object  of  the  sale  or  transfer  to      Smict,  tA 
him,  although  not  designed  ultimately  to  defeat  his  cted-  creditor  in   at^ 
itors  in  the  collection  of  their  debts,  was  to  postpone  and  JJJty^undw^'St 
delay  their  collection,  which  would  bring  the  case  clearly  "^^aie. 
within  the  provisions  of  the  statute.    We  are  of  opinion, 
therefore,  the  Court  below  was  right  in  sustaining  the 
attachment. 

3d.  It  is  contended  that  the  Ramsay  note  should  have 
been  cancelled,  and  that  Clark,  upon  his  cross  bill,  should 
have  been  decreed  the  residue  of  his  claim  upon  Ramsay 
for  usury. 

The  Court  below  was  right,  we  think,  in  not  going  b^ 
hind  the  transaction  of  1840,  the  $500  loan,  for  the  pur. 
pose  of  ascertaining  the  eitent  to  which  the  note  inques- 
tiOD  should  be  reduced.  The  deposition  of  Ramsay  was 
taken  in  the  cause,  and  read  without  objection.  He 
adopts  his  answer  as  part  of  his  deposition.  We  think 
it  may,  therefore,  be  assumed  that  the  loan  of  the  S500 
in  1840,  had  no  connection  with  the  previous  usurioue 
transactions  between  the  parties,  and  should  be- treated 
as  a  new  and  oiiginal  loan.  Had  the  amount  then  owing 
by  Clark  been  paid  up  with  the  understanding  it  was  to 
be  re-loaned,  or  for  the  purpose  of  evading  or  checking 
the  operation  of  the  usury  laws,  the  case  would  have  been 
different,  and  the  whole  would  have  been  regarded  as  a 
continuous  transaction ;  but  the  denials  in  the  answer, 
eostained  by  the  testimony,  forbid  the  idea  that  such  was 
the  case.  Against  the  $186  note  in  the  hands  of  the 
complainant  as  assignee,  therefore,  Clark  has  manifested 
no  equity,  eicept  to  have  it  purged  of  the  usury  included 
in  it,  regarding  the  loan  in  1840  as  a  new  and  original 
loan.  As  against  the  assignee  he  had  no  right  to  offset 
the  usury  previously  paid  assignor ;  and  as  we  are  satis- 
fied too  large  a  sum  has  not  been  decreed  as  due  upon 
that  note,  we  are  of  opinion  there  is  no  error  in  the  de- 
cree, so  far  as  it  relates  to  the  relief  granted  upon  the 
original  bill,  to  the  prejudice  of  Clark. 

But  it  is  manifest  there  is  an  error  in  the  decree  to  the 
prejudice  of  the  complainant.  The  amount  due  upon  the 
^186  note  on  the  22  March.   1844,  after  deducting  tha. 
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Cr^ABK         Qsury,  ascertained  upon  the  principles  of  the  decree,  wa# 
Smtct,  ^0.      $163  95,  instead  of  $136  52.  the  amount  decreed.     For 
this  error  alone,  the  decree  upon  the  cross  errors  of  the 
complainant,  must  be  reversed. 

Upon-  the  cross  bill  or  Clark,  we  are  of  opinion  he 
**^*^*"8i°^  should  have  been  decreed  relief  against  Ramsey  for  the 
to  Smith,  who  Bsury  paid  prior  to  the  settlement  and  loan^  of  the  $500 
ly  U)  TecoveTihe  in  1840.  He  charges  that  the  monied  transactions  bc- 
SidShiawweV  ^^'^®"  ^^^^  commeneed  in  1835,  and  had  been  conlinu- 
a  cros»  bill,  ed  uD  to  the  execution  of  the  note  assii^ned  to  the  com- 
in  the  note,  and  plainant.  JDUtit  appears  from  the  answer  and  deposition 
mM^o\\luii  of  Ramsay,  that  that  note  grew  out  of  the  loan  of  1840, 
^rl^  ^*  ^'*°l'  between  which  and  the  closing,  of  the  former  transaction, 

aetioa  with  ° 

which  the  aote  there  had  been  a  very  short  interval  of  a  few  hours.  The 
Held  tha^*  he  dieclosureof  that  fact  constitutes,  we  think,  no  valid  ob- 
li*^irMnotbal^  j^ction  to  the  relief  sought,  as  against  Ra«isay,  for  the 
■edbyUmc.         usury  prior  to  the  settlement  in^  1840. 

Whether  more  than  five  years  had  elapsed  from  that 
vettlement  and  payment,  before  the  exhibition  of  the 
cross  bill,  does  not  very  satis-faetorily  appear,  nor  is  it 
important  to  determine,  since  the  statute  of  limitations 
or  lapse  of  time  has  not  been  relied  on  by  Ramsay  in  bar 
of  any  portion  of  the  relief  sought. 

The  decree  is,  therefore,  reversed,  as  to  the  original 
bill,  upon  the  cross  errors  of  Smith,  and  as  to  the  cross 
bill,  it  is  reversed  upon  the  errors  of  Clark,  and  the  cause 
remanded  that  the  error  as  indicated  to  the  prejudice  of 
Smith,  may  be  corrected ;  and  that  the  usury  paid  by 
Glark  to  Ramsay  prior  to  the  loan  of  the  $500  in  1840, 
may  be  ascertained  and  decreed  to  him. 

Clark  will  be  entitled  to  his  costs  in  this  Court  against 
Ramsay,  and  Smith  to  his  costs  against  Clark,  but  he  will 
not  be  entitled  to  damages,  as  he  was  unwilling  to  abide 
by  the  decree,  and  at  his  instance  it  has  been  reversed. 

Hazlerigg  for  plaintiff;  Hanson  and  Chiles  for  de- 
fendants. 
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Burnett  vs  Meadows'  Administrator.         Dktinuk. 

Error  to  the  Washington  Circuit.  Case  74. 

Administrator.     County  Court,     Jurisdiction, 
JvooE  Simpson  delivered  thw  opiiiion  of  the  Court  J^ne  19. 

This  is  an  action  of  detinue  for  a  slave,  brought  by  the  cas«  stated. 
defendant  in  error,  as  administrator  (je^nis  non  of  Rich- 
ard Meadows,  deceased. 

Meadows  being  a  resident  of  Essex  coooty,  Virginia, 
contemplating  a  removal  to  the  county  of  Nelson,  in  this 
State,  died  on  the  route,  before  he  had  got  out  of  the 
county  of  Essex,  after  he  had,  his  family  and  property 
being  along  with  him,  commenced  his  intended  removal. 
After  bis  death,  his  family  continued  their  journey,  bring- 
ing with  them  the  property,  and  settled  and  resided  for 
some  years  in  Nelson  county.  No  part  of  his  property 
was  actually  in  this  Slate  at  the  period  of  his  death. 

Has  a  County  Court  in  this  State,  any  power  under  a  citizen  of  vir^ 
these  circumstances,   to  grant  an  administration  on  this  fo"**remove*"ia 

estate?  Kentucky  start- 

mi_  .  •  •      t  J  1  .11    ed  with  hia  prop- 

The  succession  to  his  slaves  and  personal  estate  should  erty,  and  died  on 
no  doubt  be  regulated  by  the  laws  of  the  country  where  ii*y%onImucdXe 
he  resided  when  he  died.     And  had  he  been  domiciled  in  joimey,  wiihthr 

property  to  Ken- 

the  State  of  Virginia  at  the  time  of  his  death,  and  his  tucky.  Held  that 

property  afterwards   been  brought  into  this  State,  no  ad-  of*  the^'countf 

ministration  on  it  could  have  been  granted  here,  as  was  i^catJd  with"thff 

decided  by  this  Court  in  the  case  of  Emoj-y  vs  Miller,  vp?.^^J  ^^  i^" 

*  risdiction         tc 

(1  Marshall,  300.)  grant     adminU' 

Inasmuch,  however,  as  this  property  was  in  transitu 
when  he  died,  and  afterwards  reached  its  destination,  and 
as  many  inconveniences  would  necessarily  result  from 
the  absence  of  power  in  our  County  Courts  to  regulate 
its  administration,  it  should  be  regarded  as  being  at  the 
time  of  his  death,  constructively  in  this  State,  under  the 
circumstances  here  presented,  solely  however,  for  the 
purpose  of  enabling  a  County  Court  in  this  State  to  grant 
an  administration  thereon. 


tratioD. 
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BoKNirr  Under  our  slalules,  tKfe  jurisdiction  of  the   County 

Mbadows*  Ad'b.  Court  in  granting  administration,  is  determined  by  the 

residence  of  the  intestate,  if  he  have  one,  if  he  have  none, 

then  by  the  place  of  his  death,  or  the  county  wherein  his 

estate  or  the  greatest  part  thereof  may  be. 

In  this  case,  the  question  occurs  as  to  the  county  where 
Th«  right  to  ap.  this  jurisdiction   attaches.     As  the  property  was  taken » 

point  an  adm'r.  ,,  .  i«».i 

de bonis non,  be-  accordmg  to  its  Contemplated  destination,  to  the  county 
CoSnij  Coan^ol^  ^^  Nelson,  and  kept  there  for  some  years,  that  county  is 

thecounty  which  obviouslv  the  place  where  the  property  should  be  regard- 
first  granted  ad.      ,        ,    •'.       /  .       ,      r    ^  .      .  T  t. 
miDistrntion,  tbo  ed  as  having  been  at  the  death  of  the  intestate,  and  the 

tome  effects  ia  County  Court  of  that  county  must  be  considered  as  having 
irgWea  no°"ight  j""sdiction  over  the  subject,  in  conformity  with  the  ad- 
to  make  such  judged  construction  of  our  statute  in  the  foregoing  case 
of  Embry  vs  Miller,  making  the  language  relate  to  the 
county  where  the  estate  may  be  at  the  death  of  the  intes- 
tate, and  not  at  the  time  of  the  grant  of  the  administration. 
The  County  Court  of  Nelson  did,  in  the  first  place, 
grant  administration  on  this  estate.  That  administrator 
having  removed  to  the  State  of  Missouri,  the  defendant 
in  error  was  appointed  administrator  de  bonis  non,  by  the 
County  Court  of  Washington.  This  appointment  is  a^ 
tempted  to  be  sustained  on  the  ground,  that  the  slave 
which  is  the  subject  of  controversy  was  in  the  county  of 
Washington  when  the  appointment  was  made.  This  ju- 
risdiction of  the  County  Court  is  local.  It  confines  itself 
to  the  county  where  the  property  is  at  the  death  of  the  in- 
testate. It  cannot  be  transfered  to  another  county,  by 
the  removal  of  the  property.  Such  a  doctrine  would  lead 
to  the  worst  results.  It  might  import  jurisdiction  to  sev- 
eral County  Courts,  and  give  rise  to  the  strange  anomaly 
of  two  or  more  lawful  administrators  of  the  same  estate 
existing  at  the  same  time. 

It  results,  therefore,  that  the  County  Court  of  Wash- 
ington had  no  power  to  make  the  appointment,  and  con- 
sequently that  the  person  so  appointed  had  no  righl  to  de- 
mand or  sue  for  the  property,  as  was  decided  by  this 
Court  in  the  case  of  Drake's  administrator  vs  Vaughn, 
(6  /.  /.  Marshall,  143.) 
An  instruction  to  this  efiect  was  moved  for  on  the  paf  t 
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of  the  derendant,  in  the  Circuii  Court,  and  was  oveiruled.         Jarbos 

va 

In  this  the  Court  erred.  McatebVHb^i. 

Wherefore,  the  judgment  is  reversed,  and  cause  re- 
roanded  for  further  pioceedings    consistent  with  this  . 
opinion. 

Thurman  for  plaintiff;  Booker  for  d#fendant. 


Jarboe  vs  McAtee  s  Heirs,  &c.  CHi^NCBRY. 

Appeal  from  the  Mabion  Circuit.  Case  75. 

Evidence.  .  Grants.    Presumptions.    Lapse  of  time. 
Power  of  Attorney.     Costs. 

Judos  Sihpbo v  delivered  the  oplDion  o{  the  Coutt.  June  19. 

This  is  a  suit  in  chancery,  brought  by  the  plaintiff  in  ^^^  g^^ted. 
error,  against  the  administrators  and  heirs  of  George 
McAtee,  deceased,  for  a  specific  eiecution  of  a  contract, 
by  which  George  McAtee  in  his  lifetime,  sold  to  him  a 
certain  tract  of  land,  that  he  is  anxious,  as  be  alledges, 
to  retain,  if  he  can  procure  a  good  title  for  it  from  the 
defendants,  if  not,  he  asks  a  rescission  of  the  contract 
upon  equitable  terms. 

The  administrators  of  McAtee  having  obtained  a  judg- 
ment at  law  against  him  for  the  last  instalment  of  the 
purchase  moaey,  he  enjoined  that  judgment,  and  alledg- 
ed  that  be  bad  tendered  to  the  administrators  the  balance 
of  the  purchase  money,  and  offered  to  pay  it  over  to 
them,  upon  the  condition,  that  they  would  make  him  a 
good  title  to  the  land. 

The  Court  on  the  hearing  of  the  cause,  decreed  that     D«cre«  of  Uie 
the  defendant's  title  was  good,  caused  a  deed  to  be  exe-  circuit  Coutt. 
cuted  by  them  to  the  complainant,  dissolved  his  injunc- 
tion without  damages,   but  gave  him  no  decree  for  his 
costs. 

Several  objections  are  made  to  the  title,  which  we  will 
dis|MH5eof  in  the  order  that  they  arise. 

No  patents  having  been  filed  by  the  defendants,  it  is  Teatimoiif  ad. 
conteoded,  that  this  forms  an  insuperable  objection  to  "^>^^.  ^fthout 
their  title,  as  there  is  nothing  to  show  that  the  Common-  Circuii    Cotn, 
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Jabboi         wealth  has  ever*parled  with  her  title  to  this  land.     This 

McAtbs'8  Ha'i.  objection   is  unavailing,    for   two  reasons.    In  the  first 

ihoufhDoTofthe  place,  the  testimony  in  the  cause  shows  that  part  of  the 

cwnot   bf  "Ibl  land  is  covered   by  Williams*  patent,  and  the   residue 

J^^dtom  Uiis  thereof  by  a  patent  to  Samuel  Conley.     This  evidence 

was  used  without  objection ;  and  although  if  excepted  to 

as  illegal,  it  should  have  been  excluded,  it  not  being  the 

best  evidence  to  establish  the  existence  of  the  patents, 

yet  having  been  admitted,  it  is  sufficient  to  show  that  the 

title  to  the  land  has  passed  from  the  Commonwealth. 

In  the  next  place,  the  testimony  clearly  shows  the  fact. 

This  €oart  will  ^^^^  ^^  ^^^  ^^^^  when  the  case  was  heard,  the  complain- 

BrMame  a  gram  ant,  and  those  under  whom  he  claims,  had  been  in  the 

irom   the  Com-  .  -    ,      ,       ■       i    •     .        •     i      •  hi 

monweaiiji  after  possession  of  the  land,  claimmg  it  during  all  the  time  as 

Soy^MMhc"pos-  their  own.  for  upwards  of  fifty  years,  which  would  have 

Md'^hoidb^^M  authorized  the  presumption  that  a  grant  to  the  land  bad 

^^V*jP^^^^  been  made  by  the  Commonwealth. 

1221;  Qreenltaf,  .  i.       i  •  i       •  «.  . 

50.)  A  grant  has       After  long  contmued  enjoyment,  a  grant  from  the  crown 
?n  N.  ^a?k  u'JSn  ^ay  be  presumed:   (3  Starkie.  1221 ;  Greenleaf  on  Evi- 
Tew  thin  40% rs.^  i^nce.  50.)     In  regard  to  public  grants,  a  longer  continu- 
(ioj0An.377.)     ed  peaceable  enjoyment  has  generally  been  deemed  ne- 
cessary, in  order  to  justify  this  presumption,  than  is  deem- 
ed sufficient  to  authorize  the  like  presumption  in  the  case 
of  deeds  from  private  persons. 

In  the  State  of  New  York,  it  has  been  decided  that 
less  than  forty  years  possession  of  a  tract  of  land,  where 
it  appeared  that  there  had  been  an  order  of  council  for 
the  survey  of  the  land,  and  an  actual  survey  thereof  ae* 
cordingly,  created  the  presumption  that  the  patent  had 
been  duly  issued:  (10  Johnson,  377.) 

It  is  the  policy  of  the  law,  and  necessary  to  the  repose 
and  security  of  society,  that  such  a  presumption  should 
be  indulged,  where  individuals  have  continued  in  the  pos- 
session of  the  land  for  a  great  many  years,  treating  it  as 
their  own,  and  holding  and  claiming  it,  under  a  patent 
from  the  Commonwealth,  either  to  themselves  or  to  same 
other  individual. 

We  are  of  opinion  that  after  the  lapse  of  fifty  years, 
which  is  the  longest  period  allowed  by  our  statute,  for  the 
institution  of  a  suit  for  any  desciiption  of  real  property, 
the  presumption  of  a  grant  from  the  Commonwealth,  is 
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BUtborused  in  favor  of  a  possession  which  has  been  ^coc-        ^^  ^^^ 
iiDoed  during  Ihe  whole  time,  where  the  land  so  possessed  McA«g*«  Hb'i, 
is  claimed  to  have  been  patented  and  held  under  such 
claim.    This  presumption  is   peculiarly  .pr<»per  in  ttiia 
State,  the  history  of  its  4and  titles  showing  that  the  lands 
were  oAen  covered  by  several  conflicting  grants. 

For  a  portion  of  the  land  sold  to  the  complainant,  a     An  ^'^i^ 
deed  had  been  executed  from  Samuel  Conley  to  Henry  ^ifbt  prenmi* 
McAtee,  in  the  year  1793,  by  an  iadividual  who-repre-  jJfliori^*to<SiH 
sented  himself  to  be  the  agent  of  Samuel  Conley,  who  JJJiioJhJi/^ 
was  the  patentee.    No  evidence  of  that  agency  having  hi*  ^cd  for  -fii 
been  produced,  it  is  contended  that  the  title  as  to  that  ^^^' 
part  of  the  land,  is  defective,  nothing  having  passed  by 
the  deed,  inconsequence  of  the  want  of  authority  in  the 
agent  who  made  it.    McAtee  and  those  claiming  under 
bim,  having,  however,  .held  the  possession  of  the  land 
ever  since  under  that  conveyance,  the  existence  of  a 
power  of  attorney  may,  after  so  great  a  lapse  of  time,  be 
presumed,  paiticularly  as  the  possession  has,  by  its  long 
duration,  ripened  into  an  indefeasible  title. 

It  appears  that  Isaac  Pottinger  having  a  deed  for  a  part  tim  graotee  in  m 
of  the  land,  sold  it  to  George  McAtee,  but  that  instead  of  ue^assi^edfo^ 
making  him  a  deed  of  conveyance,  be  merely  assigned  ^ hia rcnde* ifii 
over  to  him  all  the  right  and  title  to  the  <]eed  be  had,  for  !kit  right  and  u* 
value  received.  The  defendants,  by  cross  bill,  brought  bedla^e  deed! 
the  heirs  of  Pottinger,  be  having  died,  before  the  Court,  "uhVJh^***giiJ 
and  they  were  decreed  to  convey  to4be  complainant:  and  ^te   of  trandc, 

.    »     .    .      i-.       ...  r     ..       /       .     andlkoOhanoel- 

li  is  now  urged  that  the  Court  had  no  power  todiFectsuch  lor  should  decree 
conveyance  to  be  made,  the  assignment  on  the  deed  not  ^a/^i/f  262!)'  ^^ 
being  such  a  memorandum  of  a  contract  in  writing,  as 
would  take  the  case  out  of  the  statute  of  frauds.  The 
deed  itself  is  sufficiently  descriptive  of  the  land  sold,  the 
assignment  is  for  value  received,  and  shows  the  payment 
of  the  consideration.  It  was  within  the  principle  settled 
in  the  case  of  Fugate  vs  Hansford,  (3  LiU,  262,)  and  au- 
thorized ihe  Court  to  enter  up  the  decree  that  was  ren- 
dered. 

As  it  regards  the  forty  nine  acresof  land,  McAtee  was 

only  to  make  the  complainant  such  title  as  the  bond  he 

held  on  Isaac  Pottinger  and  others  stipulated  for,  that 

4.itle  he  got.  and  he  has  no  right  to  object  to  it.    The  proof 

Vol.  VII.  36 
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Jauox        shows,  however,  thai  it  bad  been  held  in  possession  by 
MoArai's  HK*a.  Potttnger  and  those  under  whom  he  claimed,  for  upward* 

of  forty  years. 
In  estimating  the  duration  of  the  possession,  it  ought 

to  be  brought  up  to  the  time  of  trial,  and  not  be  made  ta 
dim«Sn*of?polh  ®'°P  *^  ^^^  commencement  of  the  suit.  If  the  vendor  is 
loMiobinftcon-  able,  at  the  time  when  the  cause  is  tried,  to  make  a  good 
▼endorand  yen.  title,  the  settled  doctrine  upon  the  subject  rs.  that  the 
^  Maevia^n  vendee  who  comes  into  chancery  for  a  rescission,  will  be 
shraid  •i^i>'>^  required  by  the  Chancellor  lo  accept  the  title  then  made 
the  tiiai,  and  if  perfect,  the  coflsequence  of  which  is,  that  the  possession 
Ue  is^theo'lood  of  the  vendee  up  to  that  period,  enures  to  the  benefit  of, 
SJtiu  "*"***^'  and  goes  to  strengthen  his ,  vendor's  title. 

We  consider  the  certificate  of  the  Clerk  on  the  deed  of 

Henry  McAtee  and  wife  to  Isaac  Pottinger,  sufficient  for 
ThU  Comrti  will  the  purpose  of  passing  the  wife's  dower.    The  deed  is 

not,  in  the  ab-    ,        ,  .       .   ..         ,        .      ,        ...  . 

sence  of  proof,  dated  in  eighteen  hundred  and  eighteen,  and  as  it  is  not 
Jmr™«t*who  ahown  that  McAtee's  wife  is  still  living,  the  Court  would 
conveyed  thirty  j^^  f^j  inclined  to  indulge  the  presumption  that  she  still 

yean  ago  it  siiii  ^  *  * 

]i?iDS*  continued  to  live,  when  nearly  thirty  years  have  elapsed, 

even  bad  the  acknowledgment  of  the  deed  as  certified  by 
the  Clerk,  been  deemed  insufficient  to  transfer  her  right 
of  dower  to  the  vendee. 

There  is  nothing  in  the  objection  that  Williams  has 
never  been  paid  for  the  land  within  his  patent  boundary. 
The  presumption  of  payment,  after  the  lapse  of  some 
forty  five  or  fifty  years,  is  irresistable,  and  cannot  be  re- 
pelled by  any  declarations  made  by  Pottinger,  after  he 
had  sold ;  such  declarations  not  being  evidence  against 
his  vendee. 

It  is  urged,  however,  that  Jarboe  should  have  been  re- 
lieved from  the  payment  of  interest  on  the  balance  of  the 
At  law,  a  fender  purchase  money,  and  that  the  decree  in  this  respect  is 
of  no  aTaii  to  erroneoQs.  The  proof  of  tender  is  not  complete.  The 
lees  The'money  witness  did  not  know  the  amount  of  money  actually  ten- 
Court^^when^  dered.  But  weie  the  evidence  on  this  point  sufficient,  ia 
tender  is  plead-  order  to  make  a  tender  available  in  a  case  of  this  kind,  it 

ed:  80  in  chaa<    ...  ,  ,    .  , 

eery  when  a  ten-  IS  mcumbent  on  the  complainant  to  pay  the  money  into 

der  18  relied  on.  Q^y^^  g^  ^^^^^  during  the  loug  progress  of  a  chanceiy  suit, 

it  may,  under  the  control  and  direction  of  the  Chancel- 
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loT,  be  rendered  productive.  In  a  plea  of  tender  at  law, 
(be  parly  to  get  tfae  benefit  of  his  plea,  has  to  bring  the 
money  into  Court.  Much  stronger  reasons  exist  for  re« 
<]uiriBg  this  to  be  done  in  a  case  to  be  settled  by  the 
ChaneeHor.  In  his  Court,  equitable  considerations  have 
«n  extensive  influence.  Seeing  the  purchaser  in  the  pos- 
session  and  enjoyment  of  the  land,  and  still  retaining, 
and  in  all  reasonable  probability,  asing  the  money,  after 
a  formal  tender  of  it  ia  his  vendor,  it  would  appear  just 
and  equitable  that  be  should  be  held  responsible  for  the 
interest  on  it,  from  the  time  it  was  payable. 

The  complainant,  however,  was  entitled  to  his  costs. 
When  he  instituted  his  suit  the  defendants  were  not  abl^ 
to  make  him  a  title.  He  had  a  right,  therefore,  to  apply 
to  the  Chancellor  for  relief,  and  his  costs  ought  to  have 
been  decreed  to  him. 

For  this  failure  the  decree  is  reversed  ;  in  every  other 
particular  it  is  affirmed,  and  the  cause  is  remanded  with 
directions  to  render  a  decree  that  the  defendants,  the  ad- 
ministrator and  administratrix  of  George  McAtee,  out  of 
the  assetts  in  their  hands  unadministered,  pay  to  the  com- 
plainant his  costs  in  that  Court  expended. 

As  the  plaintiff  in  error  assailed  the  decree  u];x>n  its 
whole  merits,  and  only  obtained  a  very  partial  reversal, 
he  will  not  be  allowed  his  costs  in  this  Court.  The  pai- 
ties  must  pay  their  own  costs  here. 

Morehead  Sf  Reed  and  Hill  for  appellants ;  Hardin, 
Harlan  ^  Craddock  and  Kdly  for  appellees. 


HOMTKR,  4M. 
98 

Biowir. 


▲  fttndM  goiDS 
into  chancery  l# 
compel  a  con- 
Tefance  of  a 
good  tllle^  has  a 
right  to  hia  coiLs 
where  the  title  if 
perfected  aflex 
the  AlUkg  of  the 
biU. 


Hunter,  &c.  vs  Brawn. 

Errok  to  the  Nki.son  Circuit. 
ParlUian.     Conveyances,    Practice. 
Chibf  Jvstigv  Mabshall  deU^erod  the  (pinion  of  the  Goturt 

The  power  of  a  Court  of  equity  to  decree  motnal  con- 
veyances, is  a  distinct  and  prominent  ground  of  equity 
jurisdiction  in  case  of  partition.  At  law  the  proceeding 
stops  with  the  ascertainment  of  the  different  shares,  and 


Chamcery. 
Case  76. 

June  22. 

To  decree  con* 
▼eyanceaisapro- 
mineatgroiindof 
equity  jurifldie- 
tioa  m  eases  of 
partitiooi 
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Huvm,  «a.     placing  tho  parties  in  posssession.    In  equity  "it  pio- 
Biowir.        ceeds  upon  conveyances  to  be  executed  by  the  parties/' 
the  hoiden   of  aud  eannot  be  effectually  had  without  them:  {SU>ry*s 
mlitbS'pUu.!  EquUy.  sec.  652 ;  2  Sch,  ^  Ltf.  371-2.)     And  as  the 
Court  does  not  decree  conveyances  from  parties  having 
equitable  titles  merely,  it  follows  that  where  those  imme- 
diately interested  in  the  partition  have  equitable  and  not 
legal  title,  the  holders  of  the  legal  title  should  be  before 
the  Court,  so  that  by  the  conveyance  from  him,  the  object 
ef  the  proceeding  may  be  completely  attained,  and  the 
litigation  on  the  subject  fully  ended. 
In*  a  case  where,  owing  to  peculiar  circumstances, 
Wh«n  upon  d*-  |{)0  i^oal  title  could  not  be  at  once  conveyed,  the  Court 

crteing  partition        .  ,       ,      ,    ,  ,  .  .  . 

the  legal  tiUb  might  doubtiess,  make  partition,  give  possession  and  se- 
once^madt)  the  eure  the  enjoyment  accordingly,  until  effectual  conveyan- 
Siw?^Mc"S  c«s  <5^"'d  ^^  ^^^^''  (Story's  Equity,  sec,  662.)  But 
the  enjoyment  of  where  there  is  no  obstacle  to  decreeing  the  title  at  once, 

hiapartmntil-fliB  ,  .,,.  i^..  .  «. 

oonveraneeseaa  Of  where  the  obstacle  IS  such  (hat  its  removal  may  affect 
^'•"fi^tffc.e^).  the  partition  itself,  the  general  practice  of  the  Court,  and 
tfae  principle  and*  object  ef  its  jurisdiction,  require  such 
proceedings^  that  the  whole  matter  should  be  settled  and 
the  partition  effectuated  by  a  conveyance  of  the  title  ao- 
cording  to*  the  equities  of  thepartiee.^'^Therwise,  one  or 
more  new  contests  may  spring  up  in  the  attempt  to  pro- 
oure  tbelegatlitle.  In  this  case  the  holders  of  the  legal 
title  seem  to  have  been  made  defendants  and  to  have  been 
served  with  process  upon  Brown's  bill  for  partition,  and 
might»  upon  proper  preparation^  have  been  decreed  to 
convey,  if  they  are  bound  to  do  so.  But  there  is  no  de- 
cree fop  conveyance  against  them,  and  no  guardian  ad 
litem  having  been  appointed  for  such  of  them  as  are  in- 
fantSi  and  no  allegation  being  made  that  they  had  receiv- 
ed the  purchase  money,  the  case  does  MOt  appear  to  have 
been  in  a  condition  for  such  a  decree.  And  yet  there 
seems  to  have  been  a  final  decree  confirming  the  reported 
partition  and  decreeing  mutual  releases  between  the  par- 
ties ta  it,  without  ascertaining  and  concluding  the  rights 
ef  the  title  holders,  who  may  still  assert  a  claim  by  which 
tfae  mutual  equities  of  the  parties  and  the  justice  of  the 
partition  may  be  affected. 
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This  partial  disposition  of  the  subject  being  irregular  Sweamh^eh.ao. 
and  premature,  may  be  justly  complained  of,  and  consti-        Lsacb. 

totes  a  ground  of  reversal,  the  effect  of  which  will  be  to  in  makinf  parti- 

bring  the  partition  itself  again  within  the  power  of  the  iaTd°thoiad''b6 

Coort,  as  an  interlocutory  proceeding.    And  as  upon  con-  qj^i^y^  ot^Ln, 

sideration  of  the  interlocutory  decree  under  which  it  was  aq^  quaniity  of 

mad^,  and  the  exceptions  and  evidence  taken,  we  are  in-  vahie  as  affected 

clined  to  the  opinion  that  the  commissioners  may  have  veBuToce^io  pX 

confined  their  views  to  equality  in  quantity  and  quality  i»c    loada    and 

T7T  7-1/    Other  permanent 

of  SOU,  without  estimatmg  the  relative  value  of  the  sev-  advantagei. 
eral  lots  or  portions,  as  affected  by  locality,  convenience 
to  pabiic  roads  and  other  permanent  advantages,  and  that 
under  this  limited  view,  injustice  has  probably  been  done, 
we  think  the  partition  as  reported  should  be  set  aside,  and 
commissioners  directed  to  make  partition  with  a  view  to 
eqoality  of  value  as  well  as  of  quantity  and  quality,  so 
that  the  relative  vendible  or  market  value  of  the  lot  as- 
signed to  each  party,  shall  be  proportioned  as  near  as 
may  be,  to  the  extent  of  his  interest. 

Wherefore,  the  decree  is  reversed  and  the  cause  re- 
manded for  further  proceedings  and  decree  in  conformity 
with  this  opinion. 

Grig^  for  plaintiffs ;  B.  Hardin  for  defendant. 


Swearingen,  &c.  vs  Leach.  Covewant. 

Error  to  the  Bullitt  Circuit.  q^^^  ^^ 

Evidence.    Practice  in  suits  at  law. 
Chibv  Jvstiob  Marshall  delivered  the  opinion  of  the  Court.  j^^^  23. 

Th£  evidence  conduces  to  prove,  and  the  jury  might 
have  found,  that  a  portion  of  the  money  collected  upon 
Leach's  execution  was  claimed  by  H.  Crist,  and  admit- 
ted by  Leach  to  belong  equitably  to  Crist,  but  they  could 
not  then  agree  on  the  sum  to  which  each  was  entitled  ; 
that  under  these  circumstances,  and  under  an  agreement 
relating  to  their  mutual  claims  upon  it,  the  money  was 
deposited  in  Leach's  name  with  the  defendants,  S.  and 
S.»  And  their  covenant  taken  to  pay  the  money  to  him  or 
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SwBARiN6«M,*€  hls  ofder ;  that  about  two  years  afterwards,  iu  1840, 
Leiou.  Leach  received  $600  of  the  money,  which  be  acknowl- 
edged  to  Crist  was  all  he  was  entitled  to,  saying  be  was 
fully  satisfied,  and  that  "the  balance  of  the  money  in  the 
covenant  was  coming  to  Crist ;'  that  by  subsequent  agree- 
ment between  Crist  and  the  defendants,  this  balance  was 
settled  in  a  manner  satisflactory  to  them ;  and  it  does  not 
appear  that  Leach  made  any  claim  or  demand  of  the  bal- 
ance until  this  suit  was  brought  in  1846. 

If  Crist  was  authorized  to  receive  the  balance  due  on 
the  covenant  in  1840  as  bis  own,  his  agreement  with  the 
covenantors  as  to  the  mode  of  settlement,  and  the  actual 
settlement  to  his  satisfaction  was  a  discbarge  of  the  eove- 
nant,  and  in  substance  a  performance,  and  the  conversa- 
tions between  him  and  the  defendants,  constituting 
or  proving  this  agreement  and  settlement  as  between 
them,  would  be  admissible  against  the  covenantee  him- 
self in  a  subsequent  action  by  him  for  the  balance  which 
had  been  thus  settled.  If  Crist  was  in  fact  authorized  to 
receive  the  balance  for  his  own  use,  he  had  a  right  to  re- 
lease it,  or  to  receive  or  acknowledge  satisfaction  on  soch 
terms  as  suited  him.  He  in  fact  represented  the  covenan- 
tee in  regard  to  it,  and  such  of  his  acts  and  declarations 
in  relation  to  it  as  would  be  evidence  against  himself, 
would  be  evidence  against  Leach.  The  fact  that  the  cov- 
enant was  not  delivered  or  assigned  to  him,  and  that  there 
was  no  written  evidence  of  such  authority,  renders  the 
proof  of  its  esistence  moi^  difficult.  But  such  authority 
might  unquestionably  exist  without  writing  or  delivery  of 
the  covenant,  and  if  it  did  exist,  the  consequences  which 
have  been  stated,  necessarily  followed. 

The  admissibility  and  relevancy  of  the  evidence  of 
Grist's  acts  and  declarations  being  thus  dependent  upon 
his  authority  to  receive  and  dispose  of  the  balance  re- 
maining unpaid  to  Leach  on  the  covenant,  the  Circuit 
Court,  after  all  the  evidence  had  gone  to  the  jury  without 
objection,  excluded  (on  motion  of  the  plaintiff)  so  much 
of  it  as  detailed  "what  Crist  and  the  defendants  said," 
embracing,  as  we  understand,  all  proof  of  the  settlement 
between  them,  and  then  instructed  the  jury  to  find  for  the 
plaintiff. 
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If  this  exclusion  of  evidence  did  not  take  from  the  jury  Sweakikgeh.ac. 
all  which  would  have  authorized  them  to  find  that  the  Lbich. 
balance  due  on  the  covenant  had  been  settled  with  Crist 
to  his  satisfaction,  then  the  propriety  of  the  instruction  to 
find  for  the  plaintiff  depends  upon  the  question  whether 
there  was  evidence  conducing  to  prove,  and  on  which  the 
jury  might  have  found  that  Crist  was  authorized  to  receive 
and  settle  it  according  to  his  own  convenience  and  judg- 
ment. 

ir,  as  we  suppose,  all  the  evidence  of  such  settlement  Where  proof  of 
was  excluded,  then  as  without  such  settlement  the  most  fnai  of  Vcause 
certain  and  express  authority  to  Crist  not  amounting  to  BccesM*J"t7'i6t 
the   transfer  of  the  legal  interest  in  the  covenant,  would  in  proof  of  an- 

1  «.  I  .1  .      t       •   I        <•  .1       olhtr  fact,    and 

not  have  affected  the  covenantee  s  right  of  recovery,  the  there  iievidence 
instraction  was  right  upon  the  evidence  left  before  the  proveSepTeiii^ 
jury,  and  the  question  would  be,  whethei  the  exclusion  c^^^  s^oukio* 
of  the  settlement  with  Crist  was  proper.    This  question,  generally      ex. 
as  we  have  seen,  depends  upon  the  question  of  fact  as  to  fu!^y%uch™  evu 
the  existence  of  his  authority.     Ho^y  far  then,  had  the  f^wcighVto  thS 
Court  a  right  to  decide  the  question  upon  the  motion  to  i^rr- 
exclude  a  part  of  the  evidence  ?    Where  the  materiality 
of  one  fact,  and  the  relevancy  of  the  evidence  offered  in 
proof  of  it,  depend  upon  the  existence  of  another  mate- 
rial fact  which  has  been  attempted  lo  be  proved  by  evi- 
dence before  the  jury,  is  it  the  province  of  the  Judge  to 
decide  upon  the  weight  of  the  evidence  as  to  the  exis- 
tence or  nonexistence  of  the  principal  fact,  or  is  he  to 
decide   merely  the  legal  question  whether  the  evidence 
condoces  to   prove  it,  leaving  ils  actual  efficacy  to  the 
consideration  of  the  jury  ? 

If  the  fact  on  which  the  relevancy  of  the  disputed  evi-  if  the  fact  on 
dence  depends  be  merely  preliminary,  and  no  otherwise  7an^cy  o^ihe^is- 
essential  than  as  it  may  lay  the  foundation  for  receiving  P"i«d  (act   de- 

^.  .  ,  .  ,.         /,         .,  .  .         II  pends,  bemcre- 

tbe  evidence  in  question,  then  it  may  perhaps  in  all  ca-  ly   preliminary, 

ses  be  proper  to  make  the  admissibility  of  the  disputed  eueuUai^th»M 

evidence  depend  upon  the  judge's  opinion  as  to  the  suffi-  foundliion^  ior 

ciency  of  the  proof  to  establish  the  preliminary  fact,  receiving  the ev- 

But  where  the  preliminary  fact  is  otherwise  material  in  tion,  thenitmay 

the  cause,  and  essentially  involved  in  the  issue,  the  gen-  cww^^Xp^^^ 

eral  practice  is,  to  admit  the  dependent  evidence,  if  in  ^b^fj    ^jf**"}i,\" 

the  opinion  of  the  Judge  there  be  evidence  conducing  to  disputed      «▼!- 
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SwiA«iw»Bir,Aa  prove  the  preliminary  faet,  aad  from  which  a  jury  might 
LeIch.  rationally  infer  it.  A  contrary  practice  would  in  many 
deace  depend  instances,  as  in  this,  take  the  whole  case  from  the  jury, 
ophdoa^of'^^^he  and  subject  it  to  the  decision  of  the  Judge  upon  the 
ihe^^roorto  es^  weight  of  the  evidence,  thus  destroying  the  established 
tabiish  the  pre-  distinction  between  their  respective  functions.  When 
Bui°"^Uie^pr7  it  is  necessaiy  to  prove  a  deed,  the  instrument  is  admit* 
oSww'Si^mau!  t^cl  to  be  read  to  the  jury,  upon  evidence  conducing  to 
rial  in  Uic  case,  prove  its  execution,  could  a  judgfe  afterwards  exclude  itoa 

and    essentially   ^       ,  ,  ...  r     *.  • 

involved  in  the  motion,  on  the  ground  that  the  proof  of  its  execution 
eraiiyolherwlisei  was  not  fully  satisfactoiy  to  his  mind,  or  could  be  have 
rejected  it  on  this  ground,  even  in  the  first  instance?  The 
execution  of  the  deed  being  the  material  fact  in  the  issue* 
the  Judge  does  not  decide  it  peremptorily,  though  it  is  ia 
one  aspect  a  preliminary  fa^t,  but  having  decided  that 
there  is  evidenpe  conducing  to  prove  it,  be  places  the 
whole  question  of  fact  before  the  jury. 

We  are  satisfied  that  in  this  and  similar  cases,  where 
the  relevancy  of  one  fact  depends  upon  another  material 
fact  in  the  cause,  the  admissibility  of  evidence  in  sup- 
port of  the  dependent  or  secondary  fact,  depends  not 
upon  the  absolute  proof  of  the  principal  fact,  bat  upon 
their  being  such  evidence  as  conduces  to  prove  it,  and 
would  authorize  the  jury  to  find  it.  The  exclusion  of  the 
evidence  of  Crist's  settlement  in  this  case,  could  only  be 
sustained  upon  the  ground  that  the  other  evidence  did  not 
conduce  to  prove  that  he  was  authorized  by  Leach  co  re- 
ceive and  settle,  fox  his  own  use,  the  balance  due  on  the 
covenant.  Without  entering  upon  a  discussion  of  the 
evidence  on  that  point,  which  has  been  already  stated,  we 
afe  of  opinion  that  it  authorized  the  inference  that  by 
a{[reement  between  Leach  and  Crist,  the  latter  had  the 
right  to  receive,  and  was  authorized  to  receive,  for  bis 
own  use^  the  balance  remaining  due,  and  that  upon  the 
whole  evidence,  the  jury  might  have  found  for  the  defend- 
ants. The  Court  erred,  therefore,  in  excluding  the  evi- 
dence in  question,  and  in  giving  the  instruction  to  find 
for  the  plaintiff. 
,  Wherefore,  the  judgment  is  reversed  and  the  cause  de- 

manded for  a  new  trial. 
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«i&y  and  Uorthtad  4r  Reed  for  plaintiffs ;  Criiicndcn.     Powoh.^c. 
Hardin,  and  Harlan  ^  Craddock  for  defendant.  Southk»h. 


Poston,  &c-  ns  Southern.  Motion. 

Error  to  the  Hardin  "Circuit.  Case  78. 

^rthcoming  bonds.     Chancery,     Jurisdiction. 

JvDQB  Bbxck  delivered  the  opinion  of  the  Court  June  23. 

It  was  settled  by  this  Court  in  Richardson  and  Letch-  An-offiecthMno 
€r  vs  Bartley,  (2  B,  Monroe,  328,)  that  when  the  "*  foiihcoming 
«ecution  is  endorsed  ''no  security  of  any  kind  to  be  i^^/oraSTtxew! 
taken,"  the  officer  has  no  right  to  take  a  statutory  forth-  ijj^  cw1t'*Sl 
coming  bond,  and  if  taken,  that  it  could  not  be  returned  any  kind  to  be 
4ind  made  the  basis  of  an  execution.  It  might  be  good  as  be^a'good  secu^ 
an  indemnity  to  the  officer,  as  a  common  law  bond,  but  ^^^^  ^*Bot***a8*'a 

not  otherwise.  sututorybond. 

The  delivery  bond  in  this  case  was,  therefore,  not  au*  The  Chancellor 
Ihorized  as  a  statutory  bond,  and  was  improperly  and  il-  Jion  to  Interfere 
legally  returned  by  the  Sheriff  as  such,  and  the  execution  ?°  "^y  proceed- 

^  uga  upon  an  ex« 

which  issued  upon  it  was  consequently  uoanthorized  and  ecntion  isaned 
illegal.  But  we  are  of  opinion  it  was  not  the  province  of  SJnd,  *aken  byl 
ihe  Chancellor  to  interfere  and  restrain  the  officer,  who,  ?5!I*5{«^^\*5 

'  '    execation,    and 

in  this  ease,  had  taken  and  returned  the  bond  and  who  endoned "nose- 
was  endeavoring  to  collect  the  execution  which  had  ille-  kind  to  be  "ta^ 
gaily  issued  upon  it.    It  is  the  peculiar  .province,  and  uw'wi^mpST 
every  Court  has  ample  power  to  correct  its  own  process.  *«^*  ^  ^^^^ 
In  this  case  the  complainant,  who  was  surety,  first  in  the 
replevin  bond  and  then  in  the  delivery  bond,  and  upon 
whose  property  execution  upon  the  latter  bond  bad  been 
levied,  bad  ample  remedy  at  law.     The  Court,  upon  mo- 
tion, would  have  quashed  the  execution,  or,  if  relief  in 
that  mode  could  not  be  obtained  in  time  to  prevent  a  sale 
of  his  property  under  the  execution,  which  is  urged  as  a 
reason  for  seeking  the  aid  of  the  Chancellor,  he  could 
have  arrested  the  action  of  the  officei  by  writ  of  error  co- 
ram nobis.    The  Chancellor  had  no  jurisdiction  upon  the 
ground  that  the  delivery  bond  and  the  execution  thereon, 
were  illegal,  and  upon  no  other  i^round  has  the  complaio- 
VoL.  VII.  37 


Digitized  by  VjOOQ  IC 


290 


BEM.  MONROE'S  REPORTS. 


FU»TD 

Plotd,  AC 


ant  manifested  any  right  to  relier.  It  seems  to  os,  tbere* 
fore,  that  the  injunction  was  improvidently  awarded  and 
that  the  decree  annulling  the  delivery  bond  and  execution 
thereon,  is  palpably  erroneous  and  abortive.  The  Chan- 
cellor has  no  power  to  annul  the  process  or  judgment  of 
a  Court  of  law. 

Wherefore,  the  decree  is  reversed  aod  the  cause  le- 
manded,  with  directions  to  discharge  the  complainant's 
injunction  and  dismiss  his  bill  with  costs. 

Harlan  ^  Craddock  for  plaintiffs ;  Hardin  for  defend- 
ant. 


CMAirOBXT. 

Cas€  79. 


Hie  Cosit  iDA^ 
king  distributioa 
of  estate  undis- 
posed of,  tod  as 
to  which  the  tes- 
tator dies  inlea* 
tate,  should  not 
without  reason, 
assume,  without 
allegation  or 
proof,  Uiat  the 
tesutor,hadlnot 
done  jastice.  and 
directan  account 
of  adTaacements 
made  in  erder  to 
make  the  chil- 
dren equal  out  of 
property  undis- 
posed of  by  will. 


Floyd  vs  Floyd,  &c. 

Appeal  from  thb  Garrard  Circuit. 

Slaves*    Distribution,    Devises,    Administration. 
OHiir  JusTioB  Mabbhall  deliveivdtlie  opinioa  of  tin  Cooit 

It  seems  to  this  Court,  that  there  is  no  sufficient  evi- 
dence of  a  gift  or  transfer  of  the  slaves  Polly  and  her  five 
children,  from  John  Floyd  to  Davis  Floyd,  and  that  they 
are  to  be  considered  as  a  part  of  John  Floyd's  estate  in 
the  hands  of  Davis  Floyd,  as  his  administrator  with  the 
will  annexed.  And  as  these  slaves  were  not  devised, 
John  Floyd  died  intestate  as  to  them,  and  they  are  sob- 
ject  to  distribution  according  to  the  laws  of  the  State. 

On  examining  the  statutes  of  distribution,  we  are  of 
opinion  that  the  case  of  partial  intestacy  is  within  the 
principle  of  the  act  of  1830,  (2  Slat.  Laws,  784.)  as  it 
is  within  the  letter  of  that  of  1797,  (Sec,  28,  1  SlaL 
Laws,  661,)  and  that  the  estate  not  devised  is  subject  to 
distribution  in  such  manner  as  to  equalize  the  advance- 
ments made  by  the  decedent  in  his  lifetime,  in  whatever 
species  of  property  they  may  have  been  made.  But  as 
it  may  be  presumed  that  a  father  intends  equality  amoiig 
bis  children,  and  that  in  making  his  will  he  takes  into 
consideration  the  previous  advancements  to  each,  the 
Court  should  not,  ex  mero  nwlu,  assume  the  cootrary. 
nor  direct  an  account  of  advancements  in  a  case  of  paf- 
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tial  intestacy,  except  so  far  as  a  basis  is  laid  for  it  in  the        i^^y» 
pleadings  of  the  parties  by  suggesting  inequality,  and      Flotp,  ac 
asking  and  offeiing  equity. 

In  this  case  no  inequality  is  suggested  and  no  state-  AgifioroUiet 
ment  of  advancements  made  in  the  pleadings,  except  as  gu^^pirrioiM- 
regards  the  slaves  given  by  the  testator  to  his  children,  ^^nta^^jj^. 
or  their  representatives,  during  his  life.  And,  therefore,  UonofthewUi. 
these  advancements  alone,  should  now  be  regarded  in  the 
distribution  of  the  undivised  estate,  which  should  be  so 
distributed  as  to  make  up,  as  far  as  may  be,  any  inequali- 
ty in  the  advancements  of  slaves.  Whatever  is  devised 
by  the  will  is  neither  subject  to  this  distribution,  nor  to 
be  taken  into  the  account  as  advancements,  but  is  to  be 
appropriated  according  to  the  direction  of  the  will.  But 
the  slaves  named  in  the  will  and  directed  therein  to  be 
equally  divided  and  which  were  actually  distributed  by 
the  testator,  are  to  be  considered  as  advancements. 
Since  the  gift  or  distribution  of  them  by  the  testator  in 
his  lifetime,  must  be  regarded,  pro  tanio,  as  a  revocation 
of  the  will.  In  this  view,  the  will  operates  only  on  the 
remaining  slaves  therein  named,  which  must,  according 
to  its  direction,  be  equally  divided  among  the  devisees 
and  their  representatives,  without  regard  to  the  advance- 
ments. The  others  being  in  fact,  undevised  and  given 
in  the  lifetime  of  the  testator,  must  be  regarded  as  ad- 
vanced. 

Upon  the  evidence  in  the  record,  it  seems  probable  Slaves  devUed, 
that  there  has  not  been  an  entire  equality  in  the  advance-  fhe  deriite^a^ 
meets  of  the  slaves.    And  as  those  which  are  named  in  the  extcator  has 

no  right  to  aak  a 

the  will  and  were  not  distributed  or  given  by  the  testa-  refnndinx  hond 
tor  in  bis  life,  must  be  equally  divided,  and  those  which  tion  u  to^sUyor 
descended  may  be  subject  lo  a  different  distribution^  they  may^^^^^demand 
properly  form  two  classes,  and  should  not  have  been  di-  •noh  bonda. 
rected  as  one  lot  to  be  equally  divided.    Another  satis- 
factory ground  for  this  discrimination  is,  that  as  to  the 
alaves  which  descended,  the  administrator  is  entitled  to  a 
refunding  bond,  but  the  slaves  on  which  the  will  operates, 
belong  to  the  devisees  and  should  be  appropriated  to  them 
without  any  such  burthen. 

The  decree  is,  therefore,  erroneous,  in  directing  a  divi-  siajea  deTiaed* 
aion  of  the  two  classes  of  slaves  without  discrimination,  caaded    shouu^ 
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Ff.oTo         dnd  also  in  directing  a  division  of  the  slaves  which  d^tf* 
Floio,  AC.      cended,  without  an  account  of  the  advancements  in  thftt 


not  be  eoanied  species  of  property,  to  be  ascertained  by  a  commissioner, 
for  <u?uion!^^bSt  ^^^^  ^^"^  should  be  required  before  their  distribution. 
iMpt  »©p»ratcdi  The  division  of  the  slaves  which  pass  by  the  will,  might 

and  00  divided  ai  '^  '        o 

iwoeiasaea.        have  been  directed  at  once  if  desired,  and  wtthout  wait- 
ing for  an  account  of  advancements  or  hires. 
With  regard  to  that  part  of  the*  decree  which  estimates 
Akidministratora  the  hire  of  the  slaves,  we  do  not  perceive  that  the  admin- 
•d  ^n  their  mII  Istrator  has  any  ground  to  complain  except  as  to  the  hire 
mfd'^^/^Iil^ea'  ^^  ^^^''^  *"^  ^^^  children,  which  we  think  too  high,  con- 
and  eommiiaioii  sidering  the  ages  of  the  children.     But  as  this  part  of  the 
aa  the'iefaUx-  case  shoutd' also  be  referred  to  the  commissioner,  we 
SJSuoS.^'^"*""  '®^^®  i^  ^'^^  ^^^  single  additional  remark,   that  the  ad. 
ministrator  having  considered  and  treated  Polly  and  her 
children  as  his  own,  and  not  entirely  without  ground,  be 
should  not  be  charged  with  what  they  might  have  been 
hired  for  in  the  market,  but  with  the  reasonable  value  of 
their  services  to  him.    The  charges  made  against  the  ad- 
ministrator on  account  of  the  personalty,  seem  to  be  cor- 
rect, and  to  embrace  every  thing  property  chargable,  un- 
less a  small  item  of  interest  to  be  noticed  hereafter,  should 
have  been  charged ;  but  he  is  allowed  no  commission  on 
the  hire  of  the  slaves,  nothing  for  his  care  of  them,  or  for 
taxes  which  must  be  assumed  to  have  been  paid  by  him, 
and  nothing  for  the  legal  fees  and  expenses  of  the  admin- 
istration, which  must  necessarily  have  been  incurred. 
For  the  ascertainment  of  these  and  airy  other  just  credits, 
this  part  of  the  case  should  also  have  been  referred  to  the 
commissioner.     And  the  decree  is  erroneous  fn  making 
no  allowance  for  them,  and  in  not  requiring  a  refunding 
bond  for  the  estate  distributed. 

We  perceive  no  error  in  the  refusal  to  continue  the  canae 
on  the  ground  alledged.  Nor  do  we  perceive  any  error 
to  the  prejudice  of  the  appellees,  unless  in  failing  to 
charge  the  administrator  with  interest  on  about  $90  in 
money  remaining  on  hand  at  the  death  of  John  Fioyd» 
which,  however,  may  have  been  properly  expended  or 
kept  on  hand,  a  matter'which  may  be  ascertained  by  the 
eommiasioner. 
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But  for  the  errors  before  noticed,  the  decree  is  reversed 
and  the  cause  remanded  for  further  proceedings,  and  de- 
cree consistent  with  this  opinion. 

Turner  and  Dunlap  for  appellant;  Letcher  ^  Tilford 
for  appellees. 


JaBMAN,  AG. 

V8 
WlLKBRSOK. 


Jarman,  &c.  vs  Wilkerson. 

Error  to  thb  Morgan  Circuit. 
Femes  covert.    Appointment, 

CniRT  JusTzcB  Masshall  delivered  tlie  opinion  of  the  Court 

How  far  the  engagements  of  a  feme  covert  for  the  pay- 
ment of  money  not  expressly  charging  or  referring  to  her 
separate  estate,  should  be  regarded  in  equity  as  an  ap- 
pointment or  charge  upon  such  estate,  has  not,  as  we  be- 
lieve, been  expressly  decided  in  this  Court. 

The  modern  doctrine  of  the  British  Chancery  seems  to 
be,  that  as  an  incident  to  the  power  of  separate  enjoy- 
ment as  recognised  in  equity,  the  feme  has  the  power  of 
charging  her  separate  estate,  (3  MaddocVs  Chy.  Rep,93A; 
Ibid,  201,)  but  that  without  a  charge  on  her  part,  either 
express  or  implied,  it  cannot  be  reached.  In  Hulme  vs 
Tenant,  (1  Bro.  C.  C.  20,)  it  was  held  that  when  a  wife 
joins  with  her  husband  in  a  security,  it  is  an  implied 
execution  of  her  power  to  charge  her  separate  estate. 
And  in  Stewart  and  toife,  vs  Kerkerwell,  fyc,  (3  Mad- 
dock's  Chy,  Rep.  387-8,)  the  Vice  Chancellor  said,  ••this 
Court  will  consider  a  security  executed  by  her  as  an  ap- 
appointment  protavto,'*  &c.,  and|he  separate  estate,  was 
subjected  to  the  payment  of  a  bill  of  exchange  drawn  by 
the  feme  covert. 

Assuming  this  to  be  the  true  equitable  doctrine,  it  fol- 
lows that  the  execution  of  a  promissory  note  by  Mrs. 
Jarman,  as  the  surety  of  her  son,  was  impliedly  so  far  an 
execution  of  her  power  over  her  separate  estate  in  the 
slaves  held  by  her  trustee  for  her  sole  and  separate  use, 
and  should  be  considered  as  an  appointment  pro  tanio. 
For  it  cannot  be  admitted  that  her  declaration,  "that  she 


Chancery. 
Case  80, 


June  11. 


A  feme  covert  BJH 
tilled  to  a  sepa- 
rate estate  eze* 
cuted  a  note  a» 
the  sarety  of  her 
son.  Held  that 
it  was  \pro  tant<x 
a  chaTfe  upon 
htr  separate  es- 
tate in  the  haad* 
of  her  trustee, 
"which  might  he 
subjected  oy  the 
Chancellor. 
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Jakmaw,  «c  would  not  pay  the  note,  and  that  her  estate  should  not  go 
WiLKKBtow.  to  pay  it,"  made  to  her  son  at  the  time  of  signing  it,  can 
have  the  effect  of  counteracting  the  plain  tenor  of  the  note, 
or  the  equitable  implication  arising  from  it.  We  doubt 
whether  a  declaration  so  inconsistent  with  the  act  itself, 
should  have  such  an  effect,  even  if  made  in  the  presence 
of  the  payee,  but  being  made  in  his  absence,  and  not 
communicated  to  him,  it  is  clearly  of  no  avail.  The 
son,  though  he  received  the  note  from  his  creditor  for  the 
purpose  of  getting  his  mother's  signature,  addressed  her 
on  his  own  account,  and  neither  presented  himself,  nor 
was  regarded  by  her  as  the  agent  of  the  creditor.  Nor 
was  that  his  real  character.  It  would  be  grossly  inequi- 
table towards  the  creditor,  to  deprive  him  of  his  security, 
on  the  ground  of  this  secret  conversation  between  the 
mother  and  her  son. 

But  if  the  doctrine  of  the  cases  above  referred  to  be 
Whtxe  A  fernery-  not  received  as  authoritative  to  the  full  extent,  still  we 

»«■«,  owner  of  a  ,      ,.       ,  ,  .    .  ,  .     ,  ,        , 

ieparate  estate,  are  inclined  to  the  opinion,  that  as  a  judgment  has  been 

aurety  ^fot  *her  rendered  on  the  note  against  both  the  parties,  and  an  exe- 

Md'  llennitied  cution  thereon  has  been  returned  "no  property  found," 

jndcmeot  to  be  (he  case  comes  under  our  statutes  authorieinff  the  subjee- 

eaiered    agauut  ' 

her,  wiihout  re-  tion  of  equitable  interests  to  the  satisfaction  of  judgments 

ooveriare^'^  exe^  upon  such  a  return  being  made  on  the  execution.    The 

SJereon    "upon  ^overture  of  Mrs.  Jarman  not  having  been  relied  on  at 

whieh  there  wa»  law,  either  to  prevent  or  reverse  the  judgment  against  her, 

a  return  of  "no    .       '         .....       t.  j.  .     ,  ./ 

TCODerty found."  it  cannot  be  regarded  in  this  proceeding  as  being  void. 

■eparate^^estate  ^^^  ^^  reason  being  shown  for  not  having  relied  upon 

•"ected  to'ha  *a^  ^^^  coverture  at  law,  and  no  equity  being  in  fact  made 

ment    by    the  out  against  the  judgment,  we  think  the  Court  of  Equity 

Chancellor.  u       .u  t       c      •       ••         •     .  .u  •?  ui 

has  the  same  power  of  enforcing  it  against  the  equitable 
interest  of  either  defendant,  as  if  the  coverture  did  not 
exist. 

Wherefore,  the  decree  is  affirmed. 

Caperion  for  plaintiffs ;    Turner  for  defendant. 
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Williams  vs  Hall,  &c.  Chancmy. 

Ekror  to  the  Montgomeby  Cikcuit.  Case  81. 
Practice  in  Chancery,    Parties, 

Cbibf  Justice  Masshall  delivered  tke  opinion  of  the  Conit  June  16. 

Ik  the  case  of  HaU  vs  Hall's  heirs,  in  chancery,  Wil-  Oa  filing  apeti- 

liama  not  being  a  party,  swore  to  and  filed  his  petition,  ioncelTM^'him^ 

answer  and  cross  bill.    The  petition  referring  to  and  em-  "if  imeTcsiedm 

_        .         ,  .        .      ,  ,  1    the  event  of  a 

bracing  the  answer,  prays  that  he  be  made  a  party,  and  chanctry  cause, 

the  accompanying  answer  betaken  as  an  answer  to  the  ticVl^^to^alTk 

bill,  &c.    It  does  not  appear  that  any  motion  to  this  cf-  ^^^^  ^[^  ^J 

feet  was  openly  made  in  Coart,  further  than  is  implied  by  matter  of  it  be 

^,.         .       "^    .  :  ,  ,,r  i.        .    .         t  considered,  and 

filing  the  petition  and  answer.    We  are  of  apinion,  how.  the  petitioner  be 
ever,  that  the  petition  itself  is  to  be  regarded  as  a  written  "hcnvffie^^it^ls 
application  to  the  Chancellor  that  the  petitioner  should  '^^^  ^^coun^  t**o^ 
be  made  a  party ;  and  that  being  filed  in  open  Court,  no*  take  up  the  sub- 
ted  upon  the  record,  and  placed  among  the  papers  of  the  tion  ^nmii  ^^he 
cause,  it  is  properly  a  part  of  the  record,  to  be  read  and  cJ^ie!^  ^^  ^^* 
acted  on  as  such  by  him  whenever  the  case  is  submitted 
for  bis  action,  unless  by  reason  of  intervening  circum- 
stances laches  or  otherwise,  the  benefit  of  the  application 
shonld  be  considered  as  being  lost  or  abandoned.    The 
usual,  and  convenient  practice  is,  to  move  the  Court  orally 
open  the  matter  of  the  petition  and  as  soon  as  it  is  filed,  so 
as  to  have  a  decision  at  once  upon  the  right  of  the  appli- 
cant to  be  made  a  party.    It  is  not  the  duty  of  the  Court 
to  take  up  the  application  before  the  hearing  of  the  cause, 
unless  upon  motion  to  that  efiect.  And  in  view  of  the  great 
inconvenience  which  might  arise  from  a  delay  of  prepara- 
tion in  respect  to  parties,  the  Court  should  perhaps  disre. 
gard  such  an  application,  if  after  being  permitted  to  remain 
a  long  time  without  being  brought  to  its  notice  for  decision, 
it  is  at  last  only  found  among  the  papers,  under  circum- 
stances which   might  authorize  the  presumption  that  it 
was  waived  or  had  no  real  foundation. 

But  we  do  not  suppose  that  the  benefit  of  an  applica-  ^t^n*be'fi?e/of 
tion  of  this  sort,  or  the  right  to  have  it  decided  is  lost  by  record,  the  pe« 
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WiLLiAKfl      the  mere  failure  to  move  expressly  Tor  a  decision  at  the 
.  Hall,  ac.      moment  of  filing  the  petition.    The  petition  itself  asks 
titioner    should  for  a  rule  upon  the  complainant  to  make  the  petitioner  a 
Sefit^°ihe«o*f  ^V  party-     Ii  is  *  written  motion  to  that  effect,  made  in  the 
the*aciion  oTihe  ^*®®'  ®"^  properly  filed  as  a  part  of  the  record.    And  any 
Court    thereon  further  or  otal  motion  is  only  necessary  for  bringing  it  at 
iriofihe%au«ei  once  before  the  Court.     Unquestionably  this  might  have 
been  done  at  any  time  during  the  term  at  which  the  peti- 
tion was  filed,  and  more  specially  while  the  caase  remain- 
ed  undisposed  of.     And  as  this  cause  was  in  fact  submit- 
ted at  the  same  term  at  which  the  petition  was  filed,  and 
in  three  days  afterwards,  we  think  the  petition  is  to  bo 
considered  as  having  been  then  properly  before  the  Court 
for  decision,  and  as  having  been  then,  in  fact,  decided 
and  overruled  by  the  decree  rendered  upon  the  merits 
without  noticing  Williams. 
Is  Williams  then,  so  connected  with  the  record  that  he 
One  who  filed  a  may  prosecute  a  writ  of  error  to  reverse  the  decree  be- 
cord to^be^ma'de  cause  he  was  not  made  a  party.?    If  before  the  hearing 
fnrciu^e,^*but  ^^  ^^^  expressly  asked  the  Court  to  dispose  of  the  prayer 
which  the  Court  of  his  petition,  and  it  had  been  expressly  overruled,  and 

Qwregarded, may    ,      .      ,        ,  ,  .n       #.  .  .  ■  ■    . 

prosecute  a  wri*  he  had  taken  a  bm  of  exceptions,  there  could  be  no 
decision  of  the  doubt  of  his  right  to  prosecute  the  writ  of  error,  nor  of 
mdinf  it.  ^^^'^'  ^^^  propriety  of  reversing  the  decree  on  his  writ,  if  his 
petition  showed  that  he  was  a  necessary  party.  Bat  as 
be  had  a  right  to  file  his  petition,  and  it  was  filed  and 
noted,  and  thus  become  a  part  of  the  record,  the  bill  of 
^  exceptions  would  not  have  been  necessary  to  make  it  a 
part  of  the  record,  but  would  only  have  been  useful  to 
show  when  and  how,  and  under  what  circumstances,  the 
disposition  of  it  had  been  asked  for  and  made.  If  the 
record  itself  in  stating  the  filing  of  the  petition  had  stated 
also  that  it  was  overruled,  a  bill  of  exceptions  would 
have  been  unnecessary,  unless  to  show  some  extraneous 
fact  which  would  not  otherwise  appear.  This  case  differs 
obviously  from  a  mere  motion  for  leave  to  file  a  bill  or 
other  paper  in  a  pending  cause,  when  the  paper  does  not» 
by  the  mere  effect  of  the  motion,  become  a  part  of  the 
record. 

In  this  case  every  thing  appears  which  is  necessary,  viz : 
that  the  application,  by  petition,  to  be  made  a  party,  was 


Digitized  by  VjOOQ  IC 


-SPRING  TERM  1«47.  '&S 

vegnlarly  filed  in  open  Cooit,  that  as  a  part  of  the -record  ^iujmm 
it  was  before  the  Court  for  decision  on  submission  of  the  Haij^  «a 
<ause  without  an  undue  delay,  after  it  was  filedi  and  that 
by  the  decree  it  was  overruled.  A  bill  of  eiceplious  was 
^joneoessary  and  weuki  have  been  inappropriate.  And 
although  Williams  was  not  pressing  for  a  decision  of  his 
application;  yet  as  he  had  not  lost  the  right  of  doing  so 
with  full  eflfect,  and  it  was  in  fact  before  the  Court  and 
•  was  in  fectoveriuled,  we  think  he  is  entitled  to  question 
the  coriectness  of  the  decision  as  much  as  "if  he  had 
piessed  it. 

Upon  the  facts  stated  in  the  petition,  Williams  was  2i?tion*fiilid^ 
dearly  a  necessary  party,  entitled  to  litigate  Ihe  com-  rtooid,  tkoypt 
plainant's  claim,  and  interested  in  thesnbjectof  the  suit,  tertited^  the 
The  overruling  of  his  petition  was,  therefore,  an  error,  Jonuit"^uld 
and  as  the  decree  is  prejudicial  to  bis  interest,  it  is  sub-  ^^^•fPV^^ 

•     X*  1         u-  •*  iu  J     r      1^  -.  and  for  the  Wl- 

ject  to  reversal  OB  his  writ,  as  the  remedy  for  the  error  of  mr*  of  the  Conrt 
i>is  aot  being  made  a  party.  Whatever  other  errors  there  ^  '^^"^  ^^^ 
may  be  in  the  record,  they  cannot  be  complained  of  *y  ^JJJfi^'^ihe  »- 
him  in  bis  present  attitude,  and  aM»  thereibre,  not  no-  plication  «r  Uie 
4iced.  '•^•'- 

Whether  any  ef  the  aetual  defendants  might  have  re- 
"versed  the  decree  for  tbe  want  of  proper  parties,  as  shown 
by  the  petition  of  Williams,  need  not  be  decided.  The 
writ  of  error  is  in  bis  name  only  against  all  the  actual 
^rties.  And  it  is  te  his  fights -only  that  this  opinion  is 
iBteaded  to  refer. 

Wherefore,  tbe  decree  is  reversed  and  the  cause  re- 
manded, iivith  directions  to  rule  the  complainant  to  make 
the  petitioner,  Williams,  a  defendant  to  his  bill,  under 
penalty  of  having  it  dismissed  without  prejedice,  and  for 
farther  proceedings. 

Hazlengg  for  plaintiff;  Apperson  and  Peters  for  de- 
liaadanu. 

Vol.  VII.  38 
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CovBWAifT.    Commonwealth,  for  Anderson  vs  lAghU 

foot,  &c. 

Case  82.  Error  to  the  Breckinridge  Circuit. 

Sheriffs,    Levy  of  Executions.    Damages. 
JttiM  28.         J  VBos  8XXP80V  deliverad  Ibe  opmion  of  the  Court 

This  is  i^n  action  against  a  Sheriff  on  bis  official  bond. 
Can  lUted.        and  the  breach  mainly  relied  upon  is,  that  having  an  exe- 
cution in  his  hands  in  favor  of  the  relator,  he  failed  to 
make  a  sufficient  levy. 
It  is  no  doubt  the  doty  of  an  officer  in  levying,  to  take 
itutbe  iMii  of  property  enough,  if  to  be  had,  to  satisfy  the  execution  ia 
anifid«nt"it^  his  hands.    It  is  not  admitted,  however,  that  the  dis* 
ecoUMf^SrS  charge  of  this  duty  requires  him,  at  his  peril,  to  seize  on 
kandi— but  not  property  to  an  extent  sufficient,  when  it  is  disposed  of  by 
vf.    Ho  •lYonii  public  sale^  to  raise,  in  any  event,  a  sum  sufficient  for  thia 
^is^r*^8oaid  purpose.    In  the  performance  of  this  duty  he  must  exeN 
diforetion.         ^{g^  ^  prudent,  reasonable  and  cautious  discretion.    If 
be  fail  to  do  this  it  is  a  violation  of  his  doty.    He  is*  in 
this  respect,  to  be  governed  by  the  rules  which  influence 
tbe  conduct  of  discreet  and  prudent  men  in  the  manage^ 
ment  of  their  own  affairs.    He  must  take  into  his  poases* 
sionan  amount  of  property,  sufficient  when  sold,  in  all 
reasonable  probability,  making  a  proper  allowance  for 
the  sacrifice  usually  incident  to  officers  sales,  to  bring  a 
sum  that  will  pay  off  tbe  execution  in  his  hands.    But 
be  may  be  liable  on  the  other  hand,  to  tbe  defendant  in 
the  execution,  if  he  make  an  excessive  levy.    He  is» 
therefore,  to  perform  his  duty  as  Sheriff,  having  an  eye  to 
tbe  security  of  the  plaintiff's  debt,  and  avoiding  all  acts 
of  oppression  towards  the  defendant. 

Testing  the  conduct  of  the  Sheriff  in  this  case  by  thia 
standard,  we  aie  inclined  to  the  opinion  that  the  levy 
made  by  him  should  be  deemed  insufficient. 
The  injury,  however,  which  the  plaintiff  in  the  execu- 
te ^lo^^'oV'to  ^*^^  sustains  by  the  official  delinquency  of  the  officer  in 
makoaiufllcieDi  its  management,  determines  the  extent  of  tbe  officer's 
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liability  for  snch  delinqoency.  It  does  not  follow  as  « 
matter  of  law,  that  an  ofBeer  is  rendered  liable  for  the 
whole  debt,  by  a  failure  to  levy  an  execution  in  bis  bands. 
His  liability  is  fixed  by  the  extent  of  the  injury  sustained 
by  tbe  creditor.  If  the  collection  of  his  debt  be  merely 
postponed,  but  its  safety  not  jeopardized,  although  tbe 
officer,  in  consequence  of  his  misconduct,  is  liable  to  an 
action,  he  is  not  to  be  subjected  to  the  same  amount  of 
damages,  as  if  the  debt  had  been  entirely  lost.  In  this 
case  tbe  plaintiff  has  failed  to  manifest  by  proof,  the  ex- 
tent of  his  injury.  He  has  not  produced  any  evidence 
that  the  defendants  in  the  execution  are  insolvent,  or  that 
he  has  been  unable  to  collect  bis  debt.  He  has  rested 
bis  claim  to  a  recovery  of  the  full  amount  of  his  execu" 
tion,  solely  on  the  ground  of  the  failure  of  the  officer  to 
make  a  sufficient  levy,  without  attempting  to  show  the 
damage  he  has  sustained  by  such  failure.  In  this  des- 
cription of  action  tbe  amount  of  the  execution  is  not  the 
measure  of  damages;  but  the  actual  damage  sustained, 
to  be  manifested  by  the  particular  circumstances  of  each 
ease:  (3  Bibb, 366;  LitttlVs  Select.  Cases,  132.) 

Admitting,  therefore,  the  levy  to  have  been  insuffi- 
cient, and  the  subsequent  conduct  of  the  Sheriff  in  dis- 
posing of  the  property  to  have  been  improper  and  illegal, 
we  are  not  able  to  say  that  the  Court  erred  in  overru- 
ling the  plaintiff's  motion  for  a  new  trial;  it  not  appear- 
ing that  the  verdict  which  he  obtained,  was  inadequate 
to  meet  tbe  full  extent  of  the  injury  which  he  sustained. 

Wherefore,  the  judgment  is  affirmed. 

Harlan  4"  Craddock  for  plaintiff. 


MoOtti  AC. 

MoBBtir. 

leTj,  the  dama^ 
f  es  should  be  a*- 
leeaed  proper- 
tionate  to  the  in- 
jury, not  the  a- 
monnt  of  Uie  ex* 
ecntion,  onleai 
Buch  haa  heea 
the  extent  of  the 
injury  to  plain- 
tiff. 


134     6] 

Moore,  &c.  vs  Moberly.  CHiiircEBT. 

Ebror  to  thb  MoNTooMBfiY  CiRcuiT.  Cast  83. 

Mortgages.    Sureties.    Contrilmtian.    Parties. 

<3viBr  JveTiov  Mabsball  deliTeied  the  opinioa  of  the  Court  June  26. 

Iif  Febraary,  t841,  James  B.  Moore  being  indebted  to  caaeatated. 
7.  J.  Moberly,  by  note,  in  a  considerable  sum,  and  owing; 
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lloo»,«a  many  ather  debts  in  which  Moberly  was  his  surety,  either 
MoBBii^.  alone  or  jointly  with  otheis,  execated  to  Moberly  a  mort- 
gage  upon  land  and  other  property,  reciting  as  the  coo- 
sideration  of  the  conveyance,  that  Moberly  was  his  surety 
to  divers  persons  not  named,  and  also  that  he  was  indebt' 
ed  to  him  a»  above  stated.  The  condition  of  the  deed  is, 
tkat  it  is  to  be  void  if  Moore  pays  to  Moberly  the  amount 
due  him. as  aforesaid,  and  pays  and  satisfies  all  the  debts 
fer  which  Moberly  is  bis  surety,  and  in  all  respects 
keeps  said  Moberly  harmless  and  free  from  expense. 
And  Moberly  is  empowered  to  sell  any  of  the  mortgaged 
property  to  pay  himself  the  amount  due  him,  and  to  raise 
money  to  pay  off  those  debts  for  which  he  is  bound  as 
surety.  In  April  and  May,  1841,  J.  B.  Moore  assigned 
to  Moberly  and  L.  Moore,  who  were  co-sureties  for  him 
in  many:  debts,  certain  receipts  of  attorneys  or  others, 
evidencing  pecuniary  dema«)ds  in  favor  of  the  assignor^ 
Some  of  these  assignments  purport  to  be  for  value  re- 
ceived, but  they  do  not  otherwise  designate  any  particu- 
lar purpose  or  motive,  and  there  was  no  direction,  either 
verbal  or  written,  as  to  the  disposition  to  be  made  of  tba 
fjinds.  Nothing  was  paid  or  settled  as  the  consideratioQ 
of  the  assignment;  and  the  only  basis  for  implication  as 
to  its  purpose  and  motive,  is  found  in  the  facts,  that  the 
assignor  was  greatly  indebted ;  that  Moberly  was  his 
creditof  and  also  his  surety,  so  far  as  appears,  in  all  his 
other  debts ;  that  in  some  he  was  the  only  surety,  and  ia 
others  he  and  L.  Moore,  the  other  assignee,  were  sure- 
ties, either  alone  or  with  others. 

Moberly  received  the  entire  proceeds  of  the  mortgage, 
and  also  a  considerable  portion  of  the  fund  assigned  to 
him  and  L.  Moore.  But  the  aggregate  of  these  receipts 
fells  far  short  of  the  aggregate  of  his  payments  for  J.  B. 
Moore,  including  the  debt  to  himself  and  those  in  which 
he  was  sole  sarety,  as  well  as  those  in  which  he  was 
bound  as  surety  with  others. 

L.  Moore  also  received  a  portion,  and  as  we  assume, 
the  residue  of  the  fund  assigned  to  him  and  Moberly,  bnl 
paid. more  than  he  received,  in  discbarge  of  debts  io 
which  be  and  Moberly,  wi4h  others,  were  sureties. 
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The  debtor,  J.  B.  Moore,  has  no  properly  lo  be  appro-     Moobb,  ^a 
priftted  towards.lhe  satiafactioa  of  the  claims  against  him.       Mobbblt. 

And  Moberly  having  filed  his  bill  to  obtain  contribution  Theobj«ciottho 

for  equalizing  his  loss,  the  question  is  presented  as  to  the  ^^^^' 
proper  application  and  distribution  of  the  fund  realized 
under  the  mortgage  and  assignment,  and  as  to  the  liabili- 
ty and  rate  of  contribution  to  which  the  other  parties  aie 
respectively  subject. 

1.  The  mortgage  being  made  to  Moberly  alone,  places  a  debtoi  moru 

the  legal  title  and  the  immediate  control  of  the  property  ITre^ito^^'who 

in  his  hands.     But  the  whole  instrument  shows  that  he  JJ'fo?\hVAort 

has  the  title  for  the  benefit  of  others  as  well  as  himself.  ?»«o'  Bcpaiateiy 

ihe  condition  is  for  the  payment  of  the  debts  in  which  he  and  joimisr  with 

is  surety,  as  well  as  of  those  in  which  he  is  creditor;  and  casta'  the  mon- 

Ibe  power  of  sale  is  equally  comprehensive  in  its  objects.  SJ^^he^ayJent 

There  is  no  full  performance  of  the  duties  of  the  trust,  of  Uie  debu  to 

nor  satisfaction  of  the  expressed  objects  of  the  deed,  un-  aod  aaiisfyfog all 

til  all  the  debts  referred  to  are  paid,  or  the  mortgaged  which  Ac^moru 

property  exhausted  by  fair  appropriation.     The  mortgage  f  J|®Jg*/  'n^l^" 

in  this  case  is,  therefore,  a  security  for  the  debts  in  which  freeot  expame, 

Moberly  was  surety,  as  well  as  for  that  in  which  he  was  sigoed    to^the 

creditor;  and  as  no  discrimination  is  made,  it  is  equally  Mmhef^DreS^ 

a  security  for  all.     He  might,  with  the  assent  of  the  debt-  moneystcuriiiei 

^  ^  aaanmed    to   b^ 

or»  have  secured  a  precedence  to  his  own  demand.  But  for  the  aameob. 
having  failed  to  do  so,  the  mortgage  must  be  understood  thV'~  Itcinlir 
as  intending  to  place  all  the  debts  in  which  he  was  inter-  Jj-JSidtoie^p?^ 
eated,  on  the  same  footing,  and  as  entitling  each  to  its  rata  payment  of 

i_  r    i_  -^  A      .L      ■    J  'J.  all  the  debta,  a* 

pro  rata  sMte  of  the  security.    As  the  indemnity  was  weiithaidueth» 

provided  for  the  satisfaction  of  all  the  debts  referred  to,  Shoslf^V'whicb 

wilhont  discrimination,  and  might  have  been  resorted  to  he  wa» surety. 
for  that  purpose  by  all,  and  should,  if  sufiicient,  have 
been  applied  to  the  full  satisfaction  of  all,  so  upon  its 
proving  insufBcient,  the  loss  should  fall  proportionally 
upon  all,  and  all  should  participate  proportionally  in  the 
benefits. 

/     If  no  part  of  the  mortgage  debts  had  been  paid,  and  J"  ' part  o"'th!f 

I  all  the  creditors  were  before  the  Court  for  the  appropria-  debu  secared  by 

I  lion  of  the  common  indemnity,  it  would  on  these  princi-  beeB^paiS^daii 

'  pies,  be  distributed  among  them  in  proportion  to  thesev-  fore^ufe^Comn^a 

eral   amounts  of  their  respective  debts.    To  the  extent  [JiV^iiouM  hf"' 

that   payment  had  been  made  by  a  surety,  he  would  be  been  proper  in 
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MooBE,  AC.     entitled  to  occupy  the  place  aod  enjoy  the  right  of  the  par* 
MoBBRLT.       ticular  creditor,  receiving  his  ^^ro  r^zto  share  of  the  in* 


ease  of  a  deficit,  demnity,  and  leaving  the  residue  of  his  payment  as  a  loas 
were  ^^in  %&n  lo  be  bome  by  himself,  if  he  were  sole  surety,  or  to  be 
fie!f  *they°o°eli  ®<l"^'ized  by  contribution  from  his  co-sureties,  if  there 
ther  should  be  were  any  bound  for  the  particular  debt.  His  co-sureties 
the  place  of  the  being  thus  relieved  from  the  burthen  of  contribution  to 
mortgagee  wul  ^^^  extent  that  the  indemnity  is  applied  to  their  debt, 
thus  receive  only  would  psflake  in  this  manner  of  the  benefit  of  the  indem- 

hifi  pro  rata  of       .  .      .    ,         .  ...  .    .  ,  •   i 

hid  own  debt  nity.  And  they  have  a  right  thus  to  participate,  which  a 
tore.*  ercre  1-  Qourt of  Equity  will  regard  and  enforce. 

According  to  this  view  of  the  case,  Moberly  had  a  right 
to  apply   towards  the  satisfaction  of  his  separate  debt, 
and  of  the  demand  arising  from  his  payments  as  sole 
surety  of  the  mortgagor,  so  much  of  the  fund  realized 
from  the  mortgage  as   would  fall  to  the  share  of  these 
when  compared  with  the  whole  amount  of  debts  secured 
by  the  mortgage.     And  as   his   payments  of  debts  in 
which  he  was  only  a  co-surety  with  others,  place  him  pre* 
cisely  on  the  same  ground,  the  result  is,  that  he  is  enti* 
tied  to  claim  on  account  of  his  own  debt,  and  of  the  pay- 
ments made  as  surety,  whether  sole  or  joint,  only  a  ratea« 
ble  share  of  the  mortgage  fund,  bearing  the  same  propor- 
tion to  the  whole  fund,  that  his  entire  demand  compound- 
ed as  above,  bears  to  the  aggregate  amount  of  debts  re- 
ferred to  in  the  mortgage.     And  this  indemnity  should  be 
distributed  rateably  among  the  several  debts  which  make 
up  his  claim,  whereby  the  loss  upon  each  debt  being  as- 
certained, may  be  distributed  if  there  be  others  subjeet 
to  it. 
The  case  of  Moore  vs  Moore,  in  the  Supreme  Court  of 
The  case  of  North  Carolina,  (4  Hawks,   358.)   referred  to  in  opposi- 
<4  Hatoks'^^Nl  ^ion  to  the  principles  thus  applied  to  the  case  before  us, 
fSiSiSie  ^ from  <l«cides  that  where  one  surety  bad  willingly  entered  into 
thiscafic.  the  engagement  without  indemnity,  and  upon  additional 

surety  being  required  before  the  bond  was  accepted,  the*. 
other  refused  to  go  in  without  indemnity,  and  the  mort-  ' 
gage  was  made  to  him  alone,  (but  conditioned  to  pay  the 
t  debt  by  the  principal,)  with  the  first  surety  as  a  subscri- 

bing witness.     These   circumstances  excluded  the  pre-  | 
sumption  of  a  community  of  burthen  and  of  means  and 
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efforts  for  relief,  and  Iherefore  that  the  first  surety  was  not  Mookb,  ac. 
entitled  to  equal  benefit  from  the  mortgage,  and  that  Mobbrlt. 
each  having  paid  one  half  of  the  debt  for  which  they  were 
bound  as  sureties,  the  first  could  not  call  upon  the  se- 
eond  for  contribution,  although  the  latter  may  have  reali- 
sed the  indemnity  to  the  extent  of  his  payment ;  and 
that  at  most  the  first  surety  could  only  claim  for  his  own 
reimbursement,  the  excess  of  the  mortgage  fund  after  the 
second  was  fully  satisfied.  The  propriety  of  the  decision 
in  reference  to  the  particular  case,  may  perhaps  be  ques- 
tionable. It  does  not,  however,  controvert,  but  rather 
admits  that,  except  under  special  circumstances,  the  prin- 
ciple of  equality  among  cosureties  will  prevail  as  corres- 
ponding with  the  presumed  intention  as  indicated  by  the 
mutuality  of  interest  and  duty,  and  it  does  not  deny,  but 
rather  admits  that  the  mortgage  though  made  to  the  sure- 
ty, was  available  to  the  creditor. 

The  cases  of  Bronsion  vs  Robinson,  (4  B.  Monroe,  a  mortgage,  byt 
142;)  WaUerys  Ta/e,  (i&ia,  431,)  and  other  cases,  show  Jure^^i^' isln^^^^^ 
that  a  mortgage  by  a  debtor  to  indemnify  his  surety  in  a  feet  a  'securityi 

.•1        i^if.    •     •         «•     -  *      !•       .u      J   u/         J    ioTihe  debt.  (4| 

particular  debt,  is  m  eflfect  a  surety  for  the  debt,  and  B.Monroe,  142; 

available  as  such  to  the  creditor.    The  cases  of  Morrison  mofigage^'to'ee* 

?s  Bn/niz,  (7  Dana,  307;)  Clayvs  Goodloe,  (6  B,  Mon-  J^/eiUs'irtiSbi 

roe,  236,  ^e,,)  show  that  the  property  thus  mortgaged  to  absence  of  spe- 

^  ,  <•       •  1    J  ui     •      •     ^1.       L     cial  circumBtan* 

one  of  several  co-sureties  m  several  debts  is,  in  the  ab-  ces,  to  beappii« 
seoce  of  special  circumstances,  to  be  applied  as  if  still  propcrV^of  the 
the  property  of  the  debtor,  to  the  exhoneration  of  all,  by  5sS'°I-  ^2^J^' 

..  -,  ,ji.       307;  6  B.  Mon. 

hpro  rata  payment  or  reimbursement  of  the  several  debts,  206.) 
leaving  the  deficit  of  each  to  be  made  up  by  contribu- 
tion. They  are  therefore  referred  to  as  sustaining  the 
rule  above  laid  down  for  distributing  in  this  case  the  ben- 
efit of  the  mortgage  and  the  burthen  of  contribution. 
Moberiy  must  lose  on  his  separate  claim  for  his  own 
debt,  and  for  payments  as  sole  surety  of  J.  B.  Moore, 
in  proportion  to  the  amount  of  that  claim  compared  with 
the  total  amount  of  debts  and  the  whole  loss  thereon. 
And  we  perceive  rio  principle  on  which  he  can  compel 
his  co-sureties  and  00-beneficiaries  of  the  mortgage  fund, 
to  make  up  to  him  the  deficiency  of  that  fund,  except  so 
far  as  they  are  bound  with  him  to  bear  the  common  burthen 
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Moore,  «c.     ^f  the  common  debts,  after  applying  to  them  a  rateabU 
MoBBBLT.      ahare  of  the  common  indemnity. 

2.  The  funds  arising  from  the  assignments  to  Moberly 
In  loiu  for  con-  and  L.  Moore,  stand,  in  our  opinion,  on  precisely  tba 
VaretieJ)  ITm-  same  footing  as  those  raised  from  the  mortgage.  The  aa- 
^Manfpartiesf*  signments  were  clearly  in  trust  for  the  payment  of  debta, 

and  there  being  no  designation  of  any  particular  debt  to 
he  paid,  it  must  be  regarded  as  a  fund  for  the  payment  of 
such  debts  at  least  as  the  assignees,  or  either  of  them, 
were  interested  in.  There  is  no  sufficient  presumption 
that  it  was  intended  to  exclude  those  debts  in  which  one 
of  the  assignees  was  alone  concerned,  any  more  than  that 
the  mortgage  was  intended  to  prefer  those  debts  in  which 
the  mortgagee  was  alone  interested  as  creditor  or  sole 
surety.  The  two  funds  are  therefore  to  be  considered,  for 
the  purposes  of  this  case,  as  constituting  one  fund,  to  be 
applied  or  distributed  pro  rata  among  the  several  del)ts 
,  or  classes  of  debts  referred  to,  and  leaving  the  residue  of 

each  debt  or  class  as  a  loss  to  be  borne  rateably  by  the 
several  sureties  therein,  if  there  be  several,  or  by  the  sin- 
gle surety  where  there  is  but  one,  or  by  the  creditor  where 
there  is  no  surety. 

3.  The  right  of  L.  Moore,  in  consequence  of  payments 
made  by  him,  are  the  same  as  those  of  Moberly,  arising 
in  the  same  way ;  and  each  being  liable  to  contribate  to 
the  other,  a  comparison  of  these  liabilities  will  ascertain 
the  sum  to  be  decreed  against  the  one  or  the  other.  The 
other  parties  having  no  claims  of  this  kind,  are  liable  to 
contribute  to  the  party  (Moberly  or  Moore)  who  may 
have  made  payments  for  them  respectively,  in  proportion 
to  the  loss  arising  oo  such  payments,  after  applying  thd 
indemnity. 

4.  By  the  decree  the  defendants  were  compelled,  not 
only  to  pay  to  Moberly  the  sums  indicated  by  the  rule  of 
contribution  above  laid  down,  but  also  to  make  further 
contribution  for  equalizing  or  reducing  the  loss  upon  bis 
separate  claim,  after  applying  thereto  its  rateable  propor- 
tion of  the  Indemnity.  The  decree  being  thus  too  favor- 
able to  Moberly,  cannot  be  reversed  on  his  cross  errors » 
which  are,  in  effect,  overruled  by  the  foregoing  opinion. 
But  for  the  error  of  decreeing  against  each  of  the  defend- 
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«nU  aofe  than  bis  rateable  share  of  the  loss  iu  the  dc/btt  'B*<m 
in  which  be  was  surety »  iht  decree  is  reversed  and  the  TnimB^n'iS^ik 
^ause  remanded  for  a  decree  to  be  rendered  inconfarQitt/ 
with  this  opinion.  It  being  understood  that  this  mandato 
does  not  preclude  either  party  from  pointing  out,  nor  the 
Court  frem  correcting  any  error  of  •calcolation  or  dietri* 
l>ution  in  that  part  of  the  commissioner's  report  whicll 
^eems  to  conform  to  the  rule  herein  laid  dow«;  and  it 
will  be  proper,  upon  the  return  of  the  cause,  to  bring  he- 
lore  the  Covrt  as  parties,  Munday  and  Bush,  who  a(]f)eet 
ito  have  been  sureties  in  some  of  the  debts  paid  by  L. 
Moore,  and  who  being  <tnterested  in  the  proper  afpplicia- 
tion  of  the  indemnity,  and  personally  abound  to  contri. 
bute.  onght  to  be  bound  >by  the  decree,  end  are,  there- 
fore, proper  parties,  though  no  contribution  is  now  nought 
.against  them. 
J?^ii(on  for  .plaintiffs ;  Apptrson  ror>d>efendant. 


Srmth  vs  Thomps^ik  s  Heira. 

Error  to  thb  Hopkiits  Circuit. 


TbmS 
fl29      6781 


Cflispositr 

Case  84. 


Ailomey  and  client.    Fraud. 
Jlo»eB  BiMFtfoir  dsliversd  this  optniol^  of  the  CoiHt  Jutf  28. 

Philip  Thohpsok,  in  bis  lifetime,  had  been  for  many  'Oat^iuied. 
years,  acting  as  the  counsel  and  attorney  of  the  Complaiil- 
ant,  Moses  F.  Smith,  in  the  management  of  a  considera- 
ble  estate,  which  he  claimed  as  devisee,  under  the  will  of 
•fais  unele,  William  B.  SmitL  By  the -contract  between 
the  parties,  Thompson  was  to  attend  to  the  settlement  of 
ihe  whole  business,  defending  such  suits  as  had  beeik 
•brought  for  any  portion  of  the  land  devised,  and  prose- 
cuting any  suits  that  might  be  necessary  to  the  complete 
^eetllement  of  the  eetate.  A  certain  specified  portion  x>f 
the  estate  devised,  was  designated  and  set  apart  for  the 
'Use  of  Smith,  to  which  he  was  to  have  the  Exclusive  right, 
4he  residue  of  it,  after  the  payment  of  all  the  costs  in- 
curred in  its  investigation  and  adjustment,  was  to  be  di- 
vided equally  between  the  parties. 
Vol.  VII.  39 
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SMin  The  estate  which  was  subject  to  divisioQ  under  thi» 

Tboupsoh'iH'i.  contract,  consisted  of  a  considerable  body  of  lands  ia 
the  county  of  Henderson,  the  legal  title  to  which,  had 
been  conveyed  to  a  certain  William  R,  Griffith,  for  the 
ostensible  purpose  of  indemnifying  him  as  the  security 
of  the  devisee.  Moses  F.  Smith,  who  had  qualified  as  the 
executor  of  his  uncle's  will,  and  had  given  Griffith  a» 
security  in  the  bond. 

Whilst  affairs  stood  in  this  attitude,  and  before  any 
final  adjustment  of  the  estate  had  been  made,  and  whilst 
Thompson  was  still  acting  as  the  counsel  of  Smith,  he 
entered  into  a  contract  with  a  certain  Memucan  Allen  to 
bring  a  suit  in  chancery  for  him,  against  Smith.  A  judg* 
ment  had  been  obtained  in  the  name  of  Daniel  J.  Smith 
against  the  executors  of  William  B.  Smith,  on  which  an 
execution  had  been  issued,  and  returned,  no  property 
found.  This  judgment,  including  debt  and  interest* 
amounted  to  upwards  of  twenty  eight  hundred  dollars, 
and  a  transfer  of  it  had  been  obtained  by  Alien.  It  was 
agreed  between  Allen  and  Thompson,  that  a  suit  in  chan- 
cery should  be  instituted  for  the  purpose  of  subjecting  to 
the  payment  of  that  debt,  as  well  the  aforesaid  lands  in 
Henderson  county,  as  also  another  tract  of  eight  or  nine 
hundred  acres,  in  the  county  of  Daviess,  being  the  same 
tract  of  land,  which,  by  the  contract  between  Smith  and 
Thompson,  belonged  exclusively  to  Smith,  the  legal  title 
to  all  of  it  being  in  Griffith.  The  whole  of  the  land  in 
both  counties,  was  to  be  purchased  under  the  decree,  and 
divided  between  the  parties.  Thompson,  for  his  part, 
was  to  have  one  thousand  acres  of  the  land  in  Henderson 
county,  on  the  north  side  of  Green  river,  and  Allen  was 
to  have  the  residue  of  the  Henderson  lands,  and  also  the 
tract  of  eight  or  nine  hundred  acres  in  Daviess  county, 
all  of  which  the  parties  contemplated  purchasing  under  a 
decree  to  be  obtained  in  that  suit. 

The  suit  was  accordingly  brought,  and  after  it  had  been 
pending  upwards  of  a  year,  Thompson  and  his  client. 
Smith,  entered  into  a  written  agreement,  by  which  it  was 
stipulated  that  if  Thompson  would  get  a  decree  for  Allen 
against  Griffith,  Smith  would  procure  Allen  to  bid  the 
whole  amount  of  the  sum  decreed,  for  the  land  in  Daviess^ 
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•nd  Thompson  was  to  have  all  the  unsold  land  in  Hen*         ^"^^ 
derson's  grant,  except  two  hundred  and  fifty  acres  reserv-  Taonwog'iH'i. 
ed  for  Daniel  Smith.    The  answers  of  Smith  and  Orif- , 
fith  were  filed,   consenting  to  a   sale,  Griffith,    how- 
ever, upon  the  condition  that  the  Court  in  decreeing  a 
sale,  should  also  decree  a  credit  to  the  executor,  so  as  to 
release  him  as  the  security. 

The  suit  was  managed  on  both  sides  by  Tbompton,  a 
decree  for  a  sale  of  the  whole  lan^  was  rendered,  and  a 
commissioner  appointed,  who  afterwards  returned  a  re- 
port, stating  that  Allen  became  the  purchaser  of  the  land 
in  Daviess,  at  the  price  of  one  hundred  and  fifty  dollars, 
and  Thompson  the  purchaser  of  the  lands  in  Henderson, 
for  the  sum  of  twenty  five  dollars. 

A  written  ratification  of  the  commissioner's  sale  by 
Smith,  was  afterwards  procured  by  Thompson,  in  which 
Smith  gives  up  to  him  all  the  land  in  Henderson  county, 
on  the  north  side  of  Green  river,  and  to  Allen  all  the 
land  on  the  south  side  of  that  river,  to  pay  legacies  for 
which  Smith  was  bound. 

After  this  writing  had  been  executed,  the  commission- 
er who  made  the  sale  having  died,  another  was  appointed 
by  the  Court  to  convey  the  land  to  the  purchasers.  Be- 
fore, however,  the  commissioner  had  acted  under  the  or- 
der. Smith  brought  this  suit  in  chancery,  to  prevent  the 
execution  of  the  decree — to  have  the  sale  vacated  upon 
the  ground  of  fraud,  and  to  compel  Griffith  to  convey  to 
bim  the  legal  title.  Upon  hearing,  the  Court  below  dis- 
missed his  bill,  without  giving  him  any  relief  whatever. 

The  management  of  this  suit,  brought  in  Allen's  name 
as  complainant,  presents  the  extraordinary  scene  of  a 
lawyer  conducting  a  suit  on  both  sides,  having  separate 
and  distinct  contracts  with  the  complainant  and  defend- 
ant, and  finally  purchasing  at  a  sale  controlled  and  super- 
intended by  himself,  a  large  tract  of  land,  of  the  value  of 
several  thousand  dollars,  for  the  small  sum  of  twenty 
five. 

The  motive  that  influenced  Smith  to  enter  into  the  con- 
tract in  relation  to  the  suit,  is  involved  in  considerable 
mystery.  Allen's  conduct  throughout,  is  equally  inscru. 
table ;  the  inference  from  what  does  actually  appear,  be- 
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Sum*  ing  strong,  that  they  were  all  acting  in  concert  to  acemn^ 
flMkMMov'tU'a.  plisfa  tome  end  thai  is  not  avowed  or  made  naanifeat. 
,  Smith  may  have  been  induced  to  believe  it  important  thai 
he  should  get  the  tide  from  Griffiths  The  object  of 
Thompson,  however,  is  perfectly  obvioiAs.  k  was  to  se^ 
cure  ta  himself,  a  large  and  valuable  tract  of  land,  ew- 
eeeding  considerably  the  part  to  which  be  was  entitled 
under  his  contract  with  Sfnith,  for  the.  settlement  and 
adjcrstmeni  of  the  whole  estate. 

Whatever  rnay  have  been  Smithes  abject  in  consenting 
to  the  prosecution  of  this  suit  in  chancery  in  thenarae  of 
A^lten,  to  subject  to  sale  the  whole  of  his  land  in  the 
counties  of  Daviess  and  Henderson,  and  whatever  influ- 
ences may  have  been  brought  to  bear  on  him  to  induce  him 
to  ratify  the  sale,  after  it  had  been  made,   it  is  clearly 
manifest,  that  the  operation  has  resulted  greatly  to  his 
pfejudice,  withou^l  having  ever  promised,  so  far  as  he  ia 
concerned,  a  moie  favorable  termination. 
Theeonclnsion  is,  therefofe.  irresistible,  that  be  acted 
The  eminiiel  of  a  throughout  under  a  strong  delusion.     If  it  were  produced 
oeiyea  ^im   bj  ^  the  representations  of  Thompson,  or  knowing  its  ex- 
^oBoifhirart    istence,  as  he  must  have  done,  Thompson  failed,  so  far 
or  who  knowing-  as  practicable,  by  his  advice  and  counsel,  to  remove  it; 
c^ent^be  de-  in  either  case  be  was  violating  the  duty  that  grew  out  of 
wrtosn^ic^ni  *he  confidential  relation  that  existed  between  him  and  bis 
^theraTioiatea  client,  and  will  not  be  permitted  to  use  an  advantage  re- 
from  that  confi-  Suiting  from  such  violation  of  duty.    Tbe  purchase,  there- 
of wiirio\'*'be  fof«'  if  invalid  in  itself,  connot  be  legalized,  by  the  sub- 
?au"himae^  Sf  ^^^^'^^  ratification  of  Smith,  obtained  under  sacb  cii- 
MT      contract  cumstances. 

•ircumituces?  If  the  sale  made  under  the  decree,  cannot  be  sustained 
upon  the  ground  that  it  was  sanctioned  by  Smith,  it  is 
apparent  that  it  cannot  be  sustained  at  all.  The  parcba- 
ser  is  the  attorney  who  managed  the  sale.  Tbe  price  paid 
by  him  is  so  inadequate  as  to  evince,  if  not  unfairness» 
at  least  mismanagement  in  conducting  it.  Allen,  who 
is  reported  by  tbe  commissioner  to  be  purchaser  of  the 
land  in  the  county  of  Daviess,  was  not  at  the  sale  when 
it  was  made,  and  disclaims  the  purchase.  Thompson 
never  paid  even  the  small  sum  bid  by  him,  and  the  whole 
demand  due  to  Allen  has  since  been  paid  by  the  coor 
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plftinaot ;  ali  going  to  prove  that  the  parties  Ihemselvesr  s>"^ 
regarded  the  sale  as  a  mere  form,  to  effect  some  object,  TBoiiP8oii*«H't. 
which  has  not  been  revealed  by  them  or  developed  by  the 
proof  in  the  cause.  This  deduction  is  fortified  by  the 
fact,  that  although  the  sale  was  made  by  the  commission- 
er io  1832,  no  deed  had  been  made  to  the  purchasers  un- 
der the  sale,  when  this  bill  vvas  filed  in  1838. 

The  same  principle  which  would  prohibit  trustees  and  An  attorney  who 
public  officers  from  buying  properly  of  which  they  have  CrwUchpfopeJ-' 
the  management,  at  a  sale  thereof,  made  and  controlled  gji/e '^^i^^ho  S 
by  themselves,  would  seem  to  forbid  an  attorney,  who  some  extent  has 
manages  the  suit  for  the  complainant,  and  has  the  right  saiefwm  notbe 
to  control,  to  some  extent,  the  sale  made  by  the  commis-  Pchase^  o'f  u!e 
sioner,  to  become  a  purchaser  at  such  sale.    Particularly  property  at  a  aac- 
ought  a  purchase,  under  such  circumstances,  to  be  regard-  eu;  7  2&m2,  368^ 
ed  as  invalid,  when  it  results  in  a  sacrifice  of  the  proper-  ^  ^'  ^^^  ^^'^ 
ty.  which  might  be  prejudicial  to  the  complainant  in  the 
auity  and  beneficial  alone  to  the  attorney  who  purchased. 
This  doctrine  has  been  advanced  and  advocated,  if  aot 
expressly  sanctioned  by  this  Court:  Foreman,  fyc,  vs 
J7un/,  ^c.{i  Dana,  614;)  HowelVs  heirs,  ^c.  vs  Mo 
Creertfs  heirs,  ^c.  (7  Dana,  388;)  Busty  vs  Hardin ^ 
^.  (2  B.  Monroe,  407.) 

In  the  case  now  under  consideration,  however,  if  the 
attitude  of  the  purchaser,  and  his  relation  to  the  parties 
to  the  suit,  did  not  preclude  him  from  purchasing,  it  is 
sufficient  in  conjunction  with  the  other  circumstances  at- 
tending the  transaction,  and  giving  charactier  to  it,  to  ren- 
der the  purchase  invalid,  and  to  authorize,  indeed  im- 
peratively requiie  the  Chancellor  to  set  it  aside  and 
disregard  it. 

ii  The  effect  to  be  produced  by  this  step,  on  the  rights  of 
the  parties,  forms  the  next  subject  of  inquiry. 

Ob  behalf  of  the  complainant,  it  is  urged  that  the  con- 
tract entered  into  by  him  and  Thompson  in  1819,  should 
Bot  be  eonsidered  obligatory,  because  it  was  made  after 
Thompson  had  been  employed  by  him  as  his  counsel 
to  establish  the  will,  and  that  being  his  counsel,  he  took 
advantage  of  his  situation,  to  obtain  from  him  a  contract 
for  an  unreasonable  and  exhorbitant  fee,  'greatly  beyond 
what  was  necessary  to  afford  him  a  full  and  fair  compen- 
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Smitr        sfttion  for  his  services,   and  because,  as  contended,  ihe 
Thompson 'bH's.  contract  is  champertous ;  and  consequently,  upon  settbig 

aside  the  pui  chase  made  by  Thompson,  the  whole  land 

should  be  decreed  to  the  complainant. 
This  contract  had  been  acted  under  by  the  parties,  and 
twten^'^ attorney  ^^^^^i^sced  in  by  the  complainant,  for  almost  twenty  years 
and  client,  after  before  the  institution  of  this  suit.  It  may  have  been,  in 
twen^y^ears^'by  its  Origin,  liable  to  the  objections  urged  against  it.  It 
iTeVwaT to*ha°ve  ^^^^  ^^  recollected,  however,  that  the  extent  of  the  ser- 
an  interest  in  the  vice  required,  and  the  length  of  its  duration  were  oncer- 

subject  in  luiga-        .  ±^  '  /.   .       ,       .    ,  .  .  ,     . 

tion, having  been  tam.    The  value  of  the  land  has  greatly  enhanced  smce 

paluesr^hough  that  period,  and  appears  now  to  be  a  much  greater  com- 

unre aso n a^ie  P^nsation  than  it  really  was  when  the  contract  was  made, 

now,  owing  to  It  seems  to  us,  therefore,  in  consequence  of  the  great 

the       enhanced    ,  *    .  .  .  ^    .  ... 

▼aiueof  the  land,  lapse  of  time,  the  acquiescence  of  the  complamant,  the 
lit^atront^^er-  serviccs  rendered  by  Thompson,  and  the  uncertainty  of 
when  assailed  by  ^^^  ^^^^^  '^P^"  which  it  Is  now  attempted  to  be  assailed, 
one  party.  the  contract  should  be  regarded  as  obligatory  on  the  par- 

ties. If,  as  contended,  Thompson  violated  this  agree- 
ment, and  acted  inconsistent  with  the  duty  that  it  impos- 
ed upon  him,  in  bringing  the  suit  in  chancery  in  the 
name  of  Allen,  against  his  client,  still  that  would  not 
authorize  its  rescission,  but  would  only  require  the  inter- 
ference of  the  Chancellor,  to  protect  Smith  from  all  inju- 
ry that  might  result  from  such  violation. 

From  the  nature  of  this  contract,  and  the  objections 
that  are  made  to  it,  it  may  be  that  the  Chancellor  would 
not,  if  application  for  the  purpose  were  made  by  Thomp- 
son or  his  representatives,  enforce  it  at  their  instance. 
But  when  a  party  presents  himself  in  a  Court  of  chan- 
cery, seeking  its  aid  and  interposition,  he  is  required  to 
do  what  is  fair  and  equitable  upon  his  part.  Although, 
therefore,  the  Court  might  not  be  authorized  according  to 
equitable  principles,  to  regard  the  contract  as  obligatory 
on  Smith,  if  he  were  a  defendant,  and  might  refuse  to 
decree  its  specific  execution,  yet  if  it  be  just  and  proper 
that  he  should  comply  with  it,  the  Court  will  give  him 
relief  only  upon  the  condition  that  he  submits  to  this 
equitable  requisition. 

*     We  are  of  the  opinion,  that  upon  this  principle.  Smith 
must  yield  to  Thompson*s  heirs  that  part  of  the  land  in 
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Henderson  county,  to  which  they  are  entitled,  under  a  ^^JJ" 
fair  construcdon  of  the  contract  of  1819.  By  the  terms  Thompsoh'sH'i. 
of  this  contract,  the  slaves  and  ferry  tract  of  land«  are  to 
belong  ezclasively  to  Smith.  Out  of  the  whole  balance 
of  the  estate,  the  debts  and  specific  legacies,  all  the  cost 
incurred  in  establishing  the  will,  except  fees  to  counsel, 
and  all  other  cost  and  expenditure  arising  from  the  set- 
tlement of  the  estate,  and  the  adjustment  of  claims  on 
the  land  devised,  aie  to  be  deducted,  and  the  residue  is 
to  be  equally  divided  between  the  parties.  If  the  person- 
al estate  which  came  to  the  hands  of  the  executors,  was 
inadequate  to  the  payment  of  the  debts  and  expenses  of 
the  administration  and  specific  legacies,  then  there  will 
be  a  charge  upon  the  real  estate  to  the  extent  of  the  de- 
ficit. 

It  will  be  necessary,  therefore,  to  have  a  settlement  of 
the  executorial  accounts,  if  one  has  never  been  made, 
to  ascertain  the  facts,  that  the  Court  may  be  enabled  to 
determine  whether  there  is  any  charge  on  the  land  in  fa- 
vor of  either  party,  which  will  have  to  be  taken  into  the 
estimate  in  making  a  division  of  the  estate  under  the 
contract. 

In  making  partition  of  the  land,  so  much  thereof  as  has 
been  heretofore  appropriated  by  sale  or  otherwise,  by 
either  of  the  parties,  if  it  do  not  exceed  the  quantity  to 
which  such  party  may  be  entitled,  should  form  a  part  of 
bis  portion,  to  be  estimated  at  its  value  in  the  condition 
it  was  when  so  appropriated. 

The  decree  which  has  been  obtained  in  the  name  of 
Allen,  for  the  sale  of  the  land,  as  well  as  the  judgment 
at  law,  upon  which  that  decree  is  based,  should  be  per- 
petually enjoined,  as  the  debt  has  been  fully  paid  and  dis- 
charged by  the  complainant;  and  the  purchase  at  the  com- 
missioner's sale,  should  be  vacated  and  annulled. 

When  the  land  that  each  of  the  parties  has  a  right  to 
under  the  contract,  has  been  designated  by  the  action  of 
the  Court,  Grifiith  should  be  compelled  to  re-convey  to 
Smith  the  ferry  tract  of  land,  and  all  the  other  land  that 
may  fall  to  him  in  the  division,  and  also  to  convey  to 
Thompson's  heirs  the  land  allotted  to  them,  retaining  in 
each  conveyance  however,  a  lien  upon  the  property,  for 
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his  indemnity  as  security  in  the  bond  given  by  th«  com- 
plainant, as  executor,  in  the  Coonty  Court. 

The  deed  made  by  the  complainant  to  Riley  during  the 
pendency  or  this  suit,  forms  no  obstacle  to  the  relief 
sought  for  by  him.  The  law  against  champerty  has  no 
application  in  a  controversy  of  this  kind. 

The  Circuit  Court  having  dismissed  the  complainant's 
bill,  and  refused  to  give  him  any  relief,  the  decree  must 
be  reversed,  and  cause  remanded  for  further  proceedings 
in  conformity  with  the  principles  of  this  opinion. 

Morehead  ^  Reed  for  plaintiff;  Harlan  ^  Craddock  fbr 
•defendants. 


Chancery. 
Case  85. 

June  26. 


A  defendant  maj 
sell  land  which 
te  has  pnrchas- 
«d,  though  a  suit 
may  be  depend- 
ing to  subject  it 
tto  the  payment  of 
(he  unpaid  con- 
sideration, the 
purchaser  being 
subject  to  the 
equity  of  the 
4M>mplt's  bill. 


Hopkins,  &e.  vs  Garrard* 

Error  to   the  Pendlbton  Circuit. 
Vendor's  lien.    Notice,    Lis  pendens  purchaurs.  ' 

Chie^p  JnsTioB  Mxssball  delivered  the  opinion  of  the  Court 

So  much  of  the  decree  as  annuls  and  sets  aside  tba 
deed  from  Hopkins  to  the  Fees,  is  final,  and  clearly  erro- 
neous. The  deed  is  not  void,  because  it  was  made  pend- 
ing the  suit  to  subject  the  land  to  payment  of  the  pur- 
chase  money  due  from  Hopkins  to  his  vendor,  Garrard, 
but  is  only  liable  to  be  overreached  and  rendered  inope- 
rative by  the  result  of  the  suit,  and  so  far  only  as  may  bs 
necessary  to  effectuate  that  result.  The  title  passed  bf 
the  deed  subject  to  be  divested  by  a  sale  and  conveyance 
under  the  decree,  for  the  satisfaction  of  the  vendor's  lien. 
As  to  any  part  of  the  land  not  thus  sold,  the  pendente  Uie 
purchaser  is  entitled  to  retain  the  title.  And  he  has  a 
right,  before  an  actual  sale,  to  free  it  from  the  incam- 
brance,  by  paying  up  the  arrears  of  the  purchase  money. 
The  decree  annulling  his  deed,  deprives  him  of  these 
rights.  As  at  the  date  of  the  deed  from  Hopkins,  the 
pending  suit  had  no  other  object  but  to  subject  the  land 
to  payment  of  the  first  instalment  of  the  purchase  money  ; 
and  as  the  deed  from  Garrard  to  Hopkins  acknowledges 
the  receipt  of  the  entire  consideration,  there  is  much  rea- 
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«on  in  the  argament,  that  the  title  under  the  deed  tfrom    'Ronuff«,-«a 
Gopkins,  should  not  be  affected  by  the  mere  pendency^      Gabhaid. 
of  the  suit,   except  to  the*  extent  of  the  instalment  de- 
maoded  by  the  original   bill,  and  which  was  the  only 
claim  set  up  and  pending  when  the  deed  was  made. 

But  the  fact  that,  notwithstanding  his  deed  to  Hopkins,  .„^f/*in%Jj! 
which  acknowledged  full  payment,  Garrard,  the  grantor,  lession  of  Unt 
remained  in  possession  of  the  land,  was  an  indication  Id,  is^ufficIeS 
that  he  had  or  claimed  some  interest  in  the  land,  and  JJg^'J^purJhaler 
should  ha^te  put  the  subsequent  vendees  on  an  inquiry  ty  upon  uiquiiy  m 
which  they  would  have  easily  learned  that  the  purchase  of  Ui6^a«idev»- 
money  was,  in  fact,  unpaid,  and  probably  that  Garrard  ^^'       ' 
was  holding  the  possession  as  a  security  for  it.     On  the 
ground  of  notice,   therefore,   implied  from  this  posses- 
sion, the  lien  of  Garrard  for  his  purchase  money,  is  con- 
sidered effectual  against  the  subsequent  purchaser,  even 
beyond  the  effect  of  the  lis  pendens.    It  was,  however, 
eveninlhis  view,  erroneous  to.  annul  the  deed.    This 
part  of  the  decree  must,  therefore,  be  reversed.    The 
residue  of  the  decree  being  interlocutory,  is  not  subject 
to  reversal.     But  we  suggest  that  it  seems  improperly  to 
have  omitted  a  credit  of  S20,  entered  omheiiote  exhibi- 
ted by  the  complainant;  and  also  a  credit  for  five  dollars 
paid  by  Rice,  and  314  50  paid  by  €ulp;  and  the  rent 
should  have  been  credited  at  the  rate  of  $60  a  year.    The 
acceptance  of  the  deed  by  Hopkins,  with  the  knowledge 
of  the  deficiency  m  the  quantity,  and  his  expressions  of 
satisfaction,  would  seem  to  preclude  his  claim  to  a  de- 
duction in  the   price.    These  suggestions  can  have  no 
efiTect,  if  that  part  of  the  case  to  which  they  relate  has 
been  finally  disposed  of. 

Wherefore,  so  much  of  the  decree  as  annuls  the  deed 
from  Hopkins  to  the  Fees  and  sets  it  aside,  is  reversed 
aod  the  cause  is  remanded. 

^t0op^  for  plaintiffs;  Trimbk  (or  defendaat 
Vot.,  \ll,  40 


Digitized  by  VjOOQ  IC 


314  BEN.  MONROE'S  REPORTS. 


Covenant,  Pindell,  assignee  vs  MaydwelL 

Ca9e  86,  Erroh  to  the  Fayette  Circuit. 

Limitation.    Process.    Suits.. 

Jung  28*         JtroGB  Simpsou  deliTeied  the  opinion  of  the  Court, 

Samuel  Beach  having  filed  an  answer  which  he  prayed 

might  be  considered  a  cross  bill  against  his  co-defendant, 

Maydwell,  in  a  sait  io  chancery  pending  in  the  Fayette 

Circuit  Court,  in  which  Beach  and  Maydwell  were  both 

defendants,  but  having  failed  to  sue  out  process  thereon, 

the  plaintiff  in  error,  some  considerable  time  afterwards, 

exhibited  in  his  own  name,  as  assignee  in  bankruptcy,  ft 

bill  purporting  to  be  an  amendment  to  the  cross  bill  of 

^.i^atr  ^oacbt^  had  a  chancery  subpoena  issued  thereon,  and  exe* 

/\^0jil^  liA^ on^aydwell.    Thereupon  Maydwell  filed  his  ao- 

«  ^        swer,  relying,  among  other  matters  of  defence,  upon  the 

*      •  "  ^^AWbp^  limitations. 

Whetbec  he  can  avail  himself  of  the  statute  or  not. 

The  date  of  Uie  depend3  i^on  the  time  the  suit  shall  be  coosidered  aa 

isthecommenc?-  having  been  commenced.    The  suing  out  process  has  ftl- 

™S^iho%erYice  ^^^^  ^^^^  ^^^^  '^®  Commencement  of  an  action  or  suit: 

of  notiee  in  e-  (7  Motiroc^  111.)    It  has  also  been  held  that  the  service 

"    '  of  the  notice  in  ejectment  is  the  commencemeat  of  the 

action,  although  the  suit  is  not  pending  until  the  retarn  of 

the  notice,  and  the  filing  of  the  declaration  and  notice  in 

Court. 

In  bringing  a  suit  in  chancery,  the  first  step  taken  by 

The  date  of  the  the  complainant,  is  to  file  his  petition  or  bill,  and  hence 

subpoBnam  chaa«         .  *  ,  • 

eery,  which  is  wnteis  on  this  subject  frequently  speak  m  general  terms 
tu?nero\'piac'ed  of  ^his  act,  as  the  commencement  of  the  suit.  But  so 
iheofficer'^fa'the  ^^^  ^^  '^  relates  to  the  defendant,  the  suing  out  pfoeess 
commencement  against  him  is  the  commencement  of  the  suit;  preferring 
the  bill  being  only  preparatory  to  this  being  done. 

The  propriety  of  the  adoption  of  this  principle  is  il- 
lustrated very  forcibly  by  the  proceedings  in  the  present 
case ;  no  process  had  been  issued  on  Beach*s  cross  bill 
for  upwards  of  three  years,  MaydNtell  was  not  bound  to 
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notice  it,  and  no  suit  was  actually  pending  against  him  on       Pimomx 
the  cross  bill,  until  process  issued  thereon  in  the  name  of      Matpwbli.. 
the  plaintiff  in  error,  on  his  bill   purporting  to  be  an 
amendment  thereto. 

When  a  party  attempts,  at  law,  to  a?oid  the  applica-  ..J^^^Kngof  a 
tion  of  the  statute,  by  sbowmg  that  the  first  writ  was  wiihoot    Mins 
sued  out  in  time  for  this  purpose,  although  the  subse-  uereon,  wufnot 
quent  one  was  after  the  time,  it  has  been  held  that  be  comnwn^  " 
must  show  the  first  writ  not  only  to  have  been  issued,  but  *aiu 
to  have  been  returned :  Harris  vs    Wodfard,  (6  Term 
Rep.,  617.)     As  the  Chancellor  applies  the  statute,  in 
analogy  to  its  application  by  a  Court  of  law,  it  follows 
that  where  a  party  files  a  bill  in  chancery  and  neglects  to 
take  out  process,  the  statute  still  continues  to  ran  against 
him,  and  he  cannot  avoid  its  effect  by  showing  that  he 
lodged  his  bill  in  the  Clerk's  office,  or  even  filed  it  in 
open  Court,  before  the  time  had  expired.    It  is  obvious^ 
that,  although  it  might  remain  in  that  conditioc 
length  of  time,  there  would  be  no  suit  pendij 
the  defendant,  and  if  when  process  issues,  at 
quent  period,  no  matter  how  distant,  it  shouM 
ered  as  relating  back  to  the  time  when  the  bil 
BQch  a  doctrine  would  have  the  effect  of  encou 
ligence  on  the  one  hand,  and  of  defeating  on 
the  object  of  the  statute,  which  was  intended  to 
any  injustice  that  might  arise  from  the  absence  of  testi- 
mony, supposed  to  have  been  lost,  or  forgotten  through 
tbe  operation  of  time. 

As  the  statute  of  limitations  must  have  its  effect  in  this 
case,  and  as  it  is  decisive  of  the  fate  of  the  complainant's 
claim  to  relief,  it  is  unnecessary  to  notice  the  other  ques- 
tions presented. 

The  Circuit  Court  having  dismissed  the  complainant's 
bill,  its  decree  is  affirmed. 

Pinddl  for  plaintiff;  Sayre  for  defendant. 
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Vmt;&Suh.      Campbell  &  Co.  vs  R.  B.  Todd  &  Co. 

Cast  87..  Error  to  the  Fayette  Circuit. 

Evidence  of  parlies  to  the  record.     Witness. 

Jitne^*.        Gui%r  Jvstiob  Marshall  delivered  the  opinioB*  <^  the  Court 

This  was  an  action  by  petkien  and  summons  agaiosti 
R.  B.  Todd  and  J.  A.  Hampton,  upon  ft  note  executed 
by  Todd- in  the  name  of  R,  B^  Todd  Sl  Go.  for  the  price 
of  goods  purchased  by  him  from^tbe  plaintiffs.  Hampton 
pleaded  non  est  factum,  and  denies  that  be  was  a  partner^ 
Todd  made  no  defence,  but  there  was  no  judgment  by 
default  against  him.-  On  the  trial  of  the  issue  on  Hamp- 
ton's plea,  the  plaintiff  entered  a  conditional  dismission 
of  the  suit  as  to  Todd,  to  be  absolute  if  the  issue  should 
be  found  for  Hamptoji,  bot  to  be  void  if  found  against 
him.  Todd  also  esecuted  a  release  to  Hampton  of  all 
claim  to  contribution  on  account  of  losses  and  defioien^ 
cies  in  the  business  of  R.  B.  Todd  &  Co.,  containing  also^ 
an  acknowledgment  of  his  own  liability  for  all  payments 
made  or  to  be  made  by  Hampton,  on  account  of  such 
losses  or  deficiencies.  In  this  state  of  case,  the  plaintiffs 
oilered  Todd,  with  his  consent,  but  against  (he  consent 
of  Hampton,  as  a  witness  to  prove  the  partnership,  and 
the  issue  having  been  found  against  Hampton  and  judg- 
ment rendered  against  both  defendants,  the  sole  question 
iSr  whether  the  Court  erred  in  allowing  Todd  to  depose  a»^ 
a.  witness. 

If  it  be  conceded  that  all  objection  on  the  ground  oC 
fhe  s^nerfti  rule  interest,  was  removed  by  the  release  and  the  conditional 
Ae^ecorS^s^ncS  dismission  as  to  Todd,  the  objection  still  remained,  that 
•eompeteBtwit-  the  suit,  as  to  him,  was  still  pending,  not  being  deter- 
Siw— there    are  mined  either  by  judgment  ornolle  prosequi,  and  that  he 
S»  oajfe."*'  ^*  ^*®»  therefore,  in  the  fullest  sense,  a  party  to  the  record. 
The  general  rule  is  well  settled,  that  in  a  trial  at  law,  a 
party  to  the  record  cannot  be  examined  as  a  witness,  and 
this  rule  is  enforced  with  peculiar  rigor  against  the  plain- 
tiff who  would  make  a  witness  of  a  defendant.    In  th» 
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case  oS  Scoit  vs  Lloyd,  (12  Peters,  149,)  the  Supreme  Campbell* Co. 
Court  of  the  UDited  States,  most  emphatically  deny  ToddaCo. 
the  doctrine  that  a  party  named  upon  the  record  may 
be  released  so  as  to  make  him  a  competent  witness,  on 
the  ground  that  such  a  proceeding  would  hold  out  to  par- 
ties a  strong  temptation  to  perjury,  and  they  say  it  is  not 
sustained  either  by  principle  or  authority.  The  grounds 
of  policy  referred  to  in  the  case  cited,  and  on  which  the 
lule  is  based,  cannot  be  obviated  by  the  consent  of  the 
witness  himself,  if  there  be  other  parties  on  his  side 
whose  interest  is  to  be  affected  by  his  testimony.  The 
rule  of  exclusion  may,  indeed,  be  waived  by  the  party  for 
whose  benefit  it  would  operate.  But  the  right  to  waive 
or  insist  upon  it  belongs  to  the  parties  collectively,  or  at 
least  to  those  who  are  interested  in  the  piotection  which  it 
affords,  and  cannot  be  exercised  for  all  by  one  individual 
of  the  collective  party,  who  may  have  no  interest  in  the 
application  of  the  rule  :  ( Greenleaf  on  Evidence,  399.) 

The  general  rule  as  stated  above,  is  laid  down  by  all 
the  elementary  writers  and  declared  in  adjudged  cases 
too  numerous  for  citation.  There  are  cases  in  which  the 
plaintiff  may,  by  entering  a  nolle  prosequi  against  one 
defendant,  make  him  a  competent  witness  against  others^ 
or  when  one  defendant  being  acquitted,  may  become  a 
competent  witness  for  the  others.  In  such  cases,  how- 
ever, the  witness  is  completely  disengaged  from  the  suit, 
and  is  no  longer  a  party  to  the  record.  Whether  a  judg- 
ment by  default  would  place  him  in  a  like  condition,  need 
not  be  determined.  We  perceive  no  sufficient  ground  for 
making  this  case  an  exception  to  the  general  rule,  and 
are,  therefore,  of  opinion  that  the  Court  erred  in  overru- 
ling the  objection  of  Hampton,  to  the  competency  of 
Todd  as  a  witness. 

Wherefore,  the  judgment  is  reversed  and  the  cause  re* 
manded  for  a  new  trial. 

Robertson  for  plaintiff;  Robinson  ^  Johnson  for  de- 
fendants. 
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execution. 


Chancery.  Brown,  &C.  VS  Combs,  &C. 

Case  88.  Appeal  from  the  Woodford  Circuit. 

Execution  Sales.    Purchase  under  execution. 

Sept.  29,  1846.  Chief  Justice  Marshall  delivered  the  opinion  of  the  Court,  wbicli 
was  suspended  until  the  29th  June,  1847,  when  th«  suspension  wm 
removed. 

The  alledged  executory  agreement  of  1835,  betweea 
A  purchaser  un-  Stanton's  heirs  and  Smith,  being  in  parol,  could  not  have 
\^ll  hold  against  been  enforced  against  the  subsequent  purchase  of  Divine, 
paroUMhe  de^  Under  the  execution  against  Stanton's  heirs.  But  Divine 
fendant^jn  the  having  received  a  conveyance  from  the  Sheriff,  might 
have  letained  the  title,  and  recovered  the  land,  subject 
at  most  to  a  lien  for  the  reimbursement  of  the  $250  which 
Smith  had  paid.  The  reversal  of  the  judgment  under 
which  he  had  purchased,  threw  no  difficulty  in  the  way  of 
his  retaining  the  title  or  recovering  the  possession ;  and 
whether  Stanton's  heirs  or  the  plaintiff  in  the  reversed 
judgment,  should  have  the  price  of  the  land,  was  a  matter 
of  no  interest  to  him.  He  would  in  the  one  case  as 
much  as  in  the  other,  have  been  entitled  to  withhold  any 
sum  which  Smith  should  rightfully  reclaim  from  him  on 
account  of  the  prior  parole  purchase.  And  the  question 
who  should  have  the  money  arising  from  his  own  pur- 
chase, would  be  just  as  immaterial  to  him  before  as  after 
he  should  make  payment. 

Had  Divine,  then,  upon  being  informed  of  the  reversal 
of  the  judgment  under  which  he  had  purchased,  a  right 
to  decide  at  once  and  for  himself,  that  Stanton's  heirs 
were  entitled  to  the  price,  and  to  discharge  himself  from 
his  obligation  to  the  plaintiff,  by  paying  the  price  to 
Stanton's  heirs,  or  by  surrendering  his  claim  to  the  land 
to  them  or  their  vendee.  Smith  ?  If  his  liability  to  the 
plaintiff  had  then  stood  upon  the  sale  bond  given  under 
his  execution  purchase,  would  such  a  payment  to  Stan- 
ton's heirs,  or  such  arrangement  with  them,  unauthorized 
by  any  order  of  Court,  have  been  a  sufficient  ground  for 
quashing  an  execution  on  the  bond  issued  after  the  plaia- 

Digitized  by  VjOOQ  IC 


SPRING  TERM  1847.  319 

tiff  had  obtained  a  second  judgment  ?   Would  not  Divine,     Bbowm,  «c. 

in  aeting  upon  the  fact  of  reversal,  have  been  bound  to      Comb3,  m. 

know  that  the  case  was  lemanded  for  further  proceedings, 

and  that  the  plaintiff  was  still  maintaining  his  claim,  and 

might  again  recover  judgment?    Would  the  Court,  upon 

the  cause  being  remanded  for  further  proceedings,  have 

granted  at  once,  and  as  a  matter  of  course,  the  motion  of 

Stanton's  heirs,  to  direct  the  money  due  on  the  sale  bond 

to  be  paid  to  them  ?     Or  would  it  for  their  benefit,  and 

as  a  matter  of  course,  have  sanctioned  an  arrangement, 

by  which,  without  the  consent  of  the  plaintiff,  they  would 

be  enabled  to  withdraw  from  his  reach  both  the  land  and 

its  price?    If  this  be  doubtful,  much  more  is  it  doubtful 

whether  Divine  and  Stanton's  heirs  could  by  their  own 

agreement,  have  thus  affected  the  interest  of  the  plaintiff, 

and  whether,  by  their  mere  agreement.  Divine's  liability 

on  the  sale  bond  could  be  discharged,  and  his  purchase 

under  the  execution  be  rescinded,  so  that  the  land  might 

be  conveyed  to  Smith. 

But  if  Divine,  as  purchaser  under  the  execution,  stand-  a  sale  wasmada 
ing  bound  in  the  sale  bond  for  the  price  of  the  land,  had  SLd"  made'^b? 
a  light  to  discharge  himself  and  give  up  his  purchase,  {hevc^eeofUio 
by  arrangement  with  Stanton's  heirs,  and  without  regard  purchaser,  and 
to  the  interest  of  the  plaintiff,  it  does  not  follow  that  he  der^^e  ^execul 
had  the  same  right,  after  he  had  by  the  execution  of  his  go^UtrnStw^S 
own  note  to  the  plaintiff,  with  surety  for  the  amount  due  ^^o  plaintiff  in 

the     execution, 

on  the  sale  bond,  procured  the  return  of  satisfaction  on  and  Uie  execn- 
an  execution  which  issued  on  the  bond,  and  after  having,  bl^nd^was  retuint 
with  his  friends,  made  a  bill  of  exchange  for  the  purpose  Heid"*thaf*^iho 
of  paying  this  note,  which  with  their  assent,  and  upon  purchaaer  could 
their  solemn  promises  of  punctual  payment,  was  endors-  reiieved^m  li- 
ed and  negotiated  by  the  plaintirs  attorney,  to  raise  the  S^jjolJaKoteJ 
amount  due  on  the  note.    These  additional  transactions,  '7?^.^  ^P    \^^ 

plaintiff  in    the 

constitutmg  private  and  personal  engagements  on  the  part  execntion  in  lieu 
of  Divine  and  his  associates,  and  subjecting  the  plaintiff  and  aa'aatiafa'c- 
or  his  attorney  to  responsibilities  on  the  bill  of  exchange,  ^^^^  ^^'^•of. 
more  extensive  than  their  mere  liability  to  restitution  of 
the  proceeds  of  the  sale,  must  also  be  regarded  as  chang- 
ing  the  nature  of  Divine's  liability,  and  of  the   rights 
which  he  may  have  had  if  the  case  had   stood  upon  the 
sale    bond.     That  instrument  having  been  taken  in  the 
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Bboww,  ao.  Tegular  course  of  legal  remedy,  was  in  effect  a  part  of  it. 
Combs,  *a  and  may  have  been  subject  to  its  vicissitudes,  to  the  ad- 
verse  and  changing  rights  of  the  parties  to  the  suit,  and  to 
€uch  right  of  restitution  as  the  defendant  had,  upon  the 
reversal  of  the  judgment  under  which  it  was  taken.  Di- 
vine, as  the  obligor,  was  thus  connected  with  the  legal 
proceedings  in  the  suit;  and  subject  to  any  order  of  the 
Court  respecting  the  payment  of  the  bond.  But  the  sale 
bond  having  been  satisfied,  and  Divine's  liability  resting 
on  a  private  engagement  to  the  plaintiff,  he  had  no  fur- 
ther connection  with  the  legal  proceeding's,  and  was  sub- 
ject to  no  order  growing  incidentally  otitof  it.  An  order 
of  restitution  would  have  been  against  the  plaintiff  alone, 
who  had  received  satisfaction  of  the  bond,  and  could  not 
have  affected  Divine's  engagement  to  the  plaintiff,  over 
which  the  Court  had  no  power. 

In  making  the  arrangement  by  which  Divine  agreed 
that  the  land  might  be  conveyed  to  Smith  in  discharge  of 
his  own  liability  for  the  price,  the  parties  assumed  in  the 
first  place,  to  decide  that  Stanton's  heirs  were  absolutely 
entitled  to  restitution  of  the  proceeds  of  sale  from  the 
plaintiff,  and  in  the  second  place,  that  Divine  being  in- 
debted to  the  plaintiff  for  the  price  of  the  land,  had  a  right, 
at  his  own  will,  to  discharge  his  debt  to  the  plaintiff,  by 
discharging  the  claim  of  restitutian  against  him.  Under 
color  of  these  rights,  Stanton's  heirs  by  his  consent,  eoa- 
vey  the  land  to  Smith,  and  Divine  and  his  associates 
claim  that  they  are  thereby  discharged  from  their  engage- 
ments to  the  plaintiff,  who,  if  the  transaction  be  effectual 
as  contended,  is  not  only  deprived  of  the  means  of  ma- 
king his  debt,  but  is  subjected  to  the  additional  loss  which 
may  have  been  incurred  in  paying  the  protested  bill. 

We  say  Divine  and  Stanton's  heirs  had  no  right  thos 
to  dispose  of  the  plaintiff^s  demand  against  the  fornser. 
If  Divine  actually  surrendered  his  title  to  the  land,  with 
the  intention  of  thereby  discharging  the  claim  of  Stan, 
ton's  heirs  against  the  plaintiff,  and  that  of  the  plaintifl* 
against  himself,  as  be  and  Stanton's  heirs  had  no  right  to 
dispose  of  the  plaintiff's  claim,  the  utmost  effect  of  the 
arrangement  was  to  make  Divine  the  purchaser  and  as- 
signee of  the  claim  of  Stanton's  heirs  against  the  plain- 
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tiflL    Jkad  88  the  Cb8oceIlor  would  have  eoforoed  their  ■    "^P^*  *^. 

•claim  of  restitution  agaiost  tbe  plaiatiff»  only  by  givin{^     CyB»,^ 

credit  on  the  plaintiff's  demand  against  tbem,  we  do  not 

perceive  upon  what  priaciple  of  equity.   Divine,  who  • 

without  necessity,  and  with  his  eyes  open,  and  in  disise- 

gard  of  tbe  plaintiff's  interest  and  of  bisowD  obligations, 

parcbased  the  right  of  Stanton's  heirs,  can  claim  to  stand 

in  any  better  condition  than  they  themselves  would  oc* 

<:upy. 

The  reversal  of  the  first  judgment  against  Stanton's  ^  pordhtser  df 

«.       1.1  4^         I  .i.  #.Vk...it.*  property    under 

faeirs  did  not  affect  the  consideration  of  Divine  s  deb^t  to  execation  iMued 
the  plaintiff,  because  4t  did  not  affect  tbe  validity  of  his  which»?B^?^. 
purchase  of  the  land.  If  he  has  given  up  that p«r^aso  Ztn*hSd^^i 
«nd  thereby  lost  the  consideration  of  bis  liability,  it  was  property jnuohft- 
his  own  voluntary  act,  and  he  and  not  tbe  plaintiff,  whose 
interest  he  should  have  Mgarded.  but  has,  perhaps,  in- 
tended to  injupe,  should  be  the  losec.  Even  if  there  we^ 
«io  intentional  bad  laith  on  his  part  towards  tbe  plaintiff* 
his  claim  to  be  discharged  from  bis  debt  in  consequence 
•of  bis  own  arrangement  with  other  debtors  of  the  plajn- 
iiff*,  has  no  equity  in  it.  He  stands  at  best,  es  the  as^ig- 
oeeef  Stanton^s  heirs,  of  their  claim  against  the  plaintiff!^ 
erising  incidentally  in  the  prosecution  of  his  older  and 
Jarger  demand  against  them,  and  be  unnecessarily  pur- 
-chased  the  claim  in  furtherance  of  a  transaction  obviously 
tending  te  injure  tbe  plaintiff  and  so  intended  by  his 
vendors.  His  claim  to  be  relieved  from  bis  debt  to  the 
l>laintiff  in  •consequence  of  this  transaction  is,  in  our 
•opinion,  unconscientious  and  inequitable.  The  nthef 
^Nirtiee  to  the  bill  of  exchange,  against  whom  judgment 
•has  been  obtained,  stand  of  course,  on  tbe  same  ground. 
JSuch  would  be  our  conclusion  even  if  it  were  certain  that 
Divine  had  given  up  his  title  to  tbe  land  end  bad  no  in- 
demnity, for  he  would  have  brought  tbe  loss  upon  himself 
voluntarily  and  without  fsult  of  the  plaintiff.  But  while 
we  see  in  the  record  a  deed  from  the  Sheriff  to  Divine* 
«iid  a  aubsequent  deed  from  Stanton's  beiis  ie  Smith, 
we  see  no  conveyance  from  Divine,  either  to  Smith  or 
40  Stanton's  heirs,  and  for  all  that  appears^  the  legal  title 
18  still  in  him.  If  there  are  equities  against  it  growing 
out  of  the  arrangement  which  has  been  under  considera* 
Vol.  VIL  41 
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BMwif,  Ad.     tion,  they  are  of  his  own  wilfal  and  wrongful  ereetion, 
CoMM^Ac.      and  give  him  no  equity  against  the  plaintiff. 
'  Under  these  views  of  the  case  we  are  satisfied  that  the 

'  plaintiffs  in  error  have  no  ground  to  complain  of  the  de* 

cree,  so  far  as  it  has  dissolved  the  injunctions  against  the 
judgments  obtained  upon  the  bill  of  exchange,  and  given 
damages  on  the  dissolution.  But  upon  the  cross  errors 
assigned  by  the  defendant,  in  whose  name  the  judgments 
were  obtained,  the  question  arises  whether  the  Court  did 
not  err  in  perpetuating  the  injunction  for  the  sum  of 
S250,  with  interest,  as  being  the  amount  which  Smith 
might  reclaim  for  his  payment  made  to  Stanton's  heirs, 
on  his  parol  purchase  before  the  levy  of  the  ezecutioD 
under  which  Divine  bought  the  land.  This  was,  doubt- 
less, decreed  under  the  opinion  that  Divine's  purchase 
was  subject  to  the  re-payment  of  this  sum  of  $250,  with 
interest,  to  Smith.  And  as  we  concur  in  this  opinion,  it 
seems  properly  to  follow,  that  to  this  extent  there  was  a 
clairh  to  the  purchase  money  paramount  to  that  of  the 
plaintiff  in  the  execution.  If  Divine  had  held  the  land 
under  his  purchase,  he  would  have  been  liable  to  pay  this 
sum  to  Smith,  who  would  have  had  an  equitable  lien  for 
it  on  the  dissolution  or  repudiation  of  his  contract  for  the 
purchase,  and  there  is  little  doubt  that  the  lien  would 
have  been  asserted,  as  in  all  probability  it  will  be,  if 
Divine  should  yet  bold  the  land,  since  Stanton's  heirs  are 
insolvent.  As  in  that  state  of  ease  Divine  woirid  have 
had  an  equity  to  withhold  so  much  of  his  debt  to  the 
plaintiff,  in  consequence  of  a  failure,  so  far,  of  the  con- 
sideration, it  would  seem  that  if  be  has,  in  fact,  8U^ 
rendered  the  land  and  thus  lost,  though  wilfully,  the 
whole  benefit  of  his  purchase,  this  circumstance  furnishes 
no  reason  why  he  should  be  subjected  to  greaier  loss,  or 
why  the  plaintiff  should  have  a  greater  advantage  than  if 
the  purchase  under  the  execution  had  been  carried  out  in 
good  faith. 

Wherefore,  upon  the  original  and  cross  errors,  the  de- 
cree is  affirmed. 

Marehead  ^  Reed  (omppeWsini;  Robinson  4r  Johnsom 
for  appellees. 
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Coleman  vs  Dallam,  &c.  Cbahcbrt. 

Error  to  thb  Fatbtte  Circuit.  Case  89. 

Rents.    Femes  covert 
Ivnas  Bbbok  delivexed  tht  opinion  of  the  Court  ^^^  W- 

Lf  1818,  Samuel  Meredith  being  the  proprietor  of  a  C«Mitftt«d. 
large  tract  of  land  in  the  county  of  Fayette,  conveyed  a 
portion  thereof,  by  specific  boundary,  supposed  to  con- 
tain two  hundred  acres,  but  be  the  same  more  or  less,  to 
John  Pope,  in  trust  for  Eliza  B.  Coleman,  the  daughter 
of  the  grantor,  and  her  children.  In  1823,  Meredith  con- 
veyed another  portion  of  said  tract  to  his  daughter,  Leti- 
tia  Dallam  and  her  children,  containing  three  hundred 
and  fifty  acres,  be  the  same  more  or  less. 

Prior  to  the  first  conveyance,  the  original  line  between 
Meredith's  land  and  the  land  adjoining,  belonging  to  Ma- 
son, had,  by  parol  agreement,  been  changed,  so  as  to 
throw  on  Meredith's  side  of  the  old  line,  a  triangular 
piece  of  bis  land  into  Mason's  possession,  and  on  Mason's 
side,  about  the  same  quantity  into  Meredith's  possession. 
Upon  this  conventional  line  the  fences  were  made,  and 
each  party  continued  in  possession  respectively,  of  the 
portion  received  in  the  exchange,  till  after  the  death  of 
Aferedith,  when  McGuire,  a  subsequent  claimant  under 
Mason,  not  satisfied  with  the  title,  disclaimed  to  hold  by 
the  new  line,  and  the  fences  were  moved  back  upon  the 
old  line. 

The  deed  to  Pope,  we  are  entirely  satisfied,  was  not 
intended,  and  did  not.  in  point  of  fact,  embrace  any  por- 
tion of  the  land  obtained  by  Meredith  in  the  exchange, 
or  of  that  obtained  by  Mason.  It  is  manifest,  the  line 
where  it  ran  on  Meredith's  side  of  the  old  line,  constitu- 
ted the  boundary  to  that  extent,  of  that  deed. 

In  1823,  when  the  deed  was  made  to  Mrs.  Dallam, 
McGuire  claimed  the  Mason  land,  but  no  objection  ap- 
pears to  have  been  made  to  the  new  line.  Her  deed  calls 
to  run  to  McGuire*s  corner,  which  was  an  original  corner 
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CoEnair  before  the  agreed  line  was  made,  and  still  constituted  ir 
BiLitAif»  AC.  corner;  and  thence  with  McGuire  and  Smith's  lines  till 
it  reaches  the  beginning  coiner  of  Mrs.  Coleman's  land, 
embraced  in  the  deed  to  Pope.  If  the  agreed  line  is  fol- 
lowed, whi«fh'ap|!>c)ers'^t  that  tinle'lo  have  been  the  recog- 
aized  line,  Mrs.  Dallam's  deed  will  embrace  some  twelve 
or  thirteen  acres  on  Mason  or  McGuire's  side  ef  the  old 
Kne,  and  will*  leave  but  about  the  same  quantity  on  the 
Meredith  side  of  that  line.  It  is"  pretty  evident,  we  think, 
as  the  fences  at  the  time  ran  upon  the  new  line,  and  as 
'the  parties  were  respectively  in  posses»ien  ep  (o  that  line, 
'fhat  It  was  supposed  to  be  the  boundary  of  Mrs.  Dallam'» 
tract.  But  as  the  call  in  her  deed  was  4o  ran  from  Mc- 
Guire's corner  with  his  and  Smith's  lines,  without  ealliog 
for  particular  objects  or  abuttals,  she  had  undoubtedly  a 
right,  and  was  bound  to  be- governed  by  McGuire's  line, 
wherever  it  might  be.  If  there  was  no  line  where  the 
fence  then  ran-,  binding  upon  him,  she  of  coarse  could 
not  confine  him  to  any  such  line.  The  old  line  was  alone 
the  line  to  which  either  party  might  confine  the  other^ 
Atany  rate,  it  waa  clearly  so  as  between  McGuire  and 
Meredith,  and  it  was  always  McGuire's  line  when  he 
chose  to  claim  it.  He  has  abandoned  the  new  and 
elaims^  the  old  line,  and  we  ate  of  opinion  Mrs.  Dallam'a 
deed  should,  therefore,  be  construed  as  funning  with  the 
old  Iir>e.  Such  a  construction  is  manifestly  equitable  and 
}UBt,  and  perfectly  consistent  with  the  obvious  intention 
cf  the  grantor.  The  tract  conveyed  to  Mrs.  Dallam  i» 
fjrther  described  in  the  deed  as  the  honu  trad,  on  which 
the  grantor  then  resided.  That  tract  embraeed  all  the 
hnd  on'  the  McGuire  side  of  the  main  tract,  which  the 
grantor  had  not  previoDsly  conveyed  to  the  use  of  his  daugh- 
ter Coleman.  Upon  this  construction  of  the  deed,  itfol- 
)owa  that  Mrs.  Dallam  is  entitled  to  that  portion  of  the 
tend  in  congest,  which  had  been  thrown  into  the  posses- 
aio»  of  Mason,  afterwards  held  by  McGuire,  by  the  con- 
templated new  Irne.  By  running  with  the  old  line  it  is 
embraced  by  her  deed.  This  view  of  the  case  does  Mrs. 
Gofleman  no  injustice,  as  her  deed  embraces  no  part  of 
this  strip,  and  she  still  holds  more  land  than  it  waaaop^ 
posed  to  contain.    Nor  have  any  of  the  heirs  of  Meredjib 
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any  reason  lo  eomplain,  as  Mrs.  Dallam  obtains  no  more       Colbmab 
land  by  running  with  the  old  line  tban  with  the  new.     DALiJkM,*c. 
The  Court  below  was,  therefore,  right  in  awarding  this 
disputed  piece  of  land  to  Mrs.  Dallam. 

A  question  is  presented  by  the  assignment  of  cross  The  Court  win 
errors  as  lo  the  liability  of  Mrs.  Coleman  for  rents,  as  she  when^norMked 
bad  been  in  the  possession  and  enjoyment  of  the  land  ^oi^l^llVeKnti 
thus  decreed  Mrs.  Dallam  for  several  years.    The  Court  »«ain»^^a  /«»« 

J     ,.,,..         .  ,  *      ^  ,  covert,  for  land! 

deelmed  subjectmg  her  to  the  payment  of  rent,  and  we  ofthewifeoccu- 
tfaink  coirectly.     No  claim  for  rents  is  set  up  in  the  com-  EiSd  durin|  co^I 
plainant's  bill.    Besides,  Mrs.  Coleman  when  she  obtain-  thTo^jined'aBt^- 
ed  possession,  was  sl  feme, covert,  her  husband  died  during  »ate  estate, 
the  pendency  of  the  suit.     Under  such  circumstances  she 
could  not  be  held  responsible  for  the  rents,  although  pos- 
sessed of  a  separate  estate. 

As  to  the  other  branch  of  the  case  presented  by  the 
cross  errors,  we  are  also  of  opinion  there,  is  no  error  in 
the  decree.    The  call  in  the  deed  of  Mrs.  Dallam,  to  run 
with  McGoireand  Smith's  lines,  to  the  beginning  corner 
of  Mrs.  Coleman,  and  thence  to  Mrs.  Dallam's  begin, 
ning,  was  obviously  a  mistake.     It  is  clearly  to  be  infer- 
ed  that  the  grantor  did  not  intend  to  convey  to  her  any 
land  embraced  in  the  deed  to  Pope.     In  running  from 
McGuire's  corner,  therefore,  the  presumption  is  conclu- 
sive, that  Mrs.  Dallam's  line  or  lines  were  not  to  extend 
farther  with 'McGuire  and  Smith's  lioea  than  to  intersect 
with  the  line  of  Pope  or  Mrs.  Coleman.     By  running  to 
ber  beginning  corner,  and  thence  to  Mrs.  Dallams'  be. 
ginning,  the  deed  of  the  latter  would  embrace  some  thir- 
ty acres  previously  conveyed  to  the  former.    The  bounda- 
ry of  Mrs.  Coleman's  tract  is  rendered  certain,  by  particu- 
lar objects  and  marked  abuttals.     Besides,  the  two  tracts 
have  been  held,  and  the  rights  of  the  parties  recognized, 
so  £ar  as  appears,  near  twenty   years,  since  the  death 
of  Meredith,  without  any  reference  to  this  confliction  or 
interference.    The  Dallam  tract  was  run  out  by  proces- 
siooers,  and  no  claim  seems  to  have  been  set  up  under 
her  deed,  to  any  part  of  the  land  included  in  the  deed  of 
Mrs.  Coleman.    To  run  strictly  according  to  the  contro- 
Terted  call,  would  moreover  throw  the  tract  of  Mrs.  Dal- 
lam imo  a  very  singnlar  and  awkward  shape,  sncb  a  shape 
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as  readers  the  conclusion  almost  irresistible  that  tber^ 
was  a  mistake  in  the  call.  Upon  this  ground  alone, 
therefore,  the  Court  was  right  in  not  rendering  the  estate 
of  Merediih  responsible  upon  the  warranty  in  the  deed  to 
Mrs.  Dallam »  for  the  interference,  or  the  land  embraced 
in  common  by  both  the  deeds,  by  running  according  io 
the  literal  call  in  the  last. 

The  deed  to  Mrs.  Dallam  purports  to  have  been  in  con- 
sideration of  love  and  affection  and  one  dollar.  An  es- 
tate during  the  life  of  the  grantor  and  his  wife,  was  re- 
served, and  after  their  death,  it  was  made  subject  to  a 
charge  of  S200  per  annum,  to  be  paid  to  Jane  Meredith 
during  her  life. 

To  what  extent  the  estate  of  the  grantor  should  be  held 
liable  upon  this  deed,  had  the  mistake  in  the  boundary  not 
been  apparent,  we  need  not  decide. 

Upon  the  question  of  costs,  as  regulated  by  the  Court 
below,  we  are  not  inclined  to  interfere. 

Wheiefore,  the  decree  is  affirmed. 

Pindell  for  plaintiff;  Robertson,  and  Robinson  ^  John- 
son for  defendants. 


Assumpsit.  Vaughn's  Executor  vs  Gardner. 

Case  90.  Appeal  from  the  MiiRioN  Circuit. 

Joinder  of  action.    Practice  at  Ifiw.    Evidence. 

June  SO.         JvDOB  Simpson  deUvered  the  opinion  of  the  Couit 

This  is  an  action  of  assumpsit,  brought  by  the  appellee 
Case  BUted.  against  the  appellant,  as  executor  of  Philips  W.  Vaughn, 
deceased.  The  declaration  contains  counts  for  work  and 
labor  done,  and  for  freight  and  transportation  of  tobacco 
to  New  Orleans  for  defendant's  testator,  and  other  counts 
for  services  of  the  same  kind,  rendered  for  the  defendant 
as  executor.  Several  pleas  and  a  demurrer  were  filed,  and 
a  trial  had,  which  resulted  in  a  verdict  for  the  defendants 
A  new  trial  was  awarded,  on  the  motion  of  the  plain tifr« 
and  on  a  subsequent  trial,  a  verdict  was  given  in  his  fa- 
▼or,  on  which  the  Court  rendered  a  judgment;  and  a  naw 
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trial  having  been  moved  for  by  the  defendant  and  over*  'Vavabr'!  Ex'b. 

ruled,  he  excepted  to  the  opinion  of  the  Court,  and  prose-  Gabdmkk. 

eutes  this  appeal  for  ils  reversal. 

The  declaration  is  objected  to,  on  the  ground  that  it  .  Coanismayba 

includes  two  distinct  causes  of  action  in  the  different  iame^   deciB»! 

counts  ;  one  against  the  defendant,  in  which  he  would  be  Jiadcl^'S?  «! 

liable  only  out  of  the  estate  of  his  testator ;  and  the  other,  ecutor,  loi  vork 

in  which  he  would  be  charged  personally.     Piomises  by  for  ihe  tettatoit 

the  defendant  as  executor,  as  well  as  by  his  testator,  to  pay  JJJij,  by  th^uS! 

for  services  rendered,  for  work  and  labor  done  for  the  tea-  ^f°J'   **"^  "*** 

......                     .     ,                     »  ^*^     promitei 

tator  may  be  joined  in  the  same  declaration.     In  this  made  bv  Uie  ex- 
declaration,  however,  the  promise  of  the  executor  is  al-  ?«  pirformSJuo 
ledged  to  have  been  made  in  consideration  of  services  ixccuto?'''**'for 
performed  by  him  as  executor.    For  such  services  he  is  vrhich  hi  would 
personally  liable,  and  a  judgment  would  be  properly  ren-  liable.  ^^^  ^  ^ 
dered  against  him,  de  bonis  propriis.  On  the  other  counts 
in  the  declaration,  he  is  liable  only  as  executor,  and  the 
judgment  would  be  de  bonis  tesUUoris.    It  is  only  where 
the  counts  are  of  the  same  nature,  and  the  same  judg- 
ment is  to  be  given  on  them  all,  that  they  may  be  joined. 
It  is  evident,  therefore,  that  in  this  declaration  there  is  a 
misjoinder  of  causes  of  action.    The  consequences  of 
this  misjoinder  must  be  next  considered. 

After  the  trial  of  the  issues  of  fact,  and  a  verdict  when  a  demvr- 

against  the  defendant,  he  is  not  entitled  to  the  full  bene-  Scd^^toMike^ 

fit  of  his  demurrer  to  the  declaration,  as  if  no  issue  had  «nd  no  dispoeil 

been  tried.    Where  the  defendant  files  other  pleas  with  morre^r  appeara 

ademorrer.  and  a  trial  is  had,  and  a  veidict  given  against  cLnrt^wul  ^ 

him,  the  declaration  derives  from  the  verdict  all  the  aid  J^'*^^^^*^^ 

it  coald  if  there  had  been  no  demurren  {6  Ben,  Monroe^  the  defendaDtia 

379.)    It  does  not  appear  in  this  case,  that  the  demurrer  ^^^j^y^'n^n 

was  disposed  of,  but  as  the  Court  rendered  judgment  for  K^m^ght'^iJJa 

ihe  plaintiff,  the  demurrer  must  be  regarded  as  having  ^P7^^^^  ^^^"^ 

been  overruled,  and  the  defendant  as  standing,  in  conse-  ^^ 
>qtience  of  the  verdict,  only  in  the  same  attitude  to  ques- 
tion the  aufficiency  of  the  declaration,  that  he  would  be 
mrere  he  moving  in  arrest  of  judgment  in  the  Court  below. 

Does  the  verdict  cure  the  defect  in  the  declaration  f  Though  thaie  b% 

Where  there  are  defects  or  imperfections  in  the  declara-  MeptBoimM" 

lecUona  m  dec- 

lion,  yet  the  issue  joined  be  such  as  necessarily  require  laratton,  yet  if 

•o  the  triaJ,  proof  of  the  facts  defectively  or  imperfectly  ^  '•*"•  ^"•* 


Digitized  by  VjOOQ  IC 


328*  BEN.  MONROE'S  REPORTS, 


1799, 
«76, 


^AveRH'fl  Bx'i«  stated,  or  even  omitted,  and  without  which  it  is  not  raa* 
Gabdmbs.  sonable  to  presume  a  jury  would  have  given  a  verdict  Tor 
be  sach  tn  ne-  the  plaintiff,  such  deficiency  is  cured  by  the  verdict.  Bat 
^reproof^fthe  ^ow  can  a  general  and  indiscriminate  verdict  cure  a  mis- 
"t^^^iji.    ^u'^*'  joinder  of  causes  of  action?    The  verdict  of  itself,  does 

shoald  have  been  *  ,  ,      ,      r^  ...  m        » 

aferred,  and  that  not  enable  the  Court  to  determine  what  cause  of  actioa 
for^Uie  JiainUff.  has  been  made  out  before  the  jury,  or  what  judgmant 
^wdbj  ihi"er*  should  be  properly  rendered,  whether  against  the  execu- 
^icL  tor  personally,  or  of  the  estate  of  his  testator.    It  fol- 

lows, therefore,  that  the  misjoinder  of  the  causes  of  ac- 
tion is  not  cured  by  the  verdict. 

The  statute  of  jeofails  of  1796,  (2  &at.  Laws,  873.) 
does  not  apply  to  a  case  of  misjoinder  of  counts  or  can* 
ses  of  action ;  neither  does  the  statute  which  declares 
that  a  general  verdict  shall  be  good,  if  there  be  one  good 
count,  although  there  may  be  also  an  insufficient  one. 
The  statute  of  1799,  (2  Stat.  Laws,  875,)  declares 
The  statute  of  that ''no  judgment,  after  the  verdict  of  twelve  men.  shall 
),(2  8LLavf8  be  Stayed  or  reversed,  where  it  shall  appear  to  the  Court, 

,)    doea   not     ,  /  .         «.    •  t  .  «  .  ,  .    -  ..      . 

«ppiv  to  a  mis.  that  the  ments  of  the  case  have  been  fairly  and  fully  de- 
aor  doirXt  cidedbysuch  verdict;  and  that  such  verdict,  and  the 
▼crdict"ood*  if  judgment  thereon.  might  be  effectually  pleaded  ia  bar  to 
iherebeonecood  another  suit  for  the  same  cause.'*  A  bill  of  exceptions 
iMd.  fiicd  in  this  case,  contains  all  the  evidence  that  was  ad- 

duced on  the  trial.  So  that  the  record  shows  what  wu 
proved  and  tried,  and  enables  the  Court  to  deteriBioe, 
whether  the  merits  of  the  case  have  been  fairly  and  folly 
decided  by  the  verdict,  and  also  whether  the  verdict  and 
judgment  thereon,  might  be  effectually  pleaded  tu  bar  to 
another  suit,  for  one  of  the  causes  of  action  declared  on. 
All  the  evidence  before  the  jury  went  to  establish  a 
Where oounit OB  contract,  either  express  or  implied,  with  the  testator  ia 

pTODiises    by    a 

testator   in,  his  his  lifetime,  although  some  of  the  services  under  tbecoo- 
id  v^OiVromulea  tract  were  performed  after  his  death.     It  thus  appears, 

Y Jt^^if  ft'^aVpell  **^  *®  ^*"s®  °^  ^^**^"  ^"  ^^^  contract  with  the  testator. 
from  the  lenimo.  was  the  OHO  tried  and  decided.    That  the  proper  jodte- 

DT  deduced  upon  .  .       .    -      •      .  .        .    j  .    i    V       •    -    *_. 

die  trial  that  the  ment  agamst  the  defendant  is  a  judgment  de  bonis  tnimm 
l]\tMe'7*^t  ris,  and  that  although  the  verdict  being  general,  it  cannot 
premwesV  the  r^**^*  ^^  the  judgment  thst  should  be  rendered,  yettbe 
testator,  Uiough  evidence  in  the  record  enables  the  Court  to  determine  this 
^rmed  after ^ii  matter  with  sufficient  Certainty,  and  thus  under  the  opo- 
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rmtiOft <pf  the  statuie  last  mentiooed,  to  prevent  thrs  objec- 
tion from  proving  so  fatal  as  to  produce  a  reversal  of  ifae 


plaintiff's  judgment.  deaih,  the  ?e>* 

We  do  not  know  that  a  construction  faaa  heretofore  be^di«iiirbed;bat 
been  given  to  this  statu4e.  but  as  it  was  iiilended  to  be  ^gJ^nS^uS^ 
temedi^l  in  its  operation,  we  think  thot  the  effect  we  have  rx«- 
given  toil,  in  this  c»se»<ioes  not  exceed  that,   to  which, 
4>y  «  liberal  exposition,  it  is  entitled.     And  indeed  thie 
CoQjt,  in  the  case  ef  the  Louisville  and  Portland  Canal . 
Oompany  vs  Rowan,  (4  Dana,  606.)   intimale  in  pretty 
-strong  teims,  that  such  might  be  its  effect. 

It  is  apparent,  however,  that  this  statute  ivould  not^id  5ince  bLfo?e!hii 
«  misjoiiKler,  if  the  evidence  before  the  jury  authorised  jury,  authorial 
tfaeiB  to  assess  damages  on  both  counts,  in  such  a  case  for  the  plaintiff 
upon  a  general  verdict,  the  evidence  would  not  direct  the  ^SSSt,  ihT^i- 
Court  to  tl>e  judguient  that  should  be  entered,  and  such  '"J^J^jiL^^^t^ 
oiicertainty  would  still  cKist,  en  the  plaintiff's  <leclarft-  ute. 
iion,  as  to  detRaad  a'reversal  of  bis  judgment. 

The  judgment  having  been  r-eadered  against  the  defend. 
anl.  de  bonis  teslaloris,  and  it  appearing  by  the  record, 
that  the  judgment  is  such  as  the  evidence  warranted,  it 
«houid  flot,  tbenefore,  be  reversed  on  account  of  the  <k- 
feci  HI  the  deoIaratioA. 

This  ooi>clusion  makes  it  necessary  to  examine  the  de* 
'ciaiens  of  the  Court  below,  first  in  setting  aside  the  ver- 
dict Hi  favor  ^f  the  defendant,  and  in  the  second  plaea^ 
m  refusing,  after  the  last  verdict  was  given,  a  new  trial  oa 
Ibe  motion  of  the  plaintiff. 

Ofie  of  the  pleas  filed  by  the  defeodaat  being  a  plea 
of  setoff,  the  jury,  upon  the  first  trial,  found  a  verdict  ia 
bis  favor  of  $314  56,  in  damages;  end  it  is  contended, 
UiAi  the  Court  erred  in  setting  that  verdict  aside,  and 
granting  the  plaintiff  a  new  trial. 

If  the  evidence  authorized  a  verdict  for  the  defeodant 
to  any  amount,  which  we  do  not  deetn  neeessary  tode- 
«ide,  we  are  satisfied  that  the  verdict  rendered  was  oot 
sustained  by  the  evidence,  aod  that  tl>e  Court  did  not  <Mr 
an  granting  a  new  trial. 

On  the  last  trial,  upon  nearly  the  same  evidence  that 
irvas  before  the  first  jury,  a  verdict  was  given  for  the  plain- 
Ciff  for  S233  50  cents,  and  the  defendant's  motion  for  a 
Vol.  VII.  42 
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Tavohu'i  Ex'r. 
Qam»mbi. 


Proof  of  the  ctui- 
tomary  duty  of 
those  employed 
in  the  perform- 
ance of  anf  par- 
ticular service 
at  any  particular 
place  which  are 
reasonable,  is 
legitimate  evi- 
dence in  ques- 
tions involTing 
the  rightful  dis- 
charge of  such 
duty. 


new  trial  having  been  overruled,  the  propriety  of  this  de^ 
cision  involves  the  legality  or  the  opinion  of  the  Court, 
during  the  trial,  in  admitting  and  excluding  testimony. 

The  extent  of  the  plaintiff's  recovery  depended  main- 
ly on  the  fact,  whether  he  had  in  rendering  the  services 
sued  for,  acted  merely  as  steersman  in  boats  owned  and 
furnished  by  defendant's  testator,  or  whether  be  had 
freighted  and  transported  tobacco  and  other  produce  ta 
New  Orleans  for  him,  in  boats  belonging  to,  and  furnish- 
ed by  the  plaintiff  himself.  In  elucidation  of  this  point, 
the  defendant  introduced  evidence  going  to  prove  that  it 
was  customary  in  New  Orleans,  for  persons  acting  in  the 
capacity  of  freighters,  to  attend  to  the  inspection,  weigh- 
ing  and  storing  of  the  tobacco  freighted  by  them,  and 
that  the  plaintiff  did  not,  at  any  time,  when  he  brought 
to  New  Orleans,  tobacco  belonging  to  the  defendant's 
testator,  attend  either  to  the  inspection,  weighing  or 
storing  of  the  same,  and  relied  upon  this  conduct  of  the 
plaintiff  to  prove,  that  he  had  only  acted  as  steersman  to 
the  boats,  and  having  landed  the  tobacco,  he  considered 
bis  duties  fulfilled,  which  would  not  have  been  the  case 
had  he  acted  in  the  capacity  in  which  he  claimed  to  have 
been  acting.  This  evidence  was  objected  to  and  was  ex- 
cluded by  the  Court. 

The  conduct  of  the  plaintiff  was  clearly  admissible  in 
evidence.  It  tended  very  strongly  to  prove  the  fact  it  was 
designed  to  establish.  And  we  think  the  custom  among 
freighters  in  any  particular  place,  was  also  legitimate  evi- 
dence,  particularly  when  such  custom  was  reasonable  and 
proper,  and  such  as  naturally  resulted  from  a  faithful  per- 
formance of  the  duties  consequent  upon  the  assumption 
of  the  character  of  freighter.  More  particularly  in  a  case 
like  the  present,  where  the  evidence  is  somewhat  contra- 
dictory, and  circumstantial  evidence  has  to  be  resorted  to, 
to  aid  the  jury  in  deciding  the  issues  between  the  parties. 
The  Court,  therefore,  erred  in  excluding  this  evidence 
from  the  jury,  and  properly  admitted  the  evidence  proving 
the  custom  of  freighters,  in  Green  rivei  in  relation  to  the 
hiring  of  hands,  and  furnishing  provisioni,  &e.,  whieb 
was  objected  to  by  plaintiff. 
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Inhere  was  no  error  in  the  opinion  of  the  Court,  exclu- 
Aiogthe  declarations  of  the  plaintiff  in  the  year  1841, 
whilst  on  his  way  to  Nevir  Orleans  in  relation  to  bis  claim 
to  the  boat  he  was  then  in  possession  of.  Whether  the 
boat  was  furnished  by  him  or  by  the  defendant's  testator, 
was  a  point  in  contest  before  the  jury,  and  that  point 
could  not  have  been  illustrated  by  any  claim  he  might 
have  made  as  to  the  ownership  of  the  boat  in  question. 

But  as  the  judgment  must  be  reversed  for  excluding 
the  defendant's  evidence,  we  will  suggest  the  propriety, 
on  the  return  of  the  cause,  of  the  plaintiff's  discontinu- 
ing so  much  of  his  action  as  is  included  in  the  counts  in 
his  declaration  showing  a  consideration  to  the  defendant 
himself,  as  the  foundation  of  the  promise  relied  on,  or 
that  by  amending  his  declaration,  he  should  strike  out 
those  counts,  so  as  to  obviate  the  objection  to  it,  on  the 
ground  of  a  misjoinder. 

The  judgment  of  the  Circuit  Court  is  reversed,  and 
cause  remanded,  with  directions  to  award  a  new  trial, 
and  for  new  proceedings  consistent  with  this  opinion. 

Morthcad  Sf  Reed  and  Shuck  for  appellant ;  Harlan 
^  Craddock  for  appellee. 
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Breckinridge  vs  Coleman.  Erroh  co- 

RAM  V0BI8. 

Error  to  the  Fayette  Circuit. 

Wrils  of  error  coram  vobis.    Notice.    Justices  of  the      ^^^^  '*• 
JPeace.    Limitation.    Femes  covert.    Jurisdiction, 

3vD€tB  Bbxck  delivered  the  opinion  of  the  Court.  July  X. 

In  1843,  Breckinridge  recovered  a  judgment  upon  an  CaaeitAted. 

accoant,  before  a  Justice  of  the  Peace,  for  S48  and  costs, 

against  Eliza  B.  Coleman,  then  the  wife  of  James  Cole- 

2nan.     An  execution  having  issued  thereon,  the  debt  was 

replevied,  with  Samuel  Coleman  as  security.    A  bill  in 

chancery  was  subsequently  filed  by  Mrs.  Coleman  and 

ber  husband  and  the  surety  in  the  replevin  bond,  and  an 

Injunction  obtained  restraining  the  collection  of  the  judg- 

ment-     It  was  alledged  in  the  bill,  that  the  account  upon 
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which   fbe  judgment  was  rendered,  was  fabricated  and 
•oLBJiAii.       unjust,  and  that  the  comploinant,  Eliza,  was  at  the  rendi* 
**"**"""""'""~   lion  thereof,  a  ftmt  covtrL 

On  final  hearing,  the  bill  was  dismissed  and  the  injuae- 
lion  dissolved. 

A  further  execution  having  issued  upon  the  replefin 
bond,  Mrs.  Coleman  sued  out  a  writ  of  error  coram tobis, 
averring  the  death  of  her  husband  subsequent  lo  the  em- 
anation of  the  last  execution,  that  she  was  a  ftmt  cufttH 
when  the  judgment  was  rendered  and  the  debt  replevied, 
and  piaying  that  the  judgment  might  be  set  aside  and 
the  bond  and  execution  quashed.  The  writ  was  issued 
and  made  returnable  before  the  magistrate  who  rendered 
the  judgment..  The  magistrate  having  refused  to  grant 
the  relief  sought,  an  appeal  was  taken  to  the  Circuit 
Court,  and  the  matters  of  law  and  fact  being  submitted 
to  the  Judge,  the  judgment  was  vacated  ar)d  the  replevin 
bond  and  execution  quashed,  and  Breckinridge  bas 
brought  the  case  to  this  Court. 

In  regard  to  the  material  facts  in  the  case,  there  isno 
Faotr  in  Uie  controversy^    The   coverlvre  was  admitted — the  sttbse- 
•""^  quent  death  of  the  husband,  and  that  Mrs.  Coleman  had 

a  separate  estate. 

Various  objections,  however,  are  raised,  involving  the 
legality  and  regularity  of  the  proceedings  upon  the  writ 
of  error  coram  vobis. 

And  1.  It  is  objected  that  the  writ  should  have  been 

dismissed  for  the  failure  to  give  Breckinridge  ten  dap 

notice  of  the  time  and  place  of  making  application  forit, 

as  required  by  the  act  of  1:803,  (2  SlaL  Low,  1656.) 

Thestfctnie  of      '^^^^  ^^^  refer*  exclusively  to  proceedings  for  relief  by 

l803,(2a.Lflio,  writ  of  error  cortfm  tobis,  against  "fauIlT  replevinaod 

1655,)  rcqairinj    „      ,  *         t_        ,  ,     .  ^         r 

notice  of  appU-  fofthcommg  bonds,  or  ar>y  faulty  or  erroneous  execo- 
Sf"2?ror°'J7am  tion,"  and  was  not  intended,  and  does  not  erabracea 
vobift  docs  not  ^^^q  ^f  the  character  now  before  us.     In  this  case  neither 

apply  to  a  case  i  i  • 

vrhert  Uie  object  the  bond  nor  the  execution  were,  per  se,  faulty  or  deW- 

conteet^Uic/'va*^  tive.     So  far  as  appears,   they  were  both  regular.    The 

mwUno*l*ii^ft  ftHeg«^tion  was,  that  there  was  no  valid  judgment  to  ^ 

neccssarr      in  i^\^  them.  ,  For  the  same  reason  the  objection  that  a  copj 

•nch  eaae  to  pro-      -    ,      .       j        .  ,.  .         j  .  *Li 

AvLce  a  copy  of  oT  the  Dond  and  execution  was  not  produced,  as  ieqoire(» 
liultoSf  ""^  "■  by  the  wjt  referred  to,  is  not  deemed  available. 
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2.  It  is  ol^ected  that  one  Justice  of  the  Peace  was  not  Bk£ckiiibip« 
authorized  to  issue  such  a  writ.  Coleman. 

The  act  of  1820.  (2  SiaL  Law,  814.)   authorizes  two  Justices  of  ihe 

Justices  of  the  Peace,  who  have  been  designated  by  the  ^^^^^^  jJJ*  y-^^"; 

County  Court  lorihat  pui[)ose,  to  grant,  under  particular  pf  tijeir  common 

circumstances,  certain  writs,  and  among  them  writs  of  power  to  award 

•noT  coram  vobis.    The  authoiity  thus  conferred,    how-  ram'loA^^vhen- 

ever,  does  not  take  away  or  impair  any  power  which  Jus-  appJopJ^tie^r*^^^^ 

lices  of  the  Peace  may   have  previously   possessed,    to  edy  to   cor.ect 

..        -                                 ,  .                      "^     "^             .  eirors    in    their 

grant  writs  of  error  coram  vobis,  to  correct  errors  in  pro-  owncounslnde- 

ceedings  in  their  own  Courts.     The  authoiity  of  a  Jos-  ^"tmf  ^^^^^^^^ 

lice  of  the  Peace  for  that  purpose,   wherever  it  would  be  nng t»ie  jurisdic- 

the  appropriate  remedy  to.  issue  such  a  writ,  independent  such   wiits,  on 

of  any  statutory  provision,  we  apprehend  is  unquestiona-  t^U'dc"i^narcd 

ble.     The  writ  is  authorized  by  the  common  law  and  cmms  (w°y 

demandable  as  matter  of  right,   and   is  applicable  as  a  Marshaii, 29.),  ' 
remedy  to  a  magistrate's  Court,  as  well  as  to  the  Circuit 
Court;  Case ss  Ribelin ,  (I  J.  J,  Marshall,  29,  and  au- 
thorities there  died.)     It  was  in  this  case  the  appropriate 
remedy,  and  probably  the  only  appropriate  remedy. 

3.  It  is  urged  that  the  limitation  prescribed  in  the  4th  The  stttnteof 
and  6lh  sections  of  the  act  of  1802,  (2  Slat  Law,  1554.)  t^^^f^e  fof  pi"? 
applies  to  this  case.  Those  sections  have  reference,  as  senting  writs  of 
decided  by  this  Court  in  Handley  vs  Filzhugh,  (3  Mar-  to  correct  er» 
shall,  563,)  to  writs  of  error  prosecuted  for  some  error  or"  fiuhwrnli^ 
in  a  forthcoming  or  replevin  bond,  or  in  the  Sheriif  or  *^°°f*»  <*°«8  '^^^ 

^.          ^                        *       .  apply  to  writs  of 

Other  officer  in  taking  the  same.     In  that  case  an  execu-  error  to  correct 

lion  had  been  sued  out  against  the  administrator  upon  a  mentals  MarX. 

judgment  against  his  intestate,  without  revivor.     In  this  ^^'^ 
case  the  execution  issued  upon  a  judgment,    which  the 
extraneous   facts   of  covertuie   rendered   invalid.     The 
case,  we  think,  is  not  embraced  by  the  act  referred  to. 

4.  It  is  contended  that  as  Mrs.  Coleman,  when  the  bill  The  execution  of 
in  chancery  was  filed  and  the  injunction  obtained,  exe-  tom *on\° judg- 
cuted  a  release  of  all  errors  in  the  judgment  at  law.  she  f^^lne'^^^vt7t  w 
is  precluded  from  relying  upon  any  errors  in  the  judgment  invaiicd.  though 
upon  this  proceeding.  a  pany  to  the 

The  release  was  signed  by  Mrs.  Coleman  alone.     Had  ^^^^' 
she  any  authority,  or  was  she  competent  to  execute  it? 
We  think  not.    Notwithstanding  she  bad  separate  estate 
Ihera  can  be  no  donbt  it  coald  not  be  reached  by  any  pro^ 
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slituted  no  bar  lo  the  writ  of  error  coram  vobis, 

6.  It  is  urged  that  upon  the  hearing  of  the  writ  of  error, 
the  justice  rendered  an  additional  judgment  against  Mrs. 
Coleman,  or  re-rendered  the  first  judgment,  and  as  she 
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was  then  discovert,  it  was  valid.    The  record  of  the  pro-    Bbechihridot 

ceeding  before  the  justice,  is  indefinite  and  obscure,  as  to       Colbmav. 

what  the  judgment  was  upon  the  writ  of  error.    The  only 

sensible  construction  we  can  give  to  it  is,  that  he  refused 

to  vacate  the  first  judgment.    The  only  disposition  which 

he  seems  to  have  made  of  the  writ  of  error,  is  to  render 

judgment  against  Mrs.  Coleman  for  the  same  amount  of 

the  first  judgment,  with  additional  costs,  v\e  suppose  the 

defendant's  costs  upon  the  writ  of  error.     We  think  this 

amounts  to  a  mere  reiteration  of  his  opinion,  upon  the 

trial  of  the  warrant,  consequent  upon  his  refusal  to  give 

the  relief  sought  by  the  writ  of  error.     We  cannot  regard 

it  as  contended  by  counsel,  as  equivalent  to  a  revocation 

of  the  former  judgment,  and  a  quashal  of  the  replevin 

bond  and  execution,  and  a  retrial  of  the  cause  upon  the 

warrant  against  Mrs.  Coleman  as  a  feme  sole,  and  the 

rendition  of  a  new  judgment  against  her  as  such. 

But  if  possible  to  come  to  this  conclusion,  it  would  Upon  the  trial  of 
follow  that  taking  the  whole  action  of  the  justice,  his  dis-  \oTam  vohis^t- 
position  of  the  case  was  manifestly  erroneous.  The  only  J["«^  'hi^'ues- 
issue  upon  the  writ  of  error,  was  whether  Mrs.  Coleman  tionofihevaiid- 
at  the  rendition  of  the  first  judgment,  was  or  not  a /erne  ment,  thejustico 
covert.  And  upon  that  issue,  to  go  on  and  try  the  war-  Jnd"^decide  thil 
rant  over  again  against  her  as  a  feme  sole,  would  be  un-  matter  in  con tro- 

o  o  y  »  versy,    and    not 

authorized  and  absurd.     The  whole  proceeding  against  fonhwUh    pro- 

,  ,,  .  cecdtore-tTV  the 

ber  upon  the  warrant  was  erroneous.  case  as  an  ori- 

The  last  objection  relied  upon  is,  that  the  appeal  from  ^'^fi*^""- 

.      .,       ,  I.    .      i^i.       .    i-.  The  etalutc  re- 

the  justice   was  to  the  March  term  of  the  Circuit  Court,  quiring  writa  of 

and  not  having  been  tried  at  that  term,  under  the  5th  sec-  fd'Ce  uiedauhe  . 

tion  of  the  act  of  1802,  supra,  it  stood   ipso  facto  dis-  norBppiy"lisuch 

missed.     The  section  referred  to,  as  before  shown,  does  iriaU  before jna- 

not  apply  to  this  case  ;  but  even  if  it  did,  it  clearly  has  peace,  nor  to  tri- 

no  reference  to  the  trial  upon  the  appeal.     It  applies  to  from^he  *ieeU- 

the  trial  of  the  case  in  the  Court  to  which  the  writ  was  ^°^  °^  maiicee 

rnaoe  returnable,  and  not  to  any  other  tribunal  to  which 

it  may  be  transferred  by  appeal  or  otherwise. 

Upon  the  whole,  although  the  proceedings  have  been 

somewhat  irregular,  yet  we  perceive  no  available  error 

far  the   reversal  of  the  judgment.     And,  it  is  therefore 

niBrmed. 

J^nddl  for  plaintiff;  Robertson  and  McKee  for  dePl. 
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CHiiNcsRT.         Tilford,  &c.  vs  James'  Adm'r.,  &c. 

Case  92.  Error  to  the  Fayette  Circuit. 

Mortgages,     Sabsliluiion.     Accommodation  indarstrs^ 
Diligence. 

July  2.  Chibf  Juitice  Mabshall  delivered  the  opinion  of  the  Court. 

The  mortgage  toSayre  not  being  conditioned  to  pay  the 

Amort^age  t»  debts  in  which  he  was  surety  for  the  mortgagor,  but  only 

hisBecuri^ysiiip"  to  save  him  harmless,  and  indemnify  him  from  all  loss 

I?l  ^**1.?°^1^'^*  in  his  said  sureiysbip,  we  are  of  opinion  that  the  morl- 

KOTy     fniiy     Bill"  '        •  • 

brace  suretyship  gaae  is  uot  to  be  Understood  as  an  absolute  security  for 

ext3iin$    as  HC-    *',,,,   .  -  ,  -  ,     -  ,  -  ,  ^ 

commodaiionin-  all  the  debts  referred  to,  but  only  for  such  as  from  the  na* 
efficacy  *d"eVnd  ^^^^  ^f  Sayre's  Original  agreement  he  was  absolutely 
crof  "^he 'wer'  ^ouud  to  pay  if  James  did  not.  As  this  is  the  condition 
else  of  due  dill,  of  a  Surety  properly  so  called,   it  might  be  implied  from 

gence     by      the     .  .  j  •      ^l  •.    i  j  .      i  •     .      t 

creditor,  In  per-  the  term  Surety  used  m  the  recitals  and  suretyship  in  the 
^*rill!*  ^""''  condition  of  the  mortgage,  that  the  enfagement  of  Saym. 
referred  to  in  the  recitals,  and  in  the  description  of  the 
notes  in  which  he  is  said  to  be  surety,   were  those  of  an 
ordinary  surety,  and  that  he  was  bound  in  all  of  them  as 
a  co-obligor,  as  a  surety  is  ordinarily  bound.     But  as  an 
accommodation  endorser  is  often  called  a  surety,  and  hu 
substantially  the  same  rights,  though  not  under  the  aame 
obligations  as  an  ordinary  surety,  we  are  of  opinion  that 
the  recitals  in  the  mortgage  do  not  necessarily  fii  the  na- 
ture of  Sayre's  obligation  for  the  debts,  or  on  the  notes 
referred  to.     And  that  when  upon  the  production  of  ona 
of  the  notes,  he  appears  not  to  be  a  co-obligor,  but  meie- 
ly  an  endorser,  the  word  surety  is  to  be  understood  as  ift- 
dicating  in  that  case,  his  character  as  accommodation  en* 
dorser,  and  the  word  suretyship  as  referring  to  bis  engage- 
ment and  liability  in  that  character.    The  condition  of 
the  mortgage  then,  in  such  a  case,  is  to  save  him  harm- 
less in  his  engagement  and  liability  as  accommodation 
endorser.     But  that  engagement  and  liability  are  not  ab- 
solute to  pay  the  note,  but  are  contingent,  and  depend 
upon  the  use  of  due  diligence  by  the  holder  agaioat  tba 
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maker.  And  his  liability  to  loss  on  account  of  audi -eo-  tWom,  ••• 
gagement  being,  therefore,  also  contingent,  and  the  Jamm'  ao'e.— ; 
mortgage  being  only  to  save  him  from  loss,  there  is  no 
more  room  for  the  application  or  enforcement  of  the  in- 
*  deninity,  when  the  linbility  to  loss  is  discharged  or  re- 
moved by  the  failure  of  the  cieditor  to  use  due  diligenco 
against  the  principal  debtor,  than  when  the  same  effect  is 
produced  by  the  debtor's  paying  the  debt. 

If  the  mortgagee's  liability  were  absolute  in  4he  €rst  Ifamongafe^ 
instance,  as  in  case  of  an  ordinary  surety,  or  if  being  at  who'tSToiiiiy'^aJ 
first  contingent,  as  isthatof  an  accommodation-endorser,  fndo^^^^S^ 
h  becomes  fixed  by  due  diligence,  then  in  either  case  the  mortgagor  be •!«• 
application  of  the  mortgage  fund  to  the  payment  of  Mii^nC^ior  tte 
the  particular  debt,  is  apparently  for  th«  benefit  of  ttie  Swe^b^w^Sf 
inorteagee.  and  in  effectuation  of  the  purpose  and  intent  vrowt  iiiigenM 

^.  ,  ,..  ...  ontheparlofthd 

of  the  n>ortgage.  In  case  of  the  mortgagor  s  insolvency,  eredjtor,  ika 
this  is  obvious;  and  the  equity  of  the  creditor  to  enforee  arifhuo'be'imS 
a  disposition  of  the  fund  alike  beneficia^  to  himself  and  ijgce^f  TOoriml 
the  mortgagee,  is  unquestionable.  He  is,  therefore,  sub-  pe,  and  ask  a 
stituted  so  far  as  his  debt  is  concerned,  to  the  rights  of  the  hia  beoafiu 
mortgagee.  Whether  the  creditors  of  a  mortgagor  have 
vuch  an  interest  in  a  mortgage  taken  by  a  surety,  the  co- 
t>bligor  of  their  debtor,  conditioned  not  for  the  payment 
ef  the  debts,  but  merely  for  his  own  indemnity,  as  that 
one  of  them  who  by  reason  of  a  secret  arrangement  with 
the  principal  for  indulgence,  enables  the  surety  to  dis- 
charge himself  from  that  debt  without  payment,  may, 
•notwithstanding  such  release  of  the  surety,  claim  tbe  ap- 
plication of  the  fund  to  his  debt,  as  one  secured  by  the 
^mortgage,  need  not  be  decided.  We  ere  satisfied  that 
where,  in  one  of  the  de^ts  referred  to,  the  original  liability 
of  the  party  taking  sucb  a  mortgage,  is  contingent  only 
es  that  of  an  endorser,  he  has  no  right  himself  to  insist 
upon  the  application  of  the  mortgage  fund  to  that  debt 
OfitU  his  liability  is  fixed;  certai^nly  none  when  he  is  dia 
charged  from  liability  without  loss,  and  the  creditor  who, 
by  his  negligence  in  pursuing  the  debtor,  frees  the  surety 
from  alt  liability  and  danger  of  loss,  has  no  more  right 
to  stand  as  mortgagee  for  his  debt,  than  if  he  had  released 
tiie  demand.  The  discbarge  of  the  endorser  in  such  a 
case  by  negligence,  is  a  discharge  and  satisfaction  of  the 
Vol.  VII.  43 
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X>voM»i  «A  mortgage,  bo  far  aa  that  debt  U  concerned,  because  ii 
Oakm' ▲&'«.««.  takes  away  the  contingency  on  which  alone,  according  to 
its  terms  and  intent,  it  could  be  enforced. 
The  note  for  which  a  claim  is  now  made  upon  the 
Where  the  liftbii-  mortgage  fuiid  IS  referred  to  in  the  cnortgage,  as  one  on,  • 
tScia;  a  mori^  or  10  which  Sayre  is  surety  for  the  mortgagor  to  Samuel 
*^ent  "L  SI^°that  ^^'^^^y*  ^"^  ^"  production  of  the  Dole  it  appears  to  be 
•fan  aeoommo-  signed  by  the  mortgagor  alone,  and  payable  to  Asberry, 

dation  iadoTser.       ,  •  •  •  o  i 

«ke    mortcegM  whose  name  is  on  it  as  assignor  to  Sayre,  whose  name  is 
iwi»to»'!EfaiM  ^"  ^'*'  second  assignor,  with  an  assignment  over  it,  and 
pHoatton  of  the  the  note  is  set  up  by  Tilford,  a  subsequent  assignee,  suing 
fcctouatiihieHi  for  the  benefit  of  Asberry.    Assuming  that  Asberry  was 
WforeitUfixedl  &"  actual  CI  editor,  taking  the  sole  for  the  security  of  bia 
»?N«?theiiS^^^  ^^^^*  ^^^  ^^^^  Sayre  became  a  party  to  it  at  the  request, 
ca^e.  iftheaure*  and  for  the  accommodatioa  of  the  maker,  the  arrange- 
aeiachMofthe  meot  of  the  names  as  above  stated,  would  seem  to  be 
Sr^annot^^ask  wtoef  unusual,  and  especially  as  Sayre  stands  merely  as 
S'^'ijdite^f  th*  ^®  assignee  of  Asberry,  and  the  assignor,  in  his  turn,  of 
mortfageak         another.    But  while  the  recitals  of  the  mortgage  preclude 
the  idea  of  any  liability  of  Asberry  to  Sayre,  the  arrange- 
ment of  the  names  on  the  note  and  the  relation  of  assign- 
or and  assignee  preclude  any  liability  of  Sayre  to  Asber- 
ry.   Sayre  then  was  only  liable  to  subsequent  assignees 
deriving  title  to  the  note  from   bim.    He  was  liable 
as  assignor,  that  is,  on  condition  of  due  diligence  against 
the  maker;  and  the  mortgage  secures  bim  against  loss  o& 
account  of  this  contingent  liability.    That'  liability  was 
•ub^ectto  be  extinguished  without  loss,  by  the  failure  to 
use  the  requisite  diligence  against  the  maker,  and  by  its 
oitinguishment  in  that  mode,  the  mortgage  itself,  as  ao 
indemnity  against  this  liability,  was  also  extinguished. 
I  The  holder  of  the  note  who  could  have  no  interest  in  tbe 
I  mortgage,  excapi  in  virtue  and  to  the  extent  of  Sayre'a 
liability,  and  in  fact  through  Sayre,  cannot  possibly  ac- 
quire the  right  of  resorting  to  it  for  bis  own  benefit,  by  or 
in  consequence  of  the  fact  that  bis  negligence  has  die- 
charged  the  liability  of  Sayre,  which  constituted  its  oaly 
consideration. 

It  is  admitted  that  there  was  not  such  diligence  in  pur- 
suing the  legal  remedy  upon  the  note,  as  to  autborixe  a 
^lecovcry  at  law  against  Sayre,  but  it  is  contended  that  aa 
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the  maker  was,  in  fact,  insolvent,  and  had  conveyed  all  Twjrow,^  . 
his  property  by  this  mortgage,  and  as  moreover  this  prop*  Jamu'  au*k.m., 
er ty  being  mortgaged  lo  secure  this  debt,  could  not  have 
been  reached  by  execution  Tor  the  same  debt  against  the 
mortgagor,  there  was,  in  fact,  no  effectual  legal  remedy, 
and  a  resoft  to  the  Court  of  equity  being  necessary,  the 
action  at  law  might  be  dispensed  with,  and  relief  grant* 
«d  in  this  suit.  But  whatever  might  have  been  said  if 
this  suit  had  been  brought  at  a  time  when  the  action  at 
law  upon  the  note  should  have  been  brought,  and  when 
by  proper  diligence  at  law,  Sayre^s  liability  as  assignor 
might  have  been  fixed,  (as  to  which  we  intimate  no  opin- 
ion,) we  are  satisfied  that  after  Sayre  had  been  completely 
discharged  from  liability  at  law,  by  the  laches  of  the  hold* 
er  of  the  note,  it  was  too  late  to  claim  relief  in  equity  on 
this  ground.  The  very  failure  to  sue  at  law,  (or  in  equi- 
ty.) in  due  time,  freed  the  mortgaged  property  from  its 
subjection  to  this  debt  under  the  mortgage,  and  left  the 
equity  of  redemption  open  to  a  levy  for  its  satisfaction ; 
and  although  a  mortgage  which  has  been  apparently  ex- 
tinguished, so  far  as  its  direct  objects  are  concerned,  will 
be  sometimes  kept  alive  or  regarded  as  still  subsisting 
for  the  benefit  of  a  party  who  has  in  equity  acquired  the 
rights  of  the  mortgagee,  and  ought  to  stand  in  bis  place, 
we  do  not  regard  the  laches  of  the  holder  of  the  note, 
thereby  the  mortgagee,  as  his  assignor,  is  discharged, 
end  the  mortgage  for  his  indemnity  extinguished,  as  pre* 
sentinga  case  for  the  application  of  this  doctrine,  and 
•specially  when  other  creditors  may  be  thereby  injured. 
We  do  not  suppose  that  the  fact  that  the  claim  on  the  note 
18  now  set  up  in  behalf  of  Asberry,  who  had  no  direct 
recourse  upon  Sayre,  constitutes  any  obstacle  to  the  re- 
lief sought  for  his  benefit.  If  the  subsequent  assignee 
had  a  right  to  hold  Sayre  liable,  he  might  have  reached 
the  mortgage  fund  through  Sayre,  and  Asberry,  by  pay- 
ment of  the  debt  to  him,  might  be  substituted  to  his  rights. 
But  when  the  bill  was  filed  the  subsequent  assignee  bad 
lost  his  recourse  upon  Sayre,  and  consequently,  had  no 
interest  in  the  mortgage  which  could  be  asserted  either 
for  his  own  benefit  or  for  that  of  Asbeny. 
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County. 


ItMatitetat  The  claim  of  Cochran  stands  opon  even  ^enktrr  • 
JmioBs OiiftLir  grounds,  since  the  note,  although  referred  to  in  the  mort^ 
gage  as  one  in  which  Sayre  was  surely,  was  in  the  same- 
form  with  respect  to  the  attitude  of  the  parties,  as  that  to 
Asberry,  and  on  that  groand  \va9,  in  fact,  rejected  by  the 
creditor,  and  was  not  afterwaids  in  his  possession.  There 
was,  ef  course,  no  attempt  to  enforce  it  against  the  ma- 
ker, and  it  is*  not  produced  in  this  suit.  It  had  been 
signed  and  endorsed  when  the  mortgage  was  made,  but 
its  rejection  was  not  then  known. 

Wherefore,  the  decree  rejecting  these  debts  as  privi- 
leged claims  upon  the  mortgage  fund,  is  affirmed. 

Combs  ^  Shy  for  plaintiffs ;  Robinson  4*  Johnson  fof 
defendants. 


Monozr. 
Case  93. 

OM«>tated. 


Since  tho  statu ta 
of  1810,  (2  Stat, 
Law,  1260,)  IbB 
bondd  of  collec- 
fora  oi  county  le« 
▼iei  are  properly 
made  payable  to 
the  Common- 
vrealtb,  (6  Btn, 
Monroe,  196.) 


McGuire  et  at  vs  the  Justices  of  Owsley 
County. 

Appeal  from  the  Owsley  County  Court. 

Collectors  of  County  Levies.     Motions.    Evidence. 
JvofrB  Sixp»aii  delivered  tiie  opimoB  of  the  Court.- 
•  This  is  an  appeal   from   a  judgment  of  the   Owsley 
County  Court,  rendered  against  the  appellants,  as  these, 
euriiies  of  the  Sheriff  of  Owsley,  on  his  bond  as  col- 
lector. 

It  is  contended  on  behalf  of  the  appellants,  that  the 
bond  should  have  been  executed  to  the  Justices  of  the 
County  Court,  under  the  act  of  1797,  (2  Slat.  Law, 
1115,)  and  that  having  been  executed  to  the  Common* 
wealth  of  Kentucky,  it  is  unauthorized  and  void. 

It  was  decided  by  this  Court,  in  the  case  of  the  Justices 
of  Grant  County  Vs  BartleU,  Sfc,,  (5  B.  Monroe,  196.) 
that  a  bond  executed  to  the  Commonuealth  by  a  collec- 
tor,  is  a  good  and  valid  bond,  under  the  act  of  1810.  (2 
Stat.  Law,  1250.)  which  requires  bonds  of  a  certain 
description  to  be  executed  to  the  Commonwealth.  It  is 
argued,  however,  that  the  Court  was  mistaken  in  relation 
to  the  provisions  of  the  statute,  and  that  they  only  apply 
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'lo  that  doss  of  cases  in  v/hich  the  bonds  had  been  previ-  McGuihk  ttaL 
ously  made  payable  to  the  Governor.  Ii  is  true  that  the  Ian-  Justices  Owslbt 
guageof  the  first  section  ol  that  act  is.  **thatall  bonds  of  Cqusty. 
a  kind  heretofore  made  payubie  to  the  Comn)on\vealili  or 
to  the  Governor,  shall  hereafter  be  made  payable  to  the 
Commonwealth  of  Kentucky,"  and  if  no  other  bonds 
were  embraced  by  any  of  its  provisions  but  those  already 
enumerated,  it  might  well  be  doubted  whether  it  would 
apply  to  the  bond  of  a  collector.  But  the  8ih  section  of 
the  act  declares  **that  the  bonds  of  guardians,  of  execu- 
tors, and  of  administrators,  and  others,  who  by  law  are 
required  to  execute  a  bond  to  the  County  Court  Justices, 
shall  be  made  payable  to  the  Commonwealth  of  Ken- 
tucky, instead  of  the  Justices."  So  that  it  is  evident  it 
embraces  in  its  provisions  all  those  bonds  which  before 
its  passage  were  made  payable  to  the  Justices  of  the  Coun- 
ty Court. 

It  is  contended,  however,  that  if  the  bond  in  this  case 
is  properly  executed  to  the  Commonwealth,  that  then  the 
motion  is  improperly  made  in  the  name  of  the  Justices 
of  the  County  Court. 

The  act  of  1797,  which  has  been  already  refeired  to,  Motions  upon 
authorizes  the  proceeding  to  be  carried  on  in  their  names,  jjciowof  coumy 
and  the  act  of  1793,  (I  Slat.  Law,  603.)  gives  the  same  levies,  is  proper- 

^  »  /  o  \y  made   in  the 

authority,  as  was  decided  in  the  case  of  Carter,  ofcv^  oaneoftheiu^ti- 
Justices  Carter  County  Court,  (3  B.  Monroe,  334.)  The  ?,*cour\,*(i  stat] 
act  of  1810,  which  authorizes  a  suit  to  be  bioughtin  the  f^i^^l^J^l^l 
name  of  the  Commonwealth,  does  not  conflict  with,  and  siaiute  of  isio, 
therefore  does  not  repeal  the  provisions  of  the  statutes  of  suitonUie  bond 
1793  and  1797,  on  this  subject.  The  right  to  make  a  JwayihercmedJ 
motion  in  the  County  Court,  under  the  last  mentioned  ^y  motion, 
statutes,  still  exists,  though  the  right  to  sue  upon  the 
bond  is  also  given  by  the  act  of  1810. 

It  is  objected  to  the  order  made  upon  the  trial,  that  H 
does  not  show  there  was  a  full  Court  when  the  levy  was 
laid,  and  therefore  it  does  not  appear  that  the  levies  pla- 
ced in  the  hands  of  the  collector  were  legal,  and  such  as 
he  had  power  to  collect,  and  consequently  his  securities 
are  not  liable  in  this  motion. 

It  is  necessary,  under  the  law,  that  a  majority  of  all  the  Nothing  appear- 

«       .  *  mg  to  the  contra* 

Jasticea  in  commission  shall  be  present,  when  a  County  ry,  this  Court 
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McGutKE  €t  at.  Court  proceeds  to  lay  the  levy,  and  noake  appropriations; 

jDsTicBsOwsr.BT  and  a  levy  made  by  less  than  a  majority,  is  unauthorized 

^°"^^^' —  and  void.     But  the  County  Court  having  general  jurisdic- 

that  a  ^Gou^iy  ^Jo"  on  this  subject,  and  the  order  exhibited  not  showing 

Court  was  com-  j^^^y    ^jj^  j^   ^^j^^^  nianner  the  Court  was  constituted,  the 

posed  01   a  ma- 

joriiy  of  the  Jua-  presumplion  must  be  indulged  in  support  of  its  action, 

ticesofthecoun-     ,        .  .      .     .    r       •  .  i      .1.         j         l 

ty  when  a.  evy  that  it  was  competent  at  the  time,  to  make  the  order,  be* 

was  laid.  ing  composod  of  as  many  members  as  were  necessary  to 

legalize  its  proceedings.  The  order  itself  not  proving 
any  thing  upon  this  point,  a  presumption  must  exist, 
either  that  a  Court  not  organized  as  the  law  requires,  pro* 
ceeded  to  act  illegally  and  without  authority,  or  that  know* 
ing  the  extent  of  its  jurisdiction,  and  what  was  necessary 
to  enable  it  to  act  legally  on  this  subject,  <  it  was  organi* 
zed  with  a  view  to  the  exercise  of  this  power  at  the  time 
the  order  was  made.  The  latter  presumption  is  the  only 
one  that  can  be  indulged,  particularly  when  it  does  not 
appear  that  the  authority  of  the  collector  was  ever  ques- 
tioned  on  this  ground,  although  he  bad  received  the  levies 
for  collection,  and  made  a  settlement  with  the  County 
Court  at  the  end  of  the  year. 
Another  question  is  raised,  as  to  the  legality  of  the 

are  author?z°edto  '^^V'     ^^  '*  contended,  that  by  an  act  of  1810.  (2  Stat. 

lay  a  levy  snffi-  Law,  1119,)  the  County  Courts  are  prohibited  from  rais. 

cienlly  large    to    .       ,  \    .  /  *.         • 

cover  ciaima  a-  ing  by  a  county  levy,  a  larger  sum  than  is  necessary  to  pay 
fy,Tuch'Vmay  ^^^  claims  against  the  conniy,  and  leave  a  reasonable 
count^of^^ublf'  ®^®'P'"^  '^''  pfobable  delinquents,  and  as  the  order  ia 
buildings,  &c.,  this  case  shows  a  much  larger  amount  than  these  purpo- 
ficieocies^^aris-  a^s  required,  the  Court  in  making  it,  exceeded  itaauthori- 
if^  ^'preceding  ^y-  '^^'s  objection  is  founded  on  a  misconception  of  the 
yean.  statutes  on  this  subject.     The  County  Courts  are  autboii. 

zed  to  lay  a  levy  sufficient  to  cover  claims  against  the 
county  then  due,  and  also  to  raise  a  fund  sufficient  to  If 
quidate  and  discharge  claims  that  may  accrue  on  accoont 
of  engagements  for  public  buildings,  or  which  have  aria- 
en  from  the  deficiency  of  the  levy  of  the  preceding  years 
to  meet  the  claims  of  those  years,  and  for  many  other  par- 
poses.  And,  notwithstanding  the  credit  given  the  collec- 
tor for  county  claims,  is  but  a  small  pdrtion  of  the  levy 
in  his  hands,  yet  the  other  legal  claims  against  the  coun* 
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ty,  may  require  the  application  of  the  whole  residue  of  MoGoire  etaZ. 
the  fond  to  their  discharge.  Jnsncis  Owslxt 

There  is  nothing  in  ihe  objection   made  to  the  time  ^^^j^ — 

when  the  levies  were  placed  in  the  hands  of  the  collector. 
The  law  now  requires  the  levies  to  be  collected  in  the 
same  year  that  the  lists  are  taken,  so  that  the  lists  have  to 
be  returned  by  the  commissioners  before  any  collection 
tan  be  made,  and  the  previous  laws  regulating  this  mat- 
ter have  at  this  time  no  application. 

The  settlement  made  by  the  County  Court  with  the        Settlemenu 
eollector,  is  competent  evidence  on  a  motion  against  the  ^^^^    ^j^**  .  * 

.      .  .     .  .  7  couiiiy  collector 

securities,  as  was  decided  in  the  case  of  the  Justices  of  are    competent 
Grant  County  vs  Bartlett,  el  ah,  {b  B.  Monroe,  195.)  Sis  suretiMM'a 
But  the  County  Court  is  only  authorized  by  law,  to  give  ^'  ^''"•»  ^^^"^ 
judgment  against  the  securities  for  the  sum  that  may  ap* 
pear  due  from  the  collector.     In  this  case,  the  data  fur- 
nished by  the  settlement  itself,  proves  that  there  is  not  as 
much  due  from  the  collector  as  the  Court  has  rendered 
judgment  for  against  the  securities. 

In  the  settlement  the  collector  is  allowed  only  six  per      coiieciors  of 
cent,  commission  on  the  residue  in  his  hands,  after  de-  ^®/i®"  ?'*  *l*°7o 

1    .  .  J  •      .  .  .  .       ,  ,     ed  by  law  7  1-3 

OQCtrng  the  county  claims  paid  by  him,  when  the  law  al-  percenu  on  the 

)ows  him  seven  and  one  half  percent,  commission  on  all  ^ 

that  he  may  collect.     This  error  is  apparent  on  the  face 

4>f  the  settlement,  and  although  the  judgment  of  the  Court 

iloes  not  exceed  the  amount  of  the  balance  due  as  shown 

by  the  settlement,  yet  it  exceeds  the  sum  actually  due,  as 

ihe  settlement  itself  proves,   by  the  evidence  which  it 

contains.     It  was,  therefore,  erroneous  for  the  Court  to 

render  judgment  for  a  greater  amount  than  was<kie,  after 

deducting  the  allowance  which  the  collector  was  entitled 

to  for  collecting. 

For  this  error  the  judgment  is  reversed,  and  cause  re- 
manded for  further  proceedings  consistent  with  this  opin- 
ion. 

B.  F.  Oi992«y  and  Noland  for  appellants ;  Barnes  for 
appellees. 


monies    collect* 
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Chawcehy.  Milward,  &c.  vs  Cochran,  &c. 

Case  94.  Error  to  the  Fayette  Circuit. 

Allachment  in  chancery.    Lien,     Execution  lien.     Lis 
pendens. 

July  3.  Judge  Bhbck  delivered  the  opinioaof  the  Court 

Cochran  &  Co.  filed  their  bit)  seeking  to  subject  two 
Case  staled.        slaves  to  the   payment  of  a  note  which  they  held  upoa 
Janries  W.  Cryer: 

1st.  Upon  the  ground  that  after  the  slaves  had  been 
given  (o  Cryer  by  his  father  in  law,  Spencer  Cooper,  and 
had  vested  in  him  absolutely  as  his  property,  he  had,  for 
the  purpose  of  hindering  and  preventing  his  creditors  from 
levying  upon  ihem,  contrived  a  deed  of  loan,  by  which 
the  title  to  the  slaves  had  vested  in  said  Cooper,  but  the 
possession  had  still  remained  with  Cryer. 

2d.  Triey  al ledge  that  after  the  death  of  Cooper,  the 
wife  of  Cryer  had  claimed  the  slaves  as  hersepaiate  prop- 
erty, and  they  were  then  in  possession  of  Mary  Cooper, 
who  was  holding  them  in  trust  for  Mrs.  Cryer;  and  in 
the  event  they  should  be  decided  to  be  her  separate  prop* 
erty,  the  complainants  sought  to  subject  them,  upon  the 
ground  that  the  note,  which  they  exhibited  upon  James 
W.  Cryer.  was  given  for  necessaries  furnished  for  the  sup* 
port  of  Mrs.  Cryer  and  family. 

Cryer  and  wife  and  Mary  Cooper  were  made  defend- 
ants, and  sub|)oena  served  upon  them,  endorsed,  that  the 
object  of  the  bill  was  to  attach  the  two  slaves  therein 
named,  and  their  hire,  for  the  payment  of  the  complain- 
ant's demand. 

The  complainants  afterwards  filed'On  amended  bill,  ia 
which  they  alledge  that  the  slaves  had  been  decided  to  be 
the  property  of  James  W.  Cryer.  That  the  slaves  had 
been  both  sold  under  executions  which  had  a  prior  lien 
to  that  which  attached  upon  the  exhibition  of  their  bill. 
That  the  proceeds  of  the  one  had  been  entirely  absorbed 
by  executions  having  such  prior  lien,  and  also  a  portion 
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of  Ae  other.  That  a  portion,  however,  of  the  proceeds  Milwabd,  ac 
of  the  slave  Maria,  had  been  paid  over  to  the  plaintiffs  in  Cochraw,  m. 
«rror,  Milward  and  Ennis,  and  to  Robert  King,  J.  & 
W.  R.  ghew  for  the  use  of  R.  Pindell  and  J.  G.  Morri- 
sop,  or  to  Constables  for  their  use.  They  alledge  that 
Milw^ard  had  received  $41  50,  Ennis  $49  03,  and  aJso 
certain  sums  had  been  paid  over  to  the  other  named  indi- 
viduals. They  make  them  all  defendants,  alledge  that 
their  liens  were  acquired  subsequent  to  the  lien  of  com- 
plainant in  virtue  of  their  original  bill,  and  pray  that  they 
may  be  decreed  to  pay  over  to  them  such  sums  as  may  be 
necessary  for  the  payment  of  their  claim.  King  having 
died,  the  suit  abated  as  to  him. 

Process  as  to  Morrison,  was  returned,  no  inhabitant,  ^jj^^-!^®^*^ 
and  in  regard  to  the  Chews.  Pindell  answered,  showing 
that  what  had  been  received  by  him  upon  executions  in 
their  name,  had  been  paid  over  by  him  as  assignee  in 
bankruptcy,  agreeably  to  a  decree  of  the  Fayette  Circuit 
Court.  The  Court  decreed  that  Milward  and  Ennis  pay 
over  to  the  complainant  the  alledged  sums  in  their  bands, 
and  that  they  also  pay  complainants  their  costs.  The 
Court,  however,  continued  the  cause,  with  leave  to  Mil- 
ward  and  Ennis  to  be  substituted  to  any  claims  of  com- 
plainant on  Cryer,  or  to  have  contribution  or  indemnity 
from  any  others,  to  which  they  might  be  entitled. 

To  reverse  that  decree,  Milward  and  Ennis  prosecute 
this  writ  of  error. 

The  first  inquiry  is,  whether  a  lien  attached  upon  the 
slaves  in  favor  of  the  complainants,  upon  the  filing  of 
their  bill. 

The  jurisdiction  of  a  Court  of  Equity  to  grant  relief  The  second  sec- 
«pon  the  first  ground  relied  upon  in  the  original  bill,  is  ut°e"of  J838'**(J 
given  by  the  act  of  1838.  (3  Siat.  Law,  116.)     The  2d  «*-.^f.  li?,) 

.  -   .  V.  /.  r>..  .  .  appicable  to  this 

section  of  that  act  vests  a  Court  of  Chancery  with  power  case. 
and  jurisdiction,  upon  the  application  of  a  creditor, 
whether  his  debt  be  or  be  not  in  judgment,  to  set  aside  a 
sale  or  conveyance  made  for  the  purpose  of  hindering  and 
delaying  creditors  in  the  collection  of  their  debts,  and  to 
subject  the  property  to  the  payment  of  the  debt  of  the  ap- 
plicant. And  in  aid  of  the  execution  of  this  power,  the 
Court  is  authorized  to  order  an  attachment,  and  to  make 
Vol.  VII.  44 
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MiLWABo,  «a    all  other  necessary  orders  for  the  safety  and  fortbcoxnio; 
CecHBAw,  *c.    of  the  property. 

In  this  case  no  attachment  was  sued  out,  but  we  are  of 
In  a  procaeding  opinion  the  power  of  the  Court  to  subject  the  property  did 

under  the Btatate         .  j  .  ^,  .11  /^  '*     *     i_  *      /       a 

of  1838,  {sataL  Dot  depend  upon  the  actual  levy  of  fin  attachment.  ,  A 
^it^^o*{  £e  ^^^^  °P^"  ^^^  slaves  attached,  upon  the  exhibition  of  the 
cijanceiior     to  complainant's  bill  and  the  service  of  process.     The  only 

■abject  properly      .  .   \        •     «.  «  ,  ,  ,  '111* 

u  the  payment  Object  and  effect  of  an  attachment  and  levy,  would  have 

Uie  ^defendam    ^^^  ^^  secure  more  effectually  the  slaves  against  removal, 

upon^ie^aJT^^^^  "°^  ^^^^  ^^^^  forthcoming  to  abide  the  decree  of  the 

ie?|r  of  an  at-  Court.    The  suit  was  a  lis  pendens,  and  no  subseqaent 

attachea  on  the  Sale  or  after  acquired  lien  would  destroy  or  affect  the  prior 

SbriSLdHSb!  lien  and  right  of  the  complainants. 

^^biu'andaeS      '^^^  ^^^^  ^^  ^^®  complainants,  it  is  true,  was  framed 

▼ice  of  piooeas.  with  a  double  aspect :  First,  to  subject  the  slaves  under 

the  statute,  and  secondly,  if  proved  to  be  the  separate 

property  of  Mrs.  Cryer,  to  reach  them  upon  the  equitable 

principle  that  the  consideration  of  the  claim  set  up  was 

necessaries  furnished  for  the  use  of  Mrs.  Cryer  and  ber 

family.    The  last  ground  thus  contingently  relied  upon, 

did  not,  we  think,  affect  the  lien  and  right  of  the  com* 

plainants  to  relief  upon  the  first  ground  under  the  statute. 

Assuming  then  that  a  lien  in  favor  of  the  complainants. 

u  the  proper^  attached  upon  filing  their  bill,  and  it  appearing  that  both 

jeoiled  under  Uie  slaves  weresold  under  executions  previously  levied,  and 

bl^bUHn'*chiSll  ^^^  «»^i^®  proceeds  of  the  one  and  part  of  the  other,  ap- 

ry  be  previonsly  pijed  in  discharge  thereof,  the  question  arises  whether  the 

execution,    the  Chancellor  was  right  in  following  the  residue  of  the  pro- 

foifow^any  sut^  cecds  into  the  hands  of  the  defendants,  and  decreeing 

•xecntiwiYs  m^  ^^^^  ^^  P^y  *^  ^^®^  ^^  ^^^  complainants  in  discharge  6[ 

sified,  into  the  their  claim.    We  think  he  was.    It  is  expressly  alledffed 

handa  of    third   .,  jjt.n.i.i  ^         r^       ^ 

peraons,  who  m  the  amended  bill,  that  the  conveyance  from  Cryer  to 
iSier ^elSpe^  Cooper  had  been  decided  to  be  fraudulent,  and  that  the 
deMBxiMiM,  slaves  were  subject  to  the  payment  of  Cryer's  debts. 
Such  appears  to  have  been  the  decision  of  this  Court. 
The  defendants,  Milward  and  Ennis,  in  their  answer,  do 
not  deny  the  allegation  as  to  the  amount  of  the  proceeds 
of  the  slave  Maria,  received  by  them  respectively,  bat 
they  say  they  had  executions  against  Cryer,  and  they  re* 
ceived  the  money  thereon  from  the  Constables,  and  thai 
they  are  ignorant  of  the  matters  and  things  set  forth  by 
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the  complainants.  They  reier  toytbeir  judgments  and 
execations,  bat  do  not  exhibit  them.  All  the  material 
facts  to  entitle  the  complainants  to  a  decree,  appear  in 
tbe  record.  It  was  not  necessary  for  them  to  have  brought 
the  representatives  of  King  before  the  Court,  nor  Morri. 
son.  There  appears  to  have  been  no  such  connection  be- 
tween them  and  Milward  and  Ennis,  as  rendered  them  ne- 
cessary parties  to  entitle  the  complainants  to  a  decree  for 
the  funds  in  their  hands.  They  in  their  answer  pray  to 
be  substituted  to  all  the  rights  the  complainants  may 
have  to  any  other  fund,  and  tbe  Court  very  properly  con- 
tinued the  cause,  with  leave  to  them  by  cross  bill,  to  set 
up  their  right  to  substitution,  or  to  contribution  from  any 
other  party. 

Wherefore,  the  decree  is  affirmed. 

PindeU  for  plaintiff;  Robinson  ^  Johnson  for  defts. 


Havb 


Hays  vs  Blanks,  &c. 

Error  to  the  Lincoln  Circuit. 
Femes  covcrL    Maintainance.     Creditors. 

JvooB  Bbbok  deliveied  the  opinion  of  the  Court. 

Hats  exhibited  this  bill  against  Blanks  and  wife,  seek- 
ing to  subject  to  tbe  satisfaction  of  a  judgment  against  the 
former,  his  interest  in  right  of  his  wife,  in  her  father's 
estate.  The  Court  below  dismissed  the  bill  and  Hays 
has  brought  the  case  to  this  Court. 

The  bill  alledges  that  Blanks  was  a  non-resident ;  that 
he  was  an  industrious,  prudent  man,  possessed  of  a  good 
estate,  and  that  he  provided  well  for  bis  wife  and  chil- 
dren. 

Blanks  and  wife  filed  separate  answers,  each  resisting 
the  relief  sought.  Mrs.  Blanks  prays  the  protection  of 
tbe  Chancellor,  and  that  her  share  in  her  father's  estate 
may  be  settled  upon  her  and  her  children. 

The  habits  and  pecuniary  situation  of  the  husband  are 
not  controverted,  but  sustained  by  the  testimony.  Tbe 
estate  of  the  father  of  Mrs.  Blanks  was  undivided  and 
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^^^         still  in  the  possession,  or  under  the  control  of  the  exectf^ 
BJ.AKM.        tors.     Mrs.  Blanks  is  charged  in  the  will  with  an  advance^ 
ment  of  about  one  thousand  dollars.     What  further  sum 
she  will  be  entitled  to  does  not  very  clearly  appear,  as  no 
settlement  had  been  made  with  the  executors.    It  may, 
however,  be  inferred  from  what  appears  in  the  record, 
that  it  will  not  fall  much  short  of  two  thousand  dollars. 
In  this  view  of  the  case,  the  question  arises  whether 
the  Court  below  was  right  in  refusing  to  appropriate  the 
patrimony  of  the  wife  or  any  portion  thereof,  to  the  satis- 
faction of  the  complainant's  demand  against  the  hus- 
band*; 
The  equity  of  the  wife  in  a  case  of  this  kind  does  not 
The  equity  of  a  rest,  as  Contended,  upon  the  insolvency  of  the  husband, 

feme    covert   to  '  ,  ,  T       .      .    .  •  .  ,  <«  .. 

kave  a  luitabie  nor  upon  the  ground  tha  the  is  improvident  and  fails  suita- 

eiued io°he^*out  biy  to  provide  for  her  support,  and  that  of  her  children, 

estat "  dcTea *iiot  although  such  ciicumstances  would  constitute  an  addi- 

depend  upon  the  tional  and  powerful  reason  why  the  Chancellor  should 

aohency  or   m-  .      ,  i.    i  -r         r»        •  • 

solvency  of  the  protect  the  interest  of  the  wife.     But  it  rests  upon  the 

on*\he  's^^pport  broad  ground  that  in  a  Court  of  equity  it  is  regarded  as 

'widTwmar^e-  ^^^  estate,  which  she  has  a  right  to  have  expressly  set 

ceiTe  from  the  apart  and  secured,  or  such  portion  thereof  as  may  be  ne- 

Chancdior    re^  cessary  for  the  permanent  support  of  herself  and  children, 

ff'tqnity  M^^.  Hence  the  doctrine  is  now  well  settled,  that  the  Chancel- 

longiag  to  her,  lor  will  not  aid  the  husband,  nor  permit  him  nor  his  as- 

and  her  equity  to      .  j-*        *  •  •  r  *i      r     j 

a  duppori  to  be  signee  nor  creditor,  to  acquire  possession  of  the  funds  or 

and1i«chUdren|  personal  estate  of  the  wife,  until  an  adequate  settlement 

^  ^at'onhThus^  ^  made  upon  her.     In  this  case  the  husband  and  wife 

bandoTthecred-  reside  in  the  State  of  Missouri,  and  are  not  within  the 

bandwho occupy  jurisdiction  of  the  Court.     But  if  they  were,    and  the 

Son*'thM\h'LTui^  husband's  estate  was  here,  still  the  Chancellor  would  not 

*>»"<*•  attempt  to  provide  for  the  wife  out  of  his  estate.     He 

would  only  refuse  to  aid  him  in  acquiring  possession  oF 

her  estate. 

The  creditor  occupies  no  beiter  attitude  than  the  assig- 
nee, and  neither  no  better  attitude  than  the  husband.  As 
to  the  extent  of  the  interest  of  Mrs.  Blanks  in  this  case, 
we  are  not  satisfied  that  it  exceeds  a  proper  settlement 
for  her.  In  some  cases,  the  Chancellor  directs  the  inter, 
est  and  profits  of  the  wife's  estate  to  be  paid  over  to  the 
husband  when  she  is  properly  maintained  by  him,  but 
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in  this  case  it  appears  that  he  has  already  received  from 
her  father  a  considerable  sum»  by  way  of  advancement. 
Besides,  her  interest  was  not  of  a  character  to  justify  any 
appropriation  upon  that  ground,  in  discharge  of  the  com- 
plainant's demand. 

In  support  of  the  foregoing  principles,  Clancy  on 
Rights,  140  to  160;  Kenny  vs  Udall,  {b  Johnson's  Chy. 
fiep.  464,  and  author iiUs  there  cited,  and  numerous  casta 
in  this  Court,)  are  referred  to. 

The  decree  is,  therefore,  aflSrmed. 

Kincaid  for  plaintiff;  Harlan  ^  Craddock  for  defend- 
ants. 
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Rogers,  &c.  vs  Hall.  Trebfasb. 

Error  to   the   Clay  Circuit.  Case  96. 

Justices  Courts,    Pleading. 

JuooB  Simpson  delivered  the  opinion  of  the  Court.  Jnly  90. 

This  is  an  action  of  trespass,  brought  by  Hall  against  ctao  stated. 
the  plaintiff  in  error,  for  a  sorrel  mare. 

A  plea  was  filed  alledging  a  judgment  against  Hall 
before  a  Justice  of  the  Peace,  an  execution  on  the  judg- 
ment, a  levy  of  the  same  by  the  proper  officer  on  the 
property  sued  for,  and  a  sale  thereof,  to  satisfy  the  execu- 
tion, which  is  avered  to  be  the  same  trespass  complained 
of  in  the  plaintiff's  declaration. 

The  persons  sued,  are  the  plaintiff  in  the  execution 
and  the  magistrate  who  gave  the  judgment. 

To  this  plea  filed  by  the  defendants,  a  replication  was 
put  in,  stating  that  the  judgment  upon  which  the  execu- 
tion issued  was  entered  up  by  the  Justice  out  of  term  time, 
and  ia  vacation,  and  therefore  did  not  justify  the  act  of 
taking  and  selling  the  plaintiff's  property. 

The  defendants  then  rejoined,  that  the  judgment  was 
entered,  and  the  execution  issued  thereon  by  the  consent 
of  the  plaintiff. 
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Boam»,  *c.         To  this  rejoinder  a  demurrer  was  filed,  and  sustained. 
Hall.         Whether  the  Court  was  right  in  sustaining  this  demurrer, 
la  the  only  question  that  it  is  necessary  to  notice. 
The  act  regulating  the  time  of  holding  Justices*  Courts, 
Jnitioes  of  the  (Stssion  Acts,  1842--3,  78,)  although  it  provides  that  their 
Courto'and  i^ja^  Courts  shall  be  held  for  the  trial  of  civil  suits,  once  in 
xmIm  ihim^St  ^^®'y  ^^^^®  months,  at  such  time  in  the  months  Ihereio 
their    quarterly  named,  as  the  Justices  may  designate,  yet  it  does  not  de- 
cases  meation-  prive  them,  in  all  cases,  of  the  power  to  adjudicate  in 
aad  "12S*  scc^  vacation,  but  expressly  empowers   them,  in  a  class  of 
^oM,  {8e$.Act9.  cases  mentioned  in  the  fourth  and  twelfth  sections  of  the 
act,  to  hold  their  Court,  and  try  such  cases  without  re- 
gard to  the  time  prescribed  for  holding  their  terms. 

It  is  declared  in  the  twelfth  section  of  the  act,  that  when 
any  plaintiff  shall  make  oath,  that  he  verily  believes  the 
defendant  will  remove  his  or  her  property  out  of  this 
State,  or  otherwise  dispose  of  the  same  so  that  execu- 
tion cannot  be  made  after  judgment,  unless  the  same  shalh 
be  obtained  before  the  ordinary  trial  day,  it  shall  be  law- 
ful for  the  Justice  to  hear  the  case  as  soon  as  may  be,  ac- 
cording to  the  circumstances. 

Inasmuch,    therefore,  as  they    may,  upon  a  proper 
If  a  Jtutiee  does  case  having  been  made  out,  proceed  to  hear  and  deter- 
at^oSher  ^times  ^^^^  <^i^il  <^&ses  out  of  term  time,  no  reason  is  perceived 
te?i"te^ii5iB^,"Tt  ^^^  ^^^  defendant  may  not  waive  the  formality  of  an  affi- 
may  be  shown  davit  by  the  plaintiff  and  consent  to  a  trial  forthwith, 
der  a  state  "of  The  I egulation  requiring  Justices  of  the  Peace  to  hold 
b^SieMauIte!^*  Stated  quarterly  terms,  is  evidently  intended  for  the  ben- 
efit of  the  defendant.     It  is  an  advantage  he  may  surren* 
der  if  he  choose.     It  is  one  that  he  cannot  retain  for  tbe 
purpose  of  defeating  the  collection  of  the  plaintiff's  de- 
mand.   If  he  consent  to  a  trial  before  the  regular  time, 
an  implication  arises,  that  it  was  done  to  withhold  the 
plaintiff  from  presenting  a  state  of  case  that  would  entitle 
him  to  an  immediate  trial,  and  the  consent  should  have 
the  effect  of  authorizing  the  Justice  to  proceed,  just  as  if 
such  a  state  of  case  had  been  fully  made  out. 

It  results,  therefore,  that  the  rejoinder  made  by  tbe  de- 
fendants to  the  plaintiff's  replication,  was  good  and  sufll- 
cieat^  and  the  Court  erred  in  sustaining  the  demurrer  to  it. 
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Wherefore,   the  jadgment  is  reversed  and  caase  re-  Albzindr,  «a 
manded,  with  directions  to  overrule  said  demurrer,  and     SLATtita,  «e. 
for  farther  proceedings  consistent  with  this  opinion.  ' 

B.  ^  A.  Monroe  for  plaintiff;  B,   Y,  Owslei/  for  de« 
feddant. 


Alexander,  &c.  vs  Slavens,  &c.  Chancbbt. 

Appeal  from  the  Mercer  Circuit.  Case  97. 

Trusts.  Charities.  Bills  of  review.  Liens.  Parties. 
JvDeBlSixpsoN  delivered  the  opinion  of  the  Court  '^^^^  ^'^' 

Several  years  since,  sundry  subscribers  promised  to  CaMvtated. 
pay  to  Joel  P.  Williams  and  four  other  individuals,  the  s 

sums  of  money  annexed  to  their  names,  for  the  purpose 
of  purchasing  a  lot  of  ground  in  the  town  of  Harrods- 
burg,  and  erecting  thereon  a  suitable  building  for  reli- 
gious  worship.  They  constituted  and  appointed  Wil- 
liams and  the  other  four  individuals  to  act  as  trustees,  ao- 
thorizing  them  to  make  such  disposition  of  the  amount 
subscribed,  as  would  best  tend  to  accomplish  this  object 
The  bouse  when  built  was  to  be  subject  to  the  following 
regulations : 

The  Methodist  Episcopal  Church  was  to  have  the  ex- 
clusive use  and  occupation  of  it,  for  public  worship,  two 
Sabbaths  in  every  month,  the  days  to  be  selected  by  that 
society,  and  published  at  the  commencement  of  each 
year. 

For  the  balance  of  the  time,  it  was  to  be  free  for  the 
use  and  occupation  of  every  denomination  of  christians 
who  worshipped  God  in  an  orderly  and  peaceable  man- 
ner. 

The  trustees,  under  this  authority,  purchased  a  lot  of 
ground  in  Harrodsburg,  obtained  the  legal  title  thereto, 
and  erected  on  it  a  brick  house,  which  was  used  by  the 
Methodist  Church  in  that  place,  two  Sabbaths  in  each 
month,  and  by  other  religious  denominations,  when  tbey 
cbose  to  do  so,  the  balance  of  the  time. 

Digitized  by  VjOOQ  IC 


352  BEN.  MONROE'S  REPORTS. 

Aluahdu,  m.  The  fand  raised  by  the  subscription  above  mentioned, 
SLkVEva,  M.  was  insulBcient  to  meet  the  expenditure  necessarily  in- 
curred  in  the  erection  of  the  building.  And  even  aflci 
contributions  had  been  made  to  a  considerable  extent  hj 
others,  a  lien  in  favor  of  John  W.  Card  well,  to  secure  the 
payment  of  what  remained  due  for  work  done  upon  the 
building,  still  existed  on  the  property. 

The  Methodist  Church  became  desirous  of  having  a 
house  of  worship  of  their  own,  to  be  regulated  and  con- 
trolled by  themselves.  To  aid  them  in  the  accomplish- 
ment of  this  design,  they  concluded  to  make  sale  of  their 
interest  in  this  property. 

To  effect  this  object,  they  appointed  John  Slavens  and 
two  other  persons  to  act  as  a  committee,  and  the  Baptist 
Church  in  Hariodsburg  appointed  William  Robertson  and 
two  other  persons,  on  their  part,  to  act  for  them ;  the  one 
committee  with  full  authority  to  sell,  and  the  other  to 
purchase,  all  the  interest,  rights  and  privileges  to  which 
the  Methodist  Church  were  entitled  in  the  house  and 
ground  aforesaid 

Accordingly,  on  the  5th  of  November,  1840,  an  agree* 
ment  was  entered  into  by  said  committee,  by  virhich  the 
Methodist  Church  sold  to  the  Baptist  Church,  at  the  price 
of  fourteen  hundred  dollars,  all  their  interest  in  said  prop- 
erty ;  the  parties  stipulating,  on  the  one  side  for  tbe  pay- 
ment of  the  price  in  instalments,  and  on  the  other,  for  a 
conveyance  of  the  interest  sold,  by  deed  of  general  vrar- 
ranty. 

Part  of  the  purchase  money  having  been  paid,   a  bill 
t^e  firit  decrc«  Jq  chancery  was  filed  in  the  names  of  the  individuals 

of    uie    Circuit 

Court  composing  the  committee  on   the  part  of  the  Baptist 

Church,  in  which  the  persons  who  acted  as  committee  in 
making  the  sale  for  the  Methodist  Church,  were  alone 
made  parties.  An  inability  to  make  title,  growing  out  of 
the  nature  of  the  property  sold,  was  alledged,  and  a  res- 
cission of  the  contract  asked  on  that  ground.  No  answer 
having  been  filed,  the  bill  was  taken  for  confessed,  and 
a  decree  rendered  rescinding  the  contract,  and  ordering 
the  defendants  to  repay  the  purchase  money  that  had  been 
paid  to  them. 
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This  bill  was  then  filed,  being  a  bill  in  the  nalore  of  Alexahder,  «. 
a  bill  or  review,  in  the  names  of  the  committee  of  the     SLAfBNs,  ao 


Methodist  Church,  and  also  of  the  trustees  who  held  the  Theobiectofthi* 
title  to  the  property,  insisting  on  a  specific  execution  of  ^*^' 
the  contract,  and  making  the  complainants  in  the  former 
suit,  as  well  as  the  trustees  of  the  Baptist  Church,  de- 
fendants. They  alledge  that  the  persons  made  defend- 
ants in  the  first  strit,  conceiving  that  they  had  no  interest, 
personally,  in  the  controversy,  neglected  to  answer.  That 
the  trustees  were  making  preparations  to  answer,  but  the 
cause  was  heard,  and  the  bill  taken  for  confessed  unex- 
pectedly, and  irregularly,  the  proper  parties  not  having 
been  brought  before  the  Court.  On  hearing,  the  Circuit 
Court  decreed  a  specific  execution  of  the  contract,  and  a 
perpetual  injunction  of  the  previous  decree.  The  de- 
fendants appealed  from  this  decree,  and  have  brought  it 
to  this  Court  for  revision.  The  opposition  to  the  decree, 
as  well  as  to  the  compliance  with  the  contract  of  pur- 
chase, seems  to  grow  out  of  an  honest  conviction  enter- 
tained by  the  Baptist  Church,  of  a  legal  inability  on  the 
part  of  the  Methodist  Church,  to  invest  the  purchasers 
with  the  interest,  rights  and  privileges  to  which  they  were 
entitled  in  the  properly. 

Can  the  Methodist  Church  transfer  this  interest,  or  is  The  law  of  aliens 

ation  of  vsttftes. 
it  a  privilege  SO  peculiarly  denominational  as  to  render  it 

inalienable?  The  general  principle  is,  that  every  inter- 
est in  real  property,  be  it  of  what  nature  or  description 
it  may,  is  the  subject  of  alienation.  The  policy  of  the 
law  of  this  country,  is  opposed  to  fettering  estates.  It 
favors  the  sale  and  transfer  of  them  from  hand  to  hand, 
and  discourages  all  attempts  to  tie  them  up,  and  clog  them 
with  limitations  or  restrictions  which  tend  to  impair  or 
destroy  in  them  this  quality. 

The  title  to  this  lot  of  ground  having  been  vested  in 
trustees,  to  hold  for  certain  purposes,  their  deed  to  the 
trustees  of  the  Baptist  Chuich  certainly  conveys  the  legal 
title.  The  Baptist  Church,  under  the  title  so  conveyed, 
are  secure  against  any  proceedings  in  the  common  law 
Courts  to  disturb  their  possession,  or  to  deprive  them  of 
the  use  thus  acquired. 

Vol.  VII.  45 
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Ai^BXANDBB,  «e.       j^re  they  equally  secured  against  the  interpositioo  of 
Sijltb99,  «o.     the  Chancellor,  or  can  any  of  ihe  parties  interested  under 
"""^  the  deed,  object  to  the  substitution  of  the  Baptist  Church 

to  the  rights  and  privileges  that  belonged  under  the  dead, 
to  the  Methodist  Church  ? 
The  solution  of  this  question  necessarily  leads  to  aa 
Asabfcriptioa  ^tacDination  of  the  original  object  and  design  of  the  con- 
bond  aTouse  of  tributors,  by  whose  charitable  donations  the  lot  was  pur- 
Bubiio    worship  chased,  and  the  house  of  public  worship  erected.    The 

In  UarrodBDarg,  ...  i        i  i        .  i      •       n 

and    the    fund  main  object  contemplated  by  them,  undoubtedly  was,  to 

^uu^ement  o1  secure  a  place  of  worship  for  a  Methodist  congregation 

pwAwe'grou^^^  ^^  *^®  ^^^^  ^^  Harrodsburg.  securing  at  the  sape  time. 

andbaiidthouBe  but  subservient  to  the  main  design,  a  right  to  other  leli- 

tobeniedbTthe  .     .  ...  l  .  •   j    l 

MeUiodist  Epis-  gious  societies  to  use  the  house,  when  not  occupied  by 
h2ffUe«fb^bYtS  the  Methodist.  If  the  sale  in  question  had  been  made 
iiiihemonUi,tho  jq  defeat,  or  had  even  a  tendency  to  defeat  this  original 

remaining    Sab-  "^  °       , 

hatha  by  oUier  design,  it  might  be  regarded  as  a  breach  of  trust,  and 

the^aMe^^tiiiB-  unauthorized.     But,  if  on  the  contrary,  it  promotes  this 

^oJizeTto  8?ii  d^*»8"«  'f  the  object  contemplated  by  the  original  foun- 

thehouaeaOera  ders  of  this  charitable  trust  is  more  effectually  advanced, 

ed,  to  another  by  mcaos  of  this  sale,  and  through  its  instrumentality, 

^Jt^SS'fund'Sl  ^^^^  '^  ^^"Id  otherwise  be.  they  have  no  cause  to  com- 

f"*^J'  J»o?»«  plain  of  it.     The  money  arising  from  the  sale  of  this 

lor   the  Mctho-    '^  ,         ,  i  .     .         ,  «... 

dut  B.  Church  property,  has  been,  so  far  as  it  has  been  collected,  and 
whlch'wa/dou'l^  ^be  remainder  of  it  is  to  be,  appropriated  to  the  erection 
ginlliubBMiiiw  °^  *  '*^8®  ^^^  commodious  house  in  the  town  of  Har- 
conid  not  cem-  rodsburg.  dedicated  to  the  worship  of  God.  and  belong- 
the"''trast  waa  ing  exclusively  to  the  Methodist.    The  contributors  to 
Md^UMoo^act  this  fund,  so  far  as  they  desired  to  advance  the  Methodist 
ofaaieezecnted.  cause,  or  to  promote  the  convenience  of  the  members  of 
the  Methodist  Church  in  the  town  of  Harrodsburg,  must 
be  presumed  to  favor  a  project  which  aids  so  essentially 
in  effectuating  their  design.    And  as  they  evidently  de« 
sired  to  promote  the  cause  of  religion,  and  to  encourage 
other  religious  denominations  to  use  the  house  for  the  par* 
pose  of  public  worship,  this  part  of  their  design  is  also 
advanced  by  this  arrangement.    The  house  being  no  lon- 
ger used  by  the  Methodist,  it  can  be  occupied  wholly  by 
others.     Every  object  that  the  donors  contemplated,   or 
desired  to  accomplish,  will  be  attained,  and  so  far  as  they 
are  concerned,  this  disposition  cannot   be   considered 

Digitized  by  VjOOQ  IC 


SPRING  TERM  1847.  365 

otherwise  than  as  entirely  consistent  with  a  provident  ad-  albxabdm,  m. 
ministration  or  the  fund  for  the  benefit  and  promotion  of    Slatbmv^m. 
the  original  design  entertained  by  them, 
/^either  the  members  of  the  piesent  Methodist  eongre- 
'    gatioD^  or  the  succeeding  members  of  that  Church  in  the 
town  of  Harrodsburg.  even  could  they  be  supposed  capa- 
ble of  making  the  effort,  would  be  permitted  by  the  Chan- 
cellor, in  violation  of  good  faith,  and  a  solemn  contract 
on  their  part,  to  assert  any  claim  to  the  property.    The 
privileges  of  other  religious  denominations  are  enlarged 
and  extended  by  the  arrangement,  and  they  could  not 
complain  of  that  which  operates  to  their  advantage  in- 
stead of  their  injury. 

It  thus  appears  that  no  available  objection  to  this  dis- 
position of  the  property,  can  be  presented  from  any  quar- 
ter. By  it  the  Baptist  Church  are  invested  with  all  the 
rights  and  privileges  held  by  the  Methodist  Church. 
There  is  no  impediment  to  their  enjoyment,  growing  out 
of  the  qualification  annexed  to  the  occupancy,  requiring 
an  annual  notice  to  be  given  of  the  Sabbaths  selected  for 
their  exclusive  use.  The  property  will  be  held  by  them 
subject  to  the  same  restrictions  and  limitations  it  was 
under,  in  the  hands  of  their  vendors.  They,  however, 
can  hereafter  act  in  their  own  name,  and  it  will  be  as 
effectual  as  was  the  action  of  the  Methodist  Episcopal 
Cbarcb  in  its  name,  during  the  time  it  was  the  owner  of 
the  property. 

Does  the  first  decree  between  some  of  these  parties     ^^  ^i^^t  of 
preclude  the  Court  from  the  specific  enforcement  of  this  ^^^^^^^^^^^f^^ 
contract?    It  cannot  have  this  efifect.    The  contract  it-  filing  a  bin  of 
self  shows  that  the  individuals  in  whose  name  it  was  foriVs  Pleading^ 
made,  were  not  acting  for  themselves.    They  acted  as  ^^ 
committees,  representing  their  respective  Churches.  They 
were   in  fact  mere  agents,  the  Churches  for  whom  they 
acted,   were  the  principals.    The  trustees  then,  holding 
the  property  for  the  Methodist  Church  were  clearly  ne- 
cessary parties  to  the  bill  filed  for  a  rescission  of  the  con- 
tract.    The  want  of  proper  parties  is  a  sufficient  cause 
far  a  bill  of  review,  where,  as  in  this  instance  it  appears 
from  the  record,   that  persons  substantially  interested  in 
the  result  were  not  made  parties.    This  authorized  the 
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ALizAivnER,  AC.  Gourt  to  open  the  decree.    Having;  done  so,  it  was  just 
Slawrvb,  *o.     and  equitable  to  decree  a  specific  execution  of  the  cod- 
""  tract. 

If  a  decree  is  made  against  persons  having  no  inteii^st 
at  all  in  the  matter  in  dispute,  or  not  such  an  interest  as 
was  sufficient  to  render  the  decree  against  them  binding 
upon  some  person  claiming  the  same  or  a  similar  inter- 
est, relief  may  be  obtained  against  error  in  the  decree, 
by  a  bill  in  the  nature  of  a  bill  of  review.  (JtHlfortTs 
pleadings,  92,  and  the  cases  put  by  way  of  illustration.) 
This  principle  establishes  the  propriety  of  the  individu- 
No' person  is  &ls  who  made  the  contract,  and  those  who  acted  as  trus- 
c^ee'affeJtinrhfs'  ^^^^'  ®"^  ^®^^  ^^e  legal  title  to  the  property,  joining  as 
interest  to  whieh  complainants  in  the  bill  filed  to  obtain  relief  against  this 

he  WM  not  a  par-     ,       ^  .  .  ,.  .,i  i». 

tr.  decree,  and  to  enforce  a  compliance  with  the  terms  of  the 

contract.  It  also  manifests  the  propriety  of  making  the 
individuals  who  acted  as  a  committee  en  behalf  of  the 
Baptist  Church  in  making  the  contract,  as  well  as  those 
who  were  acting  in  the  capacity  of  trustees  for  that 
Church,  defendants  to  the  bill.  The  trustees  being  the 
persons  who  were  ibe  proper  representatives  of  the  inter- 
ests of  the  Church,  had  a  right  to  apply  to  a  Court  of 
Equity  for  a  specific  execution  of  the  agreement.  If  the 
previous  decree  could  be  regarded  as  forming  an  obsta- 
cle to  the  relief  they  sought,  they  were  justified  by  therr 
position  to  assail  it.  Not  being  parties,  however,  they 
were  not  bound  by  it,  and  if  no  error  had  appeared  in 
the  record,  still  they  could  have  maintained  an  original 
bill  for  the  same  purpose  for  which  this  has  been  prosecn. 
ted,  not  being  afifected  in  any  degree  by  a  proceeding  to 
which  they  were  not  parties,  and  to  which  no  persons 
authori-zed  to  represent  them  had  been  made  parties. 
John  W.  Cardwell  having  joined  in  the  deed  to  tbe 
ehe  holding  a  trustees  of  the  Baptist  Church,  and  having  expressly 
?y?wC ^infus'  transfered  and  released  all  the  interest  which  he  bad  m 
ia\  conveyance  the  property  individually,  his  lien  on  it  no  longer  exists. 

thereoftoathird  .  /.       .  r*  *   j  .     -l  •    j.  *.  .  . 

person,  Uiereby  and  cannot  be  hereafter  asserted  to  the  prejudrce  of  his 

waive,  hi.  lien.      ^^^^^^^ 

We  have  not  deemed  it  necessary  to  notice  tbe  act  of 
the  Legislature  of  this  State,  authorizing  the  sale  and 
eoaveyance  of  this  property.    We  have  considered  i%  9% 
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Tendible,  from  its  nature  and  character,  and  the  disposi- 
tion made  of  it,  as  entirely  consistent  with  the  views  and 
object  entertained  by  the  original  contributors. 

Neither  have  we  called  to  our  aid,  the  extraordinary 
powers  sometimes  assumed  by  Courts  of  Equity,  in  dis- 
posing of  charities  by  which  the  trust  is  executed,  even 
where  express  directions  have  been  given  by  the  founder 
of  the  charity,  in  a  mode  not  at  all  consistent  with,  or 
pursuant  to  his  directions.  Nor  do  we  consider  it  neces- 
sary to  intimate  at  this  time,  what  the  decision  of  this 
Court  would  be  in  a  case  of  that  kind.  In  this  case,  the 
sale  is  for  the  benefit  of  the  charity.  It  promotes  the 
design  of  the  founders.  It  is  not  inconsistent  with  their 
views,  either  expressed  or  implied,  in  relation  to  its  des- 
tined application,  and  consequently  no  legal  or  equitable 
objection  to  it  exists. 

Wherefore,  the  decree  of  the  Circuit  Court  must  be  af- 
firmed. 

Harlan  ^  Craddock  for  appellants  ;  Robertson  ^  Mc- 
Kee  for  appellees. 


BSOWH 
FOBBB,  Aa 


Brown  v$  Foree,  &c. 

Appeal  from  the  Shelby  Circuit. 
Fraud,     Vendor,     Vendee.     Fraudulent  sales. 

The  pieaent  Chief  Justioe  deliyered  this  opinion  on  the  dlst  October, 
1846,  a  few  days  before  the  end  of  the  term,  it  wts  sUBpended  until 
the —  July,  1847,  when  the  Buspension  wbb  lemoyed. 

This  action  of  trespass  was  brought  by  Brown  to  re- 
cover damages,  for  taking  under  several  attachments 
against  D.  R.  Johnston,  divers  articles  of  personal  prop- 
erty which  Johnston  had  sold  and  conveyed  to  him  to- 
gether with  his  farm,  crop,  stock,  &c.  £z:c. 

The  first  and  third  instructions  assert,  in  effect,  that  if 
a  purchaser  of  property  from  an  indebted  vendor,  knows 
at  the  time  of  his  purchase,  that  the  vendor  makes  the 
sale  with  the  intent  of  thereby  hindering  or  delaying  any 
of  bis  creditors  from  making  their  debts  by  execution,  or 
of  delaying  them  in  the  regular  course  of  collecting  their 


Trespass* 
Case  98. 


Case  stated* 


The  fact  that  a 
Tendea  of  prop- 
erty has  a  launol' 
edgt  that  the 
vendor,  by  the 
sale  of  the  pzop- 
erty,  intendB  to 
hiader,  delay  or 
defraud  aU  or 
any  of  hia  credi- 
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BsowN  debts  by  lave,  such  knowledge  furnishes  conclusive  e?i- 

FoRBB,*c.  dence  of  fraud  in  the  vendee,  and  makes  his  purchase 

tors,  is  not  con-  void,  although  he  may  actually  pay  a  full  consideration 

vlndJI  ^h^  ^n  f^'  ^^^  property.     But  the  debtor  himself,  though  he  re- 

iruent  to  aid  Uie  sorts  to  a  sale  for  the  purpose  of  hindering  and  delaying 

vendor    in    de-  .  ,  .  jw  •    *      j  •-.  / 

fraading       his  some  of  his  creditors,  may  intend  it  as  a  means  of  pay- 
•Snde^'the  sa"i2  «ng  bthers ;  and  if  this  be  so.  or  if  the  vendee  has  rea- 

frauduient  and  gonable  grounds  for  supposing  it  to  be  so,  the  mere 
knowledge  that  the  vendor  intends  to  hinder  and  delay 
some  of  his  creditors,  cannot  establish,  or  at  least  cannot 
conclusively  prove  as  against  him  any  fraudulent  intent. 
If  a  sale  is  made  with  the  fraudulent  intent  on  the  part  of 
the  debtor  of  thereby  placing  both  his  property  and  its  price 
out  of  the  reach  of  his  creditors,  and  of  thus  defeating 
them  in  the  collection  of  their  debts,  it  would  be  difficult 
to  avoid  the  conclusion,  that  if  the  purchaser,  being  under 
no  necessity  to  purchase,  knew  of  this  fraudulent  intent, 
and  made  the  purchase  without  taking  any  means  to  pre- 
vent its  effectuation,  he  must  be  regarded  as  having  par- 
ticipated in  it. 
But  on  the  other  hand,  the  fact,  if  absolutely  certain, 

—But  when  the  ^^^^  ^^^  purchaser  actually  pays  out  of  his  own  means, 

vendee  actually  and  irrevocably,  a  full  consideration  for  the  property,  and 

pays  out  a  fuU  ...         .   "^    ,  -j       1.1  .  1.  . 

and  fair  price  for  especially  When  he  secures  a  considerable  portion  of  it  to 

eoLidJrab"%r-  the  payment  of  the  vendor's  debts,  in  some  of  which  he 

^ww  to  discharge  *^  bi^iself  bound  as  surety,  furnishes  also  a  strong  ground 

4he       vendor's  for  viewing  in  a  favorable  light  his  participation  in  the 

vebdee  is  surety,  transaction;  and  although  it  may  not  of  itself  absolutely 

Ss^stron^  evi-  ^^P^'  ^^^  inference  of  fraud,  arising  from  his  knowledge 

dence   for    the  of  the  vendor's  intent,  it  has  a  tendency  to  repel  it,  and 

concmsion   that     .,,..,  .  ,      ,    /        .      .  ... 

the  intent  of  the  should,  With  Other  circumstances,  be  left  to  the  jury  which 

own** security!  is  ^0  determine  the  question  of  fraud.     At  any  rate,  the 

SiS'Src^edll  certainty  of  a  fact  which  so  strongly  indicates  good  faith 

tors  of  the  ven-  on  the  part  of  the  purchaser,  should  require  satisfactory 

dor.  These  facts  oT.!  .         -  -,  ,.  ^    ,      ^        / 

should  be  left  to  proof  of  the  Opposing  fact  of  knowledge   of  the  fraud, 

Seme's  *dcter^  before  this  last  fact  should  be  taken  to  establish  his  con- 

♦fiheVlmd^*S  c"^^®"c®  '"  ^^^  fraudulent  intent.     And  if  it  can  be  fair- 

thepwchase.       ly  assumed,  upon  all  the  circumstances,  that  instead  of 

expecting  and  intending  that  the  price  paid  by  him  will 

be  withheld  from  creditors,  he  expected   it  to  be  paid  to 

them,  and  did  not  make  the  purchase  in  ordei^  to  defeat 
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(hem,  be  should  not  be  implicated  in  the  fraud  on  the        Bbowv 
ground  that  he  may  perhaps  have  known  of  the  vendor's      Fobki,  aa 
intent,  and  made  the  purchase  without  sufficiently  guard* 
iog  against  it.     Men  too  often  neglect  the  precautions 
necessary  for  the  protection  of  their  own  immediate  in* 
terests,  to  allow  of  the  establishment  of  a  principle  which, 
in  so  common  a  transaction  as  that  of  a  sale  of  property, 
would  make  the  failure  of  the  purchaser  to  impose  posi- 
tive and  effectual  guards  against  the  possible  or  even 
probable  misapplication  of  the  price  which  he  is  paying, 
conclusive  evidence  of  his  concurrence  in  the  apprehend- 
ed injury  to  third  persons.    It  would  be  too  great  a  res- 
triction upon  the  common  business  and  traffick  of  men, 
if  every  or  any  purchase,  from  a  debtor  is  to  be  conclu- 
sively invalidated  whenever,  and  because  a  jury  may 
afterwards,  upon  such  view  of  the  subject  as  may  be  pre- 
sented to  them,  and  upon  comparison  of  probabilities, 
be  authorized  to  infer  that  the  purchaser  probably  knew 
or  ought  to  have  known  that  the  vendor  intended  to  de- 
fraud his  creditors.    These  observations  apply  with  in- 
creased force,  when  there  is  a  doubt  also  as  to  the  fraudu- 
lent intent  of  the  vendor  himself. 

The  true  question  in  such  cases  is,  with  what  motive  The  intent  to  de» 
and  for  what  purpose  did  the  parties  make  the  traiisac-  o?pro^fi?,"fhe 
tion?    Did  the  vendor  make  the  sale  with  intent  to  de-  creditors  of  the 

,  vendor  and  Yen- 

fraud  his  creditors  and  as  a  means  of  doing  so?     Did  the  dee,  must  exist 

▼endee  make  the  purchase  with  intent  to  defraud  the  cred-  Ta  weii^as  with 

itors  of  the  vendor  and  as  a  means  of  aiding  in  the  ac-  ^J  Iaie^°beS» 

cooipIishmeDt  of  his  purpose?    We  do  not  deny,  but  ad-  nicans  of  carry- 

mit  that  when  the  fraudulent  intent  of  the  vendor  and  the  lent  intent  into 

vendee's  knowledge  of  that  intent  are  established,  these  offhe\nowied(a 

facts,  if  unopposed,  will  authorize  the  conclusion  that  in  °en^|/%V*^^J 

making  the  purchase  without  protecting  the  interests  of  vendor's  intent, 

tke  creditors,  the  vendee  gives  such  evidence  of  his  con-  conclusive   evi- 

.corrence  in  the  fraudulent  intent  and  injurious  effect  of  ?fc^p2t?i^of^t£e 

tbe  sale,  as  is  sufficient  to  establish  the  fraud  even  as  yendce  in  that 

...  I  •        intent, 

against  bim.     But  the  question  is  as  to  his  own  actual  m- 

tent.     It  is  a  question  of  fact,  and  is  the  main  fact  in  tbe 

issue.     And  although  it  may  be  inferred  from  the  other 

/acts  just  stated,  yet  as  there  may  be,  and  indeed  always 

Are  other,  and  in  different  cases  varying  facts  bearing 
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Bbowv  upon  the  question  of  intent,  it  is  inconsistent  with  tbe 
FoBBs,  AC.  principles  which  should  regulate  the  investigation  of 
mere  facts  and  the  free  inquiry  after  truth,  to  make  one 
single  fact,  viz :  the  vendee's  knowledge  of  the  vendot^s 
fraudulent  intent,  conclusive  evidence  of  a  similar  intent 
on  his  part.  This  would  be  to  change  the  issue,  to  stop 
in  the  inquiry  before  its  real  end  is  attained— >^to  make 
a  probable  conclusion  as  to  a  preliminary  fact  absolutely 
decfsive  of  the  main  fact  in  question.  We  think  the  two 
instructions  were  erroneous  in  requiring  the  jury  to  base 
a  verdict  against  the  validity  of  the  sale,  upon  their  belief 
of  the  single  fact  of  the  vendee's  knowledge  that  the 
vendor  made  the  sale  with  the  intent  to  hinder,  delay  or 
defraud  any  of  his  creditors,  or  all  of  them,  if  tbe  in- 
structions refer  to  all.  The  policy  of  the  law  has  made 
one  fact,  viz  :  the  vendor's  continuance  in  possession  ia 
opposition  to  the  terms  and  nature  of  an  absolute  sale, 
conclusive  evidence  of  fraud  in  both  parties.  But  the 
fact  of  the  vendee's  knowledge  of  the  vendor's  fraudulent 
intent,  does  not  come  within  the  same  principle  or  policy. 
And  regarding  it  only  as  a  fact  tending  more  or  less 
strongly  to  prove  a  fraudulent  intent  in  the  vendee,  it 
should  be  left  to  the  jury  with  other  facts,  and  with  the 
liberty  of  determining  from  all  the  circumstances,  tbe 
actual  intent  of  the  vendee  and  the  true  character  of  the 
transaction. 

The  fourth  instruction  is,  in  our  opinion,  misleading 
and  erroneous.  The  actual  payment  of  the  full  value  of 
the  property  being  proven,  and  there  being  no  evidence  in 
this  record  from  which  it  can  be  inferred,  either  that  the 
vendor  was  to  hold  the  price  for  the  use  of  the  vendee, 
or  that  the  vendee  was  to  hold  the  property  for  the  use  of 
the  vendor,  except  so  far  as  a  small  portion  of  the  per- 
sonal property  as  referred  to  in  the  second  instruction 
may  have  remained  in  possession  of  the  vendor's  wife, 
the  daughter  of  the  vendee,  the  jury  were  not  authorized 
to  find  on  this  fact  alone,  any  reservation  of  general  use 
to  the  vendor,  as  affecting  the  fairness  and  sufficiency  of 
the  consideration.  The  fact  that  a  father  purchasing  ail 
the  property  of  his  sonin-law,  permits  a  small  portion  of 
it  to  remain  in  the  house  and  for  the  use  of  his  daughter. 
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fheugh  it  may  be,  in  point  of  law,  conclusive  of  Ibe  void- 
oess  of  the  sale,  to  the  extent  of  the  property  thus  re- 
maining in  possession  of  the  vendor  and  his  family,  can- 
not determine  conclusively  and  as  to  other  property,  the 
question  of  fact  whether  the  vendee,  in  making  the  pur- 
chase, intended  to  defraud  the  creditors  of  the  vendor  «r 
to  aid  him  in  the  accomplishment  of  that  object.  Such 
a  fact  with  regard  to  the  possession,  was  not  of  itself  and 
without  regard  to  the  other  facts  of  the  case«  sufficient  to 
require  the  conclusion  that  the  whole  sale  was  fraudulent 
and  void. 

If  the  second  instruction  was  intended  to  authorize  the 
jury  to  find  the  sale  fraudulent,  per  se.  and  therefore  void 
as  to  any  of  the  personal  property  but  that  which  remain- 
ed in  the  use  of  the  vendor  and  his  family  after  the  sale, 
the  remarks  just  made  upon  the  fourth  instruction  are  ap- 
plicable to  the  second,  and  show  that  in  our  opinion,  it 
was  misleading  and  erroneous.  It  is  a  harsh  rule  of  law 
which  declares  a  sale  absolutely  fraudulent  and  void  mere- 
ly on  the  ground  that  the  vendee,  with  whatever  motive, 
leaves  the  possession  with  the  vendor,  and  it  should  not 
be  eitended  beyond  the  property  actually  so  left.  Be- 
yond this  the  fact  should  be  regarded  as  evidence  only, 
and  to  have  such  weight  as  the  jury  nnder  all  the  circum- 
stances, may  think  it  entitled  to. 

Wherefore,  the  judgment  is  reversed  and  the  cause  re- 
foanded  for  a  new  trial  in  conformity  with  this  opinion. 

Wilson  for  appellant ;  McHenry  and  Harlan  ^  Crad- 
dock  for  appellees. 


au 


Browv 

vs 
Smith. 


Brown  vs  Smith.  Ejsctment. 

Error  to  the  Shelby  Circuit.  Cast  99. 

Fraudulent  sales. 

This  opiaion,  with  the  caae  proceding,  was  delivered  ob  the  31  at 
October,  1846,  by  the  preMnt  Chief  Justice  Matshall,  at  the  cicse  of 
tlie  term,  and  auspended  until  this  term. 

This  was  an  action  of  ejectment  by  the  purchaser  un-  Case  stated. 

<ler  execution,  against  the  piior  purchaser  of  llie  same 

land    from  the  debtor. 

Vol.  VII.  46 
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Bsowff  i*he  objection  made  to  the  terms  of  the  levy  as  being 

Smith.         upon  the  right,  title  and  interest  of  Johnston  in  the  land. 
The  i«?y  upon  and  not  upon  the  land  itself,  is  untenable.    The  distinc- 
SS!e  "defenda^  ^1^^  is  but  nominal  and  has  been  too  generally  disregard- 
interiiitln^and*  ®^  ^^  making  levies  and  sales,  for  it  to  be  now  question- 
piMM  the  W  ed,  whether  a  levy  and  sale  in  either  mode  is  not  suffi- 
cient, with  the  Sheriff's  deed,  to  pass  to  the  purchaser 
such  title  as  the  defendant  had  subject  to  execution. 
But  the  Court  erred  in  instructing  the  jury  *Hhat  if  they 
The  &ot  that  find  from  the  evidence,  that  the  sale  from  Johnston  to 
property^iB'  ap-  Brown  was  made  for  the  purpose  of  hindering,  delaying 
f/iSJi'^^o^'SS  ®'  defrauding  the  creditors  of  Johnston,  or  any  of  them, 
▼endor  to  hinder,  Jn  the  Collection  of  their  debts,  the  sale  was  void  as  to 
hie  creditors,  is  Creditors,  if  Brown  knew  when  he  made  the  purchase, 
eWdeiiMr^f'the  ^^^t  such  were  Johnston's  intentions;  and  that  a  conside- 
«iwi"oi?lhepart  '^^10^1  baling  passed  from  Brown  to  Johnston  does  not 
of Uie purchaser;   make  the  transaction  valid,  if  he  had  such  knowledge  of 

bat  IS  aoucum-    t  i_      ^      i    •   .      ,•         i»      «r     j         .    i  ., 

stance  to  be  left  Johnston  s  intentions.  We  do  not  deem  it  necessary  to 
the^*mi?y^deuir-  cuter  Upon  any  discussion  of  this  instiuction,  but  refer  to 
mine  Uie  <iii«n.  the  opinion  just  rendered  in  the  case  of  Brown  vs  Foree^ 

tion  of  the  pur-    ^        .        ,  .   ^     .     m      .  .  ^  ^^  vw, 

chaser  in  ma-  ^c,  in  which  Similar  instructions  in  reference  to  the  same 
chase.  ^  ^"''  sale  were  decided  to  be  erroneous.  The  question  of 
fraud  should  have  been  left  to  the  jury  upon  all  the  cir- 
cumstances, and  not  upon  the  isolated  fact  of  Brown's 
knowledge  or  ignorance  of  a  fraudulent  intent  on  the  part 
of  Johnston,  if  there  was  such  intent.  The  knowledge 
of  such  intent  could  at  most,  aiBTord  only  a  presumption 
of  fraud  on  the  part  of  Brown,  sufficient  to  establish  it, 
unless  repelled  by  other  circumstances.  To  this  extent 
and  n^  farther,  should  any  instruction  have  been  given  as 
to  the  effect  which  the  particular  fact  of  knowledge  should 
have  in  determining  the  question  of  Brown's  participa« 
tion  in  the  fraud. 

The  instructions  given  on  the  part  of  the  defendant  did 
not,  as  is  contended,  coirect  the  error  in  the  instruction 
for  the  plaintiff  just  noticed.  They  correctly  informed 
the  jury  that  Brown  could  not  be  affected  by  the  fraudu- 
lent intention  of  Johnston,  and  they  must  find  for  Brown, 
if  he  himself  acted  in  good  faith  and  without  the  fraudu- 
lent intention  of  aiding  Johnston  in  hindering,  delaying 
or  defrauding  his  creditors,,  or  unless  he  made  the  pui- 
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chase  with  the  intention  or  assisting  Johnslon  in  his  IBsowv 
fraudulent  purpose.  But  the  first  instruction  had  laid  8iiitb. 
down  a  peremptory  rule  for  ascertaining  whether  Brown 
did  make  the  purchase  with  fraudulent  intent,  or  at  least 
for  determining  whether  the  sale  was  void  or  not,  by  tel- 
ling the  jury  that  if  Johnston  intended  fraud  and  Brown 
knew  it,  the  sale  was  void.  If  they  believed  these  two 
facts,  they  could  not  without  violating  the  principles  of 
this  instruction,  find  the  fact  of  Brown's  non-participa- 
tion in  the  fraud,  and  thus  the  main  object  of  the  inquiry 
before  the  jury  was  to  be  concluded  by  the  determination 
of  a  preliminary  and  inconclusive  fact. 

If  upon  any  or  all  of  the  evidence,  we  could  say  that  it 
was  conclusively  established  in  the  whole  case,  that 
Johnston  fraudulently  contrived  the  sale  for  the  purpose 
of  hindering,  delaying  and  defrauding  bis  creditors  by 
selling  his  visible  property  to  another,  and  putting  the 
price  in  his  pocket,  and  that  Brown,  without  necessity, 
made  the  purchase  for  the  purpose  of  aiding  him  in  the 
accomplishment  of  this  object,  which  we  admit  his  ma- 
king it  with  full  knowledge  of  Johnston's  purpose,  and 
without  taking  any  means  to  prevent  it,  would  tend  most 
strongly  to  prove;  there  would,  in  such  a  state  of  case, 
be  no  reason  for  a  strict  scrutiny  of  the  instructions,  and 
no  probability  that  the  jury  could  have  been  misled  by 
them.  But  as  the  evidence  is  not  deemed  absolutely  con- 
clusive as  to  either  of  the  facts  referred  to,  it  is  essential 
to  the  authority  of  the  verdict,  that  the  instructions  should. 
sot  have  been  of  a  character  to  mislead  or  even  by  their 
confiiction,  to  confound  thejury  in  their  investigation  of 
the  facts.  If  it  were  doubtful  upon  comparison  of  the 
instructions  which  have  been  referred  to,  whether  thejury 
may  not  have  been  misled  by  the  first  instruction,  to  give 
undue  weight  to  the  fact  (as  they  might  infer  it,)  that 
Johnston  intended  a  fraud  and  that  Brown  knew  it,  we 
think  it  manifest  from  the  subsequent  course  and  events 
of  the  trial,  that  they  did  find  their  verdict  under  a  mis- 
conception of  the  law. 

It  appears  from  the  record,  that  after  the  case  had  been 
fully  before  the  jury  for  a  day  or  two,  without  their  being 
ablb  to  agree  upon  a  verdict,  they  submitted  to  the  Court 
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iaowFf  (he  following  interrogatory,  viz:  ''If  we  should  beliefe 
Smith.  Bfown  co-operated  with  Johnston  by  making  Ibe  par- 
efaase  of  the  land  in  order  to  check  the  operation  of  the 
law  in  the  action  of  Miss  Demaree  against  Johnston,  and 
yet  believe  it  was  not  with  a  view  to  defraud  any  one 
eventually,  noust  we  find  for  the  plaintiff.*'  They  had 
been  told  by  the  first  instruction,  that  if  Johnston  intend- 
ed to  hinder,  delay  or  defraud  any  of  his  creditors  in  the 
collection  of  their  debts,  and  Brown  knew  it  when  he 
purchased,  the  sale  was  void.  Their  interrogatory  im- 
plies  that  they  had  formed  the  opinion  that  the  sele  was 
made  to  hinder  and  obstruct  the  course  of  the  legal  rem- 
edy for  the  collection  of  one  single  debt,  and  that  BrowD 
co-operated  in  this  intent,  but  not  with  a  view  to  defraud 
any  one  eventually,  and  they  wished  to  know  whether, 
in  this  state  of  case,  the  sale  was  void.  The  Court  re- 
sponded by  reiterating  in  substance,  the  first  instruction, 
telling  them  that  "if  the  conveyance  from  Johnston  to 
Brown  was  not  made  with  intent  to  detey  the  coUectioB 
of  his  debts  by  due  course  of  law,  then  there  was  no 
fraud ;  but  that  if,  on  the  other  hand,  they  believed  that 
it  was  his  intention  and  purpose  to  delay  the  collection 
of  his  debts  by  due  course  of  law,  and  that  Brown  was 
aware  of  such  intention,  then  the  deed  is  fraudulent  not- 
withstanding Johnston  may  have  intended  ultimately  to 
pay  all  his  debts."  And  the  jury,  shortly  afterwards,  re- 
turned with  a  verdict  for  the  plaintiflf,  deciding  in  effect, 
that  the  deed  was  void. 

We  cannot  avoid  the  conclusion,  that  the  jury,   onder 
A  debtor  may  the  instructions,    regarded  Brown*s  hriowledge  of  John- 
pay  onc^rediior  »ton*s  intent  as  conclusive  evidence  of  his  cooperatiMi 
In  preference  to  with  it  in  making  the  purchase,  and  we  cannot  say  tbal 
iknowiedge     of  they  would  have  found  such  co-operation  to  have  existed, 
by**vendee^°il?li  if  they  had  not  supposed  that  his  knowledge  of  Johnston^a 
puichasel^  ***"  intent,  was  conclusive  on  the  point.     But  the  interroga- 
tory propounded  by  the  jury  brings  into  view  another 
feature  of  the  first  instruction,  by  which  their  finding  was 
evidently  influenced.     And  that  is  the  proposition,   that 
if  Johnston  intended  by  the  sale  to  hinder  or  delay  the 
legal  remedy,  of  one  creditor,  this  was  a  fraudulent  intent, 
which  if  known  to  Brown,  would,  as  the  instroclion  im* 
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plies,  vitiate  the  whole  sale.     Johnston  had  a  right  to        Bhowm 
prefer  other  creditors  before  Miss  Demaree  or  any  others        Smitb. 
who  may  have  sued  him.     And  the  sale  of  his  property 
before  she  had  any  lien  upon  it,  though  made  uiih  intent 
to  prevent  the  effect  of  her  suit,  was  not  necessarily  frau- 
dulent and  void,  if  made  also  with  intent  to  pay  other 
creditors,  or  all  the  creditors.    We  do  not  admit  that  a 
sale,  intended  to  supply  the  means  of  paying  just  debts, 
is  fraudulent  and  void,  merely  because  it  may  also  have 
been  intended  as  a  means  of  preventing  one  creditor  from 
sacrificing  the  debtor's  property,  and  thus  preventing  the 
collection  or  payment  of  other  debts.    The  intent  to  de- 
lay certain  creditors  from  the  collection  of  their  debts  by 
doe  course  of  law,  will  not  necessarily  vitiate  the  sale, 
though  known  and  so  far  concurred  in  by  the  vendee.    If 
it  be  made  also  with  the  intent,  and  as  the  means  of 
paying  other  creditors  or  all  creditors,  and  if  it  be  upon 
terms  reasonably  calculated  to  answer  that  purpose  in  a 
satisfactory  rnanner,  and  to  the  extent  of  the  value  of  the 
property,  it  would   seem  unreasonable  to  condemn  it, 
merely  because  it  may  have  been  intended  by  the  grantor 
to  obstruct  some  of  the  creditors  in  the  legal  coercion  of 
their  debts,  although  this  intention  may  have  been  known 
to  the  grantee.    In  this  case,  more  than  one  third  of  the 
consideration  of  ihe  purchase,  was  by  the  terms  of  the 
sale,  secured  to  certain  creditors  of  Johnston,  by  the  as- 
samption  of  Brown  to  pay  their  demands,  in  the  greater 
part  of  which  he  was  security.     To  this  extent,  therefore, 
he  stood  substantially  as  a  creditor,  and  as  such,  had  to 
that  extent  at  least,  a  lawful  motive  and  inducement  to 
enter  into  a  purchase  of  Johnston's  property.     And  al- 
though this  circumstance  may  not  conclusively  determine 
the  character  of  the  purchase  as  being  free  from  fraud, 
it  tends  to  show  that  it  was  made  with  a  different  mo- 
tive, and  should  exempt  it  from  the  peremptory  denun- 
ciation made  against  it  by  the  instructions  under  review. 
It  is  not  absolutely  certain,  though  probable,  that  Brown 
had  beard  of  Miss  Demaree's  suit  when  he  made  the  pur- 
chase.    But  if  he  did  know  it,  and  also  knew  and  intend- 
ed to  defeat  the  effect  of  the  suit,  as  a  remedy  for  coer- 
cing the  debt  by  a  sale  under  execution,  there  is  neverthe- 
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Bbowr        less  evidence,  from  which  the  jury  might  have  found,  as 
Smith.         the  terms   of  their  interrogatory   indicate,  that  they  be- 
-  lieved  that  the  payment  of  that  debt,  though  not  secured 

by  the  sale,  was  in  truth  one  of  the  objects  intended,  at 
least  by  Brown,  who  mentioned  it  as  a  debt  to  be  paid. 
It  appears  too,  that  about  two  thirds  or  more  of  the  con- 
sideration of  the  sale  were  in  fact  appropriated  by  John- 
ston for  the  payment  of  his  debts,  and  that  an  arrange- 
ment for  discharging  the  demand  of  Miss  Demaree,  by 
means  of  another  portionrof  the  consideration,  and  with- 
out probable  loss  to  her,  was  proposed  by  him.  He  says 
that  when  he  made  the  sale,  he  did  not  know  the  extent 
of  his  indebtedness,  but  supposed  the  sale  would  enable 
him  to  pay  his  debts,  which  he  intended  to  do,  and  have 
something  left.  It  appears  too,  that  Brown  actually  fur- 
nished from  his  own  means,  a  full  consideration,  amount- 
ing to  dbout  $6,500  for  the  property  conveyed,  and  that 
Johnston  bad  previously  made  vaiious  unsuccessful  ef- 
forts to  sell  his  land,  in  which  Brown  had  aided  him, 
and  presumably  for  the  purpuse  of  paying  his  debts  by 
the  sale  of  his  property,  which  Johnston  says  was  his 
object  in  making  the  actual  sale. 

These  circumstances,  with  others  which  need  not  be 
enumerated,  tend  to  show  that  the  sale  was  not  intended 
ultimately  to  defeat  any  of  Johnston's  creditors,  but  that 
it  may  have  been  intended  as  a  means  of  raising  money 
to  pay  them.  This  inference  was  not  conclusively  re- 
pelled by  Johnston's  subsequent  appropriation  of  a  por- 
tion of  the  price  to  other  uses,  leaving  a  portion  of  his 
debts  unpaid.  But  the  jury  seem  to  have  believed  that 
the  sale  was  intended  by  both  parties,  to  obstruct  the  le- 
gal remedy  for  the  collection  of  Miss  Demaree's  debt,  and 
as  the  instructions  of  the  Court  imply  that  believing  this 
fact,  they  were  bound  to  find  the  sale  fraudulent  and  void, 
though  they  might  believe  that  it  was  made  for  the  pur- 
pose of  paying  the  debts  of  Johnston  to  the  full  extent 
of  the  consideration,  the  verdict  can  only  be  regarded  as 
establishing  the  fact,  that  the  sale  was  intended  to  ob- 
struct the  collection  of  Miss  Demaree's  debt,  without 
negativing  the  fact  that  it  was  also  intended  as  a  means 
of  paying  debts  to  the  extent  of  its  value,  even  including 
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that  of  Miss  Demaree.  IF  it  was  so  intended,  it  was  not  Bhowm 
in  our  opinion,  conclusively  fraudulent  and  void,  even  as  Smite. 
against  Miss  Demaree. 

The  answer  to  the  interrogatory  put  by  the  jury,  should 
have  been,  that  upon  the  facts  stated  therein,  they  were 
not  bound  to  find  for  the  plaintiff,  unless  they  believed 
that  both  parties  to  the  sale  intended  at  the  time  that  the 
consideration  should  be  withheld  from  Johnston's  creditors; 
or  that  they  were  not  bound  to  find  for  the  plaintiff  if  they 
believed  that  the  intent  of  Brown  in  making  the  pur- 
chase, was  that  the  price  should  be  appropriated  to  the 
payment  of  all  of  Johnston's  debts,  or  as  far  as  it  would  go. 

As  our  object  has  been  merely  to  consider  the  princi- 
ples involved  in  the  instructions,  we  have  referred  to  the 
evidence  only  so  far  as  to  show  that  the  jury  may  have 
been  misled  by  the  instructions,  and  we  only  decide  that 
upon  the  facts  assumed  in  them  the  jury  was  not  bound 
to  find  for  the  plaintiff.  The  witnesses  objected  to  by 
Brown  had  no  direct  interest  in  the  event  of  this  suit» 
and  the  record  could  not  be  used  as  evidence  for  or 
against  them  in  the  suit  brought  by  Brown  against  them, 
for  taking  under  attachment  a  part  of  the  personal  prop- 
erty conveyed  by  the  same  deed  now  in  question.  They 
were,  therefore,  not  incompetent,  but  their  interest  in  the 
question  would  properly  go  to  their  credit.  In  overruling 
the  objection  as  taken  to  the  competency  of  the  wit- 
nesses,  the  Court  might,  and  if  required,  should  have 
told  the  jury  that  the  interest  of  the  witnesses  in  the  ques- 
tion, was  a  circumstance  which,  in  the  estimation  of  the 
law,  might  affect  their  credit,  but  that  it  was  for  the  jury 
to  determine  for  themselves  how  far,  if  at  all,  this  bias 
may  have  affected  the  testimony  of  the  witnesses,  and 
how  far  their  statements  were  to  be  believed  as  true.  As 
the  Court  was  not  requested  to  instruct  the  jury  on  this 
subject,  the  omission  to  do  so  cannot  be  complained  of. 

The  question  how  far  the  acts  of  Johnston,  after  the 
conveyance  to  Brown,  should  bear  upon  the  question  of 
fraud,  was  not  made  nor  decided  in  the  Circuit  Court. 

For  the  errors  in  the  instructions  as  above  indicated, 
the  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial,  on  principles  consistent  with  this  opinion. 
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Coles  4"  Lindscy  and  Loughborough  for  plaintiff; 
Harlan  Sc  Craddock,  McHenry  and  Duncan  for  defendr 

ant. 


Dotinub, 
Com  100. 

21^9.2,1846. 
Case  stated. 


Instrnetionfi  of 
the  Circuit  Ct., 
given  At  the  in- 
stance of  each 
party. 


Kendall  vs  Hughes. 

Appbal  from  the  Hancock  Cibcuit. 
Fraud,  statute  of. 


This  opiaion,  with  the  two  eases 
term,  1846,  by  the  present  Chie' 
ftfidsuspeBdcd  antil  this  tern. 


was  delivered  et  the  fall 
Justiee,'  at  the  close  of  the  tenn^ 


This  action  of  detinue  was  brought  by  Hughea  against 
Kendall*  to  recover  two  slaves,  a  woman  and  her  infant 
child,  which  Kendall  had  purchased  under  ezecations 
against  John  L.  Prewitt  the  former  owner,  the  father-in- 
law  of  Hughes ;  and  the  sole  question  involved  in  the 
trial  was,  whether  the  bill  of  sale  under  which  the  plain, 
tiff  claimed  these  and  other  slaves,  was  fraudulent  and 
void  against  creditors.  Seven  instructions  were  given  aa 
moved  for  by  the  plaintiff,  and  five  as  asked  by  the  de« 
fendant,  except  that  two  of  these  last  were  modified  by 
the  Court,  as  will  be  presently  stated.  And  the  jury 
having  found  a  verdict  for  the  plaintiff,  which  the  Court 
refused  to  set  aside,  the  defendant  brings  the  case  to  this 
Court. 

Of  the  evidence  we  need  not  present  a  detail.  It  was 
of  such  a  character  as  to  authorize  and  require  a  strict 
scrutiny  of  the  instructions  in  order  to  sustain  the  ver* 
diet. 

Several  of  the  instructions  assume  hypothetical ly  that 
J.  L.  Prewitt  made  the  sale  with  the  intent  of  defrauding 
his  creditors  thereby,  and  that  this  intent  was  known  to 
Hughes  at  the  time.  The  Court  properly  instructed  the 
jury  as  moved  for  by  the  plaintiff,  that  the  fraudulent  in- 
tent of  Prewitt  could  not  affect  him,  unless  he  participa- 
ted in  it  at  the  time  of  the  sale.  And  the  instructions 
asked  for  by  the  defendant,  to  the  effect  that  if  Hughes 
made  the  purchase,  knowing  the  fraudulent  intent  of 
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l^rcwitt,  it  was  void,  and  they  must  find  for  the  defend-  KsHDiti, 

ant,  was  properly  refused  in  the  terms  in  which  it  was  HooHtt. 
asked. 

For  such  knowledge  in  the  purchaser  was  not  in  itself  Jh© knowledge 

1.  .,  4...  ..  ...       n       •  ®'*  purchaser 

conclusive  evidence  of  his  participation  itA  the  fraud,  so  that  the  vendor 

as  necessarily  to  make  the  sale  void  without  regard  to  ?en£°todcfraSi 

other  circumstances :  Brawn  vs  Force,  ^c.  and  same  vs  ^^^  not*^i»°iill 

Smilh,  (decided  at  the  present  term,)     It  may  be  that  by  «•«.  of  itaeii, 

the  refusal  to  give  these  instructions  as  asked,  and  by  so  fratidaient  as  te 

modifying  tliem  as  to  require  as  an  addilio«al  condition  purehtlew ;  but 

essential  to  the  conclusion  that  the  sale  was  void,  that  i^  creates  apre- 

sumption   of    a 
Hughes  should  have  made  the  purchase,  to  favor  or  for-  fraudulent  partu 

ther  the  fraudulent  object  of  Prewitt,  the  jury  may  -have  wSi^^nthoriae 

been  misled  into  the  supposition  that  his  knowledge  of  ?n%g?°wpcu^ 

the  fraudulent  intent,  was  not  alone  sufficient  evidence  of  ^  o^er  facte 

,  .  ^.   .      ,.         •       'x       T^    1  *   ■    I     xi_  L         •     aud  oircumstaa- 

nis  participation  in  it.  But  certamly  the  purchaser  s  ees  showing  a 
knowledge  of  the  vendor's  fraudulent  int^t  in  making  J^Jj'Jj,  ^^^^ 
the  sale,  affords  a  presumption  of  his  participation  in  that  chaser, 
intent,  which  will  authorize  the  conclusion  that  he  did  so 
participate,  unless  the  inference  be  repelled  by  circum- 
stances tending  to  show  that  he  had  sufficient  lawful  in- 
ducement to  make  the  purchase,  or  that  he  took  precao- 
tions  against  the  intended  consequences  of  the  sales,  or 
unless  in  some  other  way,  the  inference  is  repeHed  by 
the  facts  of  the  case.  It  is  true  that  the  purchaser  must 
make  the  purchase  to  favor  or  fuilher  the  fraudulent  in. 
tent  But  his  knowledge  of  the  i<itent  tends  to  prove  that 
he  did  make  the  purchase  to  favor  or  further  it,  and  is 
sufficient  unless  this  inference  be  repelled  by  the  other 
facts.  The  jury,  onder  the  circumstances  above  stated, 
may  have  supposed  that  it  was  insuSjcienf  to  authorize  a 
verdict  against  the  sale,  unless  some  other  fact  were  es- 
tablished tending  more  directly  to  prove  a  design  on  the 
part  of  Hughes  to  favor  or  further  the  fraudulent  object  of 
Frewitt.  If.  therefore,  the  Court,  after  declining  to  in- 
struct the  jury  as  asked  by  the  defendant,  thought  proper 
to  instruct  them  in  his  own  language  as  to  the  effect  of 
the  purchaser's  knowledge  of  the  vendor's  fraudulent  in- 
tent, it  would  have  been  more  safe  to  instruct  them  that 
npon  these  facts  Ibey  fiiight  find  the  sale  void,  and  should 
<Jo  60  unless  from  other  circumalanccs  or  under  all  the 
Vol.  VII.  47 
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Kendall       facts,  they  believed  that  Hughes  did  not  participate  ia 
Hughes.        the  fraudulent  intent  of  Prewitt,  or  did  not  make  the  pur* 
chase  with  a  view  to  favor  or  further  that  intent.     It  ia 
not  necessary  in  this  case  to  decide  whether  the  modifi- 
cation actually  made,  would  alone  be  sufficient  ground  of 
reversal. 
The  instruction  No.  3,  given  for  the  plaintiff,  that  the 
To  instruct  Uie  fraudulent  intention  cannot  be  presumed,  but  must  be 
c"aanot'^bo  ^pre^  proved    like  any  other  fact,    is  obviously   misleading. 
bo^provedTke  ^^^^^  or  any  Other  fact  may  be  presumed,  if  there  besuf- 
anyother  fact."  ficient  evidence  of  other  facts  which  authorize  the  infei- 

decided     to    be  «  <•        < 

misleading. ence  of  fraud. 

proil^e™'^  *ff  The  6th  instruction,  to  the  effect  that  when  two  pcr- 
there   be  suffi-  50ns  live  on  the  same  place,  the  possession  in  law  of 

cient  evidence  of     ,  ...  i       .         .      1        ■     .   .  ,  ./. 

other  facta  which  slaves,  IS  in  the  person  havmg  the  legal  right  to  them,  if 
^e  inferance'of  true  in  the  terms  in  which  it  was  given,  could  have  little 
fraud.  bearing  on  the  case,  unless  to  authorize  the  inference  by 

dor  and  vendee',  the  jury,  that  as  the  bill  of  sale  transferied  the  legal  right 
S'^aaie^ without  it  »lso  transferred  the  possession;  whence  they  might 
actual   delivery  ^\^q  jnfer  that  uo  further  change  of  possession  was  neces- 

of     pesseBSAon;  .,,«.,,      fr 

but  in  caflOR  in-  ssry  to  make  the  sale  effectual,  (so  far  as  possession  was 
li^n'o^fraDd.^it  Concerned,)  against  all  persons.     This  instruction  was 
SaJdel  ^"^  ^^'^'  calcjilated  to  mislead.    The  principle  of  law  by  which 
the  legal  title  to  personalty,  prima  facie  and  construe^ 
tively,  draws  to  itself  the  possession,  and  under  which 
the  sale  of  personalty  in  the  same  house  with  vendor  and 
vendee,  may  be  complete  and  pass  the  possession  ia  law 
without  any  actual  manu  tradition,  if  applicable  at  all 
to  a  case  involving  the  question  of  fraud,  has  no  legiti- 
mate operation  in  a  case  where  the   parties  in  fact  live 
separately,  and  the  vendee  leaves  the  property  in  the  os- 
tensible possession  of  the  vendor.     It  amounts  to  nothing 
more  in  such  a  case  that  as  between  vendor  and  vendee, 
the  title  passed  without  actual  delivery  of  possession. 
But  in  the  question  of  fraud,  the  actual  possession  can- 
not be   disregarded.     The   instruction   as   given,  tends 
rather  to  confuse  a  jury  and  to  obscure  the  real  question 
in  issue. 
And  of  similar  tendency  is  the  first  instruction  which 
In  f^ucstioni  in-  tcUs  them  that  if  they  find  the  slaves  to  be  the  property  of 

VoUing  the  qiH'S-  i.-/vi  n        t      r  .  m  i 

lion  of  fiQudin  the  plamtilT,  they  must  find  for  him.     The  slaves  were 
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his  properly  as  against  all  the  world  except  creditors,  and  Kkokall 
against  them  unless  the  sale  was  Traudulent.  The  sixth  Huohes. 
ifistruction  tells  the  jury  *'that  if  Hughes,  in  good  faith,  a  purchaser  in 
purchased  the  slave.  Harriet,  (the  mother  of  the  infant  e^yrio  h^^irSc^^ 
bornafter  the  sale.)  from  J.  L.  Prewitl.  who  delivered  ^^^'"%'na^^i^e 
the  possession  of  her  to  the  plaintiff,  and  he  placed  her  in  slaves  to  be  the 
the  possession  of  Wm.  F.  Prewitt  for  hire,  in  law  the  pufni^i^— Uiey 
possession  was  in  the  plaintiff,  and  the  fact  that  J.  L.  ^^^^W?  ^s^J^'- 
Prewitt  lived  on  the  same  place  with  Wm.  F.  Prewitt,  leading,      they 

,.,  1,1  .  ,  may  be  the  prop- 

did  not  make  the  latter  an  improper  person  to  take  pos-  erty  of  piamiifr 

session  of  the  slaves,  if  the  transaction  was  otherwise  fair  ^oX*^    exccp! 

andbona  fide^    The  fact  as  proved  was,  that  Wm.  F.  %^4^^^|„  ^^ 

Prewitt  was  a  minor,  living  in  the  same  house  with  his  whom  Uiepiain- 

fatbei,  J.  L.  Prewitt;  that  some  months  before  the  sale  eniUkYio recov- 

of  the  slaves,  J.  L.   Piewitt  had  assigned  to  him,  (with-  ^^• 

out  the  knowledge  of  the  neighborhood,)  the  bond  which 

he  held  for  the  title  of  the  land  on  which  he  lived,  taking 

his  note  for  the  price ;  that  Wm.  F.  also  promised  to  sup. 

port  his  father  and  family,  and  continued  as  before,  to 

manage  the  farm  and  control  the  laborers,  and  that  there 

was  no  ostensible  change  eillicr  after  the  assignment  of 

the  bond  or  after  the  sale  of  the  slaves  to  Hughes. 

We  think  then,  that  this  sixth  instruction  is  liable  to  ^j/j^'j^^^^^ihe^^ 

the  objection  that  it  rather  colors  or  assumes  too  strong,   notassiime  iact» 

the  facts  with  regard  to  the  residence  of  thePrewitts,  and  province  of  the 

also  to  the  objection   that  it  introduces,  with  probable  j,"„7be*hy^ihet!' 

misleading  effect,   the  principle  of  constructive  posses-  paied  upon  their 

.     «  «         .  r^  .  11       .  !•/•    J  I       belief  from   the 

sion  before  referred  to.     True,  the  whole  is  qualified  by  evidence  of  the 

the  condition  that  the  jury  should  find  that  Hughes  pur-  ^^j^  aboSfrno* 

chased,  in  good  faith,  and  that  the  transaction,  irrespec.  ^^^{'^S^''  ,^  *all- 

tlve  of  the  possession,   was  fair  and  bona  fide.     We  do  thorized  to   re- 

1  .,i.-j  j*i-  u      cover  upon  their 

not  know  precisely  what  idea  was  conveyed  to  the  jury  by  belief  irom  the 
the  words  expressing  this  condition.     The   instruction,  ^^fy^of  ^ie^i^s 
however,  seems  to  imply  that  the  jury  might  determine  "^^^^^^^'^^^^  "g." 
the  question  of  fraud  without  looking  to  the  state  of  the  covery. 
possession,  and  that  unless  without  regard  to  that  fact, 
they  should  find  the  sale  fraudulent,  the  circumstance  that* 
the  possession  was  left  with  Wm.  F.  Prewitt,  was  imma- 
terial, or  that  this  was  in  fact,  a  sufficient  change  of  the 
possession  to  answer  the  requisition  of  the  law.     But  cer- 
tainly there  was  no  such  conclusive  evidence  of  good  failh 
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iumuai  L       or  of  the  absence  of  fraud  as  authorized  the  exclusron  of 
H««HicA.        the  fact  of  possession  from  the  consideration  of  that  ques- 
__-  ^.^^^    Where  the  question  of  fraud  is  an  open  and  doubt- 
ful question  of  fact,  the  slate  of  the  possession  is  in  all 
cases,  entitled  to  influence  and  must  be  considered  in  de- 
ternoining  the  question.     In  many  cases  it  is  itself  con- 
clusive of  fraud,  and  is  so  in  the  present  case,  if  the  for- 
mal change  of  possession  was  colorable  only.     And  if  it 
were  not,  the  state  of  the  possession  was  still  a  circum- 
stance tending  to  give  character  to  the  transaction,  and 
which,   therefore,  could  not  properly  be  excluded  in  in- 
quiiing  into  its  character.     The  instruction  was  mislead- 
iflg  and  erroneous   in   authorizing  its   exclusion.     The 
leaving  of  the  possession  with  Wm.   F.  Prewitt,  under 
the  eircurastances,  authorized  unfavorable  inferences  as 
to  the  motives  of  the  purchase,  and  he  was,  therefore,  in 
view  of  this  inquiry,  an  improper  person  to  receive  it, 
and  especially  when  the  requisite  publicity  and  certainty 
with  regard  to  the  fact  and  objects  of  his  possession  were 
not  secured,  but  the  possession  was  left  in  such  a  condi- 
tion as  might  deceive  and  impose  upon  others, 
A  Tcndee  left      The  5tb  and  7lh  instructions  for  the  plaintiff  speak  of 
SlsIiJ^^l'^n  declarations  of  ownership  by  J.  L.  Piewitt  after  the  sale, 
•f  wndor,  a  mi-  and  of  occasional  directions  by  him  to  the  slaves  after 

n«T,  on  Uie  same     ,  ...  ,    .     ,tt         "U     t*  mi      *►  •     . 

larm.  HeWtUat  they  were  delivered  to  Wm.  F.  Prewilt.  The  5lh  in- 
wador^in  legaid  forms  the  jury  that  such  declarations  were  not  evidence 
mi  ^rbS^Mnsid'  ^^  ^^^^^*  *^^'  °"^  ^^®  ''^^^  informs  them  that  if  the  jury 
•red by  Uie  jaiy  believe  from  the  evidence  that  Hughes  purchased  the 
ibe  charicieTol  slaves  in  good  faith,  and  delivered  them  to  Wm.  F.  Prew- 
«be  trasBMiiion.    jjj  j^  j^^gp  f^^  j^j^j  occasional  directions  to  them  by  J.  L. 

Prewitt  while  living  in  the  same  family  with  Wm.  F., 
were  not  inconsistent  with  his  possession  and  right,  so  as 
to  constitute  the  transaction  fraudulent,  if  otherwise  it 
was  fair  and  bona  fide.  Here  again  the  facts  as  indicated 
in  the  instruction,  do  not  properly  characterize  the  real 
facts  to  which  they  probably  intended  to  relate.  J.  L. 
Prewitt  seems  to  have  mortgaged  some  of  the  slaves  after 
the  sale,  appropriated  the  hire  of  others,  and  received  the 
proceeds  of  the  labor  on  the  farm.  He  concealed  the 
slaves  when  the  officer  came  to  levy  the  execotion,  and 
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Wm.  F.  Piewilt,  Ihoagh  present,  and  applied  lo  for  aid  Kendall 
by  theofiScer,  inlimaled  no  agency  on  his  part,  or  claim  Huohes. 
on  the  part  of  Hughes.  At  least  (he  evidence  conduces 
to  prove  these  facts.  But  besides  this,  it  is  to  be  remark- 
ed, that  as  the  plaintiff*s  case  rests  upon  the  assumption 
that  be  left  the  slaves  with  Wm.  F.  Prewitt  as  his  agent 
or  trusted  bailee,  his  own  ignorance  of  the  declarations 
and  acts  of  J.  L.  Prewitt  in  his  absence,  does  not  neces- 
sarily prevent  them  from  being  evidence  against  him,  if 
Ihey  were  known  to  his  agent  and  acquiesced  in  by  him. 
And  further,  by  leaving  the  possession  with  a  minor  in 
J.  L.  Prewitt's  family,  after  he  had  made  an  absolute  pur- 
chase, and  without  giving  notoriety  to  his  own  title  and 
lo  the  possession  of  Wm.  F.  Prewitt,  he  put  it  in  the 
power  of  J.  L.  Prewitt  to  continue  his  acts  of  ownership 
and  control,  by  which  others  were  deceived,  and  his  title 
must  be  subject  to  the  inferences  arising  from  the  subse- 
quent declarations  and  acts  of  J.  L.  Piewiit  in  connec- 
tion with  the  property.  They  in  fad  characterize  the  state 
of  the  possession  after  the  sale,  constitute  a  part  of  it, 
and  in  enquiring  into  the  real  intent  of  the  parties,  these 
facts  must  be  considered  with  others  which  tend  to  eluci- 
date the  transaction.  We  are  of  opinion  therefore,  that 
the  5th  and  7th  instructions,  in  their  application  to  the 
actual  case,  were  misleading  and  erroneous. 

It  should  be  stated,  that  it  does  not  appear  that  Hughes 
when  he  made  the  purchase,  occupied  or  acquired  to  any 
eitent  the  attitude  of  a  creditor  of  J.  L.  Prewitt.  And 
as  in  view  of  the  nature  of  the  question  of  fraud  as  being 
one  peculiarly  within  the  province  of  the  jury,  we  think 
conclusive  efficacy  should  not  be  given  by  the  Court  to 
tbe  single  fact  that  the  vendee  knew  of  the  vendor's 
fraodulent  intent  if  it  existed;  so  on  the  other  hand,  we 
are  of  opinion  that  no  circumstance  which  tends  to  eluci- 
date the  intent  of  the  parties  should  be  withheld  from  the 
jury,  bat  that  all  should  be  fully  submitted  for  them  to 
give  such  weight  to  each,  and  lo  draw  such  conclusion 
from  the  whole  as  tbey  may  deem  proper,  with  such  aid 
by  the  Conrt  with  regard  to  the  legal  eflect  of  the  facts 
as  may  be  properly  given. 
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SCRIVEKOV,  AC. 

V8 
SCRIVBNOK,  AC 


Wherefore,  the  judgment  is  reversed,  and  the  cause  re- 
manded for  a  new  trial  in  conformity  with  this  opinion. 

Gates  ^'  Lindsey  and  J.  C.  Walker  for  appellant ;  Har- 
lan 4'  Craddock  for  appellee. 


Chanceky. 
Cast  101. 

June  8. 
Cuse  staled. 


Scrivenor,  &c.  vs  Scrivenor,  &c. 

Ekrok  to  thk  Estill  Circuit. 
Chancery  jurisdiction.     Fraudulent  conveyances, 

CiiiEF  Justice  Marshall  delivered  Uie  opinion  of  the  Court. 

L\  1831,  when  B.  E.  Scrivenor  conveyed  his  land  to 
his  father.  James  Scrivenor,  by  absolute  deed,  he  w^s 
a  trader,  purchasing  hogs  on  credit,  borrowing  money, 
and  inducing  others  to  become  his  security.  The  deed 
though  absolute,  was  not  founded  on  a  real  purchase  and 
sale,  but  was  intended  only  to  indemnify  the  grantee 
against  loss  as  the  grantor's  surety.  It  was  not  recorded 
nor  lodged  for  record  until  six  years  afler  its  execution, 
when  the  grantor  had  become  greatly  indebted,  and  was 
probably  insolvent.  These  parties,  though  admitting  in 
answer  to  a  direct  charge  that  the  deed  was  intended  on- 
ly as  an  indemnity,  do  not  attempt  to  specify  the  liabili- 
ties which  it  was  intended  originally  to  secure,  nor  those 
which  were  subsequently  incurred  in  faith  of  it;  and  do 
not  state  nor  attempt  by  proof  to  designate  the  debts, 
loans,  liabilities  or  assumptions  of  debts  which  were 
finally  satisfied  by  the  land,  and  might  form  a  considera- 
tion for  its  purchase  ;  but  content  themselves  with  saying 
that  the  deed  was  intended  to  indemnify  the  grantee, 
James,  from  loss  as  the  grantor's  surety,  and  that  the 
grantee  has  paid  for  the  grantor  "as  much  on  those  sure- 
tyships and  otherwise,  as  the  consideration  named  in  the 
deed,  and  as  much  as  the  land  was  worth,  which  never 
was  refunded  to  him.*'  Several  debts  and  liabilities,  some 
of  which  existed  as  early  as  1837  and  1838.  were  secur- 
ed by  formal  mortgage  upon  other  property,  between  the 
same  parties,  and  dated  only  a  few  months  after  the  deed 
for  the  land  was  proved   and  recorded.     And  there  is 
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nothing  to  show,  nor  is  it  even  alledged,  that  these  debts  Scritekx^h,  *o. 
and  liabilities  are  different  from,  or  do  not  incladc  those  Scbiybwok,  *o. 
referred  to  in  the  answer,  as  constituting  payment  for  the 
land.  It  is,  moreover,  conclusively  shown  that  notwith- 
standing the  execution  of  the  deed,  and  until  some  time 
after  these  suits  were  brought  in  1841 ,  the  grantor  remain- 
ed in  possession  of  the  land,  using  and  apparently  claim- 
ing it  as  bis  own  by  listing  it  for  taxation  and  otherwise, 
just  as  he  did  before ;  and  that  he  continued  to  purchase 
on  credit  and  to  borrow  and  become  indebted  until  his 
credit,  doubtless  founded  in  part  upon  the  possession  and 
apparent  ownership  of  this  land,  was  entirely  lost.  The 
deed  has  thus  been,  evidently,  a  means  of  deceiving  and 
defrauding  others  ;  and  there  is  some  ground  to  infer  that 
it  was  originally  so  intended.  At  any  rate,  it  has  by  be- 
ing so  long  kept  secret,  and  finally  put  upon  record  after 
the  grantor  had  become  embarrassed,  and  without  any  de- 
signation of  the  real  consideration,  been  made  the  instru- 
ment of  fraud  against  the  creditors  of  the  grantor.  And 
if  it  can  be  deemed  good  to  any  extent  as  an  indemnity 
or  mortgage,  it  seems  to  be  fraudulent  as  an  absolute  con- 
veyance. 

This,  as  we  think,  gives  the  Chancellor,  under  the  act  Awn, a  trader, 
of  1838.  (3.  Sto/.  Law,  176,)  jurisdiction  in  behalf  of  gen-  S*^^^  abSo^iJS 
eral  creditors  to  investigate  the  fraud,  ascertain  the  de-  deed  for  his  land, 
roands  due  to  the  complaining  creditors,  and  subject  the  mdemnity,whieh 
land  so  far  as  is  equitable,  to  the  satisfaction  of  their  Jfo"  recordeVfw 
debts,  even  though  the  grantee  should  be  entitled  to  the  fix  yeaw,  whiut 

/.<.,,!  I      ,,.  .       the  son  enjoyed 

beneut  of  the  deed  as  a  mortgage  and  ultimate  security  the  land  and  coa« 

for  any  just  demands  not  actually  secured  by  the  other  and^became  inl 

mortgage,  and  which  may  appeal  to  have  been  really  and  de^fwaTreco^^ 

in  good  faith,  intended  to  be  covered  by  this  deed.  e<i-    Held  Uiat 

,,,  r        .    .  I        r  t         »       .-•  .  .       the  creditors  of 

We  are  of  opinion,  therefore,  that  the  Court  erred  m  the  son  might  by 
dismissing  the  several  bills  so  far  as  they  seek  to  subject  denhe^sratmeof 
the  land  to  the  demands  of  the  complainants  respectively,  ife^v  .i^^l^o 
and  that  the.  disposition  of  the  case  as  to  the  land,  should  ^and  to  their  de- 
be  postponed  to  the  final  hearing,  when  upon  ascertain-  the  *  grantee 
raent  of  the  several  demands  of  the  complainants  and  of  S'^^jcm^^^^^^ 
James  Scrivener  against  the  defendant,  B.  E.  Scrivener,   suretyship    and 

•      ri  r.i  .«.         ,,         ,       advances   under 

and  of  the   extent  of  tlic   indemnity   furnished    by  the  ihc   deed  as  a 
other  mortgage,  and  of  all  facts  pertaining  lo  tiie  subject,   ^'^"^s^se. 
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MattinolVsHs.  it  may  be  advisedly  determined  how  far  James  Scrivener 
CoBBiT.        should  be  allowed  any  preference  in  the  appropriation  of 
(be  land. 

Wherefore,  the  decree  is  reversed  and  the  cause  re- 
manded for  further  proceedings  consistent  with  this  opin- 
ion. 
S,  Noland  for  plaintiffs ;  Turner  for  defendants. 


Chancehy.  Mattingly  s  Heirs  vs  Corbit. 

Case  102.  Appeal  from  the  Marion  Circuit. 

Jurisdiction.    Devastavit.    Practice.    Pleading.    Sure- 
ties.     Limitation. 

June  18.         Judge  Brbck  dclivciod  the  opinion  of  the  Court. 

In  answer  to  the  objection  to  the  jurisdiction  of  a 
That  a  party  has  Court  of  equity  in  this  ease,  it  may  be  remarked,  that  the 
?8^^good  gr^S'na  f^^^  ^^^^  Simeon  Mattingly,  the  administraror  or  former 
of  cquiiabie  ju-  administrator  of  Mary  Mattingly,  had  become  a  non-resi- 
suit  ai  law  fo"  dent,  is  alone  deemed  sufficient  ground  upon  which  to 
fa  maiuvt^bie  ^^^^  ^^^  jurisdiction.     Corbit,  who  held  the  note  upoa 
iDaen°atlaJ"^''  Simcon  and  Mary  Mattingly,  could  obtain  no  judgment 
thereon  at  law,  against  Simeon,  as  administrator,    with- 
<>ut  which  he  could  not  proceed  upon  the  administration 
bond  against  Vancleve,  the  surety,  for  a  devastavit.     Be- 
ing utterly  remediless  at  law,  the  creditor,  upon  that 
ground  alone,  might  resort  to  a  Court  of  equity  for  relief. 
Whether  there  are  or  not  other  grounds,  which  would  give 
jurisdiction  lo  the  Chancellor,  we  will  not  stop  to  inquire. 
The  objection  that  the  Court  below  erred  in  permit- 
ting the  complainant's  counsel   to  introduce  upon  the 
trial  the  vouchers  accompanying  the  several  reports  of 
settlements  by  County  Court  Commissioners,  is  not  valid. 
The  vouchers,  as  has  been  held  by  this  Court,  constituted 
a  necessary  part  of  the  report ;  and  the  reference  to  the 
reports  by  the  defendants,  necessarily  included  the  vouch- 
ers.    The  Court  was,  therefore,   right  upon  the  introdoc- 
tion  of  the  report  by  the  defendants,   in  permitting  the 
complainant  to  bring  in  the  vouchers. 
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lo  view  of  the  whole  testimony,  it  sufficiently  appears  MAwiMLi'iHfc 
that  there  remained  in  the  hands  of  Simeon  Matlingly  as        Coksit. 
administrator,  assets  sufficient  for  the  payment  of  the     ArefereiMset* 
complainant's  demand.    The  assets  were  sufficient,  with-  iIluk«Kn\  ©f^ 
out  taking  into  the  estimate  the  rent  of  land  or  hi-re  of  admini«if »*»<>» 
slaves,  neither  of  which  appear  to  have  belonged  to  the  aanif  impHM  a 
estate  of  Mary  Mattiogly,  but  to  the  estate  of  John  Mat-  !^uche«aMom! 
tingly,  and  of  course  for  such  rent  and  hire,  the  security  JSt^  **  **" 
in  the  administration  bond  would  not  be  responsible. 
While  the  fund  arising  from  the  land  and  slaves  was  in 
the  hands  of  S.  Mattingly,  payments  by  him  to  the  heirs 
of  Mary  Mattingly,  who  were  also  the  heirs  of  John  Mat- 
tingly, should  be  regarded  as  made  6ut  of  that  fund. 

The  defendants,  we  think,  failed  in  the  effort  to  show 
that  S.  Mattingly,  as  administrator,  was  entitled  to  any 
cfedit  on  account  of  the  bad  debts.  It  is  not  very  clearly 
shown  that  Mary  Mattingly  was  the  security  for  her  son 
upon  the  note  in  contest,  but  even  conceding  that  she 
was,  we  are  not  satisfied  that  there  was  any  such  contract 
or  arrangement  between  S.  Mattingly  and  complainant* 
for  delaying  the  payment  or  collection  of  the  note  as 
would  release  the  heirs  of  Mrs.  Mattingly  or  any  of  the 
defendants  from  liability.  We  are  further  of  opinion 
that  none  of  the  defendants,  conceding  Mrs.  Mattingljr 
to  have  been  a  mere  surety,  have  shown  themselves  dis* 
charged  from  liability  in  virtue  of  the  act  of  1838,  limit- 
ing actions  against  sureties:  (3  SlaL  Law,  559,)  The 
note  in  this  case  was  due  on  the  25th  December,  1836, 
and  this  suit  was  commenced  on  the  6tb  March,  1844. 
Deducting  six  months,  during  which  time  suit  could  not 
be  brought  against  the  administrator  and  heirs,  and  which 
i«  allowed  by  the  statute,  from  the  period  between  the  ac- 
crual of  the  action  and  the  institution  of  this  suit,  and 
less  than  seven  years  would  have  elapsed  after  the  action 
accrued  and  before  the  suit  was  instituted. 

According  to  the  construction  which  we  think  should  di^g  to^'^thJVtaN 
be  given  to  the  third  and  fourth  sections  of  that  act;  and  me  of  1838.  (3 
which  was  recognized  by  this  Court  in  Lewis  vs  Harbin,  not  released  an- 
te B.  Monroe,  561.)  the  surety  would  not,  in  any  case,  Mvenyeawafter 
be  discharged  in  less  than  seven  years  after  the  cause  of  H**  ««»*«of  ac- 

-^  lion  accrued,  or 

action  accrued.     The  enect  of  the  fourth  section  is  to  5   years    upon 
Vol.  VII.  48 


Digitized  by  VjOOQ  IC 


378  BEiN.  MONROE'S  REPORTS. 

MARinoLf 'tUf.  give  five  y^ars  upon  coatracts  executed  before  the  passage 

CotBiT.        of  the  act,  although  seven  years  may  have  elapsed  fiom 

oontraotsexecu-  the  time  the  cause  of  action  accrued  before  the  ezpira- 

u«/of\h/sct^  tion  of  five  yeara  after  the  passage  of  the  act.    Besides. 

mftyfcSwTe^uJil!  ^^^  limitation  was  not  so  plead  and  relied  upon  as  in  any 

ed  from  Uie  time  view  of  the  case  to  render  it  available. 

tioa  Mcni«djt>o.      The  heirs  of  Mrs.  Mattingly  deny,  and  it  is  not  shown 

lion  of  five^yean  that  any  thing  descended  to  them  from  her  estate. 

of  Se^aoT'*'**       ^^  results  from  the  view  we  have  taken,  that  the  com- 

itiB  error  to  de-  plainant  was  entitled  to  a  decree  against  Vancleve  as  the 

SJSui?t  a*iSi"?S  surety  of  S.  Maitingly  in  his  administration  bond,  but 

■ident  who  had  ^^g  think  he  was  not  entitled  to  a  decree  against  S.  Mat- 
no  eatate  witnm     ...  i    i         i       i  .  i     i    • 

Kentucky,  and  tingly  m  personam,  and  that  the  decree  agamst  the  heirs 
■erred  wUk  pro^  of  Mrs.  Mattingly  is  also  erroneous.  S.  Mattingly  being 
a  non-resident,  and  there  being  no  estate  or  fund  belong- 
ing to  him  within  the  jurisdiction  of  the  Court,  attached 
or  sought  to  be  subjected  to  the  complainant's  demand, 
the  Court  had  no  jurisdiction  to  decree  against  him  per- 
sonally, as  decided  by  this  Court  in  Maniftts  heirs  vs 
Hynman,  4^c,  (3  Monroe,  406,  and  other  cases,) 

It  was  also  irregular  to  direct  the  decree  to  be  first 
levied  of  assets  or  Mrs.  Mattingly,  in  the  hands  of  her 
administrator,  S.  Mattingly,  if  any  could  be  found.  IT 
any  decree  could  have  been  rendered  against  the  admin* 
istrator,  it  should  have  been  de  bonis  propriis. 

The  decree  against  the  heirs  is  to  be  levied  of  the  es- 
tate of  Mary  Mattingly,  which  had  descended  to  them. 

The  heirs  deny  that  any  estate  had  descended  to  them, 
and  the  fact  is  not  established  by  the  testimony.  It  was, 
therefore,  according  to  the  case  of  WeUs  vs  Bowling^s 
heirs,  (2  Dana,  46,)  erroneous  to  decree  against  them 
for  assets  in  presenti,  or  to  be  levied  of  estate  which  had 
descended. 

The  decree  must  be  reversed  and  the  cause  remanded, 
that  a  decree  may  be  rendered  against  Vancleve  for  the 
complainant's  demand  and  his  costs ;  and  as  to  the  heirs, 
his  bill  will  be  dismissed  unless  he  should  elect  to  take 
a  decree  against  them  to  be  levied  of  such  estate  descend- 
ed from  their  ancestor  or  mother,  as  may  hereafter  come 
to  their  hands.  In  either  event  as  between  the  complain- 
ant and  the  heirs,  each  party  will  pay  their  own  costs. 

Shuck  for  appellants ;  Morchcad  ^  Reed  for  appellee. 
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Richardson  vs  Parrott's  Heirs.  Chakcery. 

Error  to  the  Washington  Circuit.  Case  103. 

InfanCs  red  estate.    Interest.    Mortgage. 

JuDGB  BsxcK  delivered  the  opinion  of  the  Court.  Juru^S, 

In  1839,  the  heirs  of  Parrott  filed  their  petition  in  the  casesuted. 
Washington  Circuit  Court,  and  obtained  a  decree  for  the 
sale  of  a  large  tract  of  land  and  several  slaves,  which 
bad  descended  to  them  from  their  ancestor. 

At  the  sale  made  by  the  Commissioner,  Hichardson 
became  the  paichaser  of  the  land,  and  executed  his  notes 
with  security,  to  (he  heirs  for  the  purchase  money,  paya- 
ble in  three  annual  instalments,  as  required  by  the  de- 
cree. The  sale  was  reported  by  the  Commissioner,  and 
confirmed  by  the  Court ;  and  the  same  Commissioner 
was  appointed  to  collect  the  purchase  money  and  pay  it 
over  to  the  heirs,  and  when  collected,  to  make  a  deed  to 
the  purchaser. 

The  purchaser  paid  the  Commissioner  about  $1,500 
upon  the  first  note,  and  an  arrangement  was  then  made 
between  the  adult  heirs  and  the  guardians  of  the  infants. 
and  the  Commissioner  and  Richaidson,  by  which  the 
latter,  with  the  same  sureties,  executed  his  notes  to  the 
heirs  severally,  for  their  respective  portions  of  the  residue 
of  the  purchase  money,  and  took  up  the  original  notes ; 
the  Commissioner  made  him  a  deed  for  the  land,  and  he 
executed  a  mortgage  thereon,  and  upon  other  property, 
slaves  and  personalty,  to  secure  the  payment  of  the  new 
notes.  This  arrangement  was  made  in  September  1841, 
a  few  days  before  the  second  instalment  became  due. 

The  Commissioner  subsequently  reported  to  the  Court, 
that  be  bad  collected  and  paid  over  the  purchase  money 
to  the  heirs,  and  also  reported  a  deed,  which,  as  directed, 
he  had  made  to  the  purchaser.  The  deed  was  confirmed, 
and  the  case  was  stricken  from  the  docket. 

Richardson  subsequently  executed  two  other  mortga- 
ges, including  other  property,  and  to  secure  the  payment 
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KowAUDsos  of  other  debts,  as  well  as  those  or  portions  of  those  pr(^ 
Taruoti'9  h*r>;  vldcd  foF  io  the  first  mortgage. 

In  1842,  George  W.  Parrott  exhibited  his  bill  seeking 
a  foreclosure  of  the  mortgages,  and  also  an  attachment, 
which  was  awarded  him,  against  the  slaves  and  personal- 
ty included  in  the  mortgages.  All  the  proper  parties 
were  made  and  brought  befoie  the  Court. 

Richardson  immediately  answered,  made  his  answer  a 
The  Km  attd  itfe  cross  bill,  and  sought  a  rescission  of  his  {xirchase  of  the 
^^^^  land,  upon  the  alledged  ground  that  the  sale  made  under 

the  decree  was  void ;-  that  the  heirs  had  no  title  to  a  por- 
tion of  the  land;  that  to  other  portions  of  it  was  defec- 
tive and  incumbered  with  dower;  that  by  the  fraud  and 
combination  of  the  complainant  and  others,  he  had  been 
induced  to  go  into  the  arrangement,  and  give  new  notes, 
and  execute  the  mortgage;  that  the  title  of  the  heirs  had 
been  fraudulently  represented  to  be  good,  and  he  had  bat 
recently  discovered  that  it  was  defective  ;  that  the  Com- 
missioner had  no  authority  te  make  the  deed  at  the  time ; 
that  suit  was  then  pending  for  a  portion  of  the  land.  He 
also  alledged  that  he  was  entitled  to 'certain  credits  upon 
the  new  notes,  and  he  called  upon  the  parties  to  produce 
and  file  them.  He  tendered  back  the  land,  and  ptayed 
that  the  purchase  money  which  he  had  paid  might  be  re. 
funded,  and  for  general  relief. 

The  defendants  resisted  the  relief  sought,  denied  aU 
The  tiiBwere.  t)l€  illegatkms  of  fraud,  insisted  that  the  sale  was  valid, 
and  the  title  to  the  land  good. 

The  Court  below,  after  requiring  bond  with  surety  to 

Decree  of  the  be  executed  by  the  adult  heirs  of  Parrott  to  Richardson, 

Circuit  CourL     warranting  the  title  to  the  land,  decreed  a  fereclosure  of 

the  mortgages,  and  a  sale  of  the  mortgaged  property  for 

the  payment  of  the  mortgage  debts. 

To  Feverse  that  decree,  Richardson  prosecutes  this  writ 
of  error. 

The  first  and  most  important  question  presented  for 
consideration,  is  whether  the  Court  below  erred  in  not 
decieeiug  a  rescission  of  the  contract  in  regard  to  the  pur- 
chase of  the  land  by  Richardson.  In  view  of  that  ques^ 
tion,  we  will  first  enquire  as  to  the  alledged  invalidity  of 
the  sale  as  made  by  the  Commissioaer. 
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It  is  conteaded  the  sale  was  ooautborized  and  void  for     BtdURiMoii 

98 

the  following  reasons :  *  Pammts'b  H'bm. 

1st.  That  the  petition  for  a  sale  was  in  the  name  of 
the  heirs  by  their  guardians,  and  not  in  the  name  of  the 
guaidians. 

2d.  That  G.  W.  Parrott.  an  adalt  heir,  united  in  the 
petition. 

3d.  That  affidavit  to  the  petition  was  not  made  by  the 
guardians. 

The  act  of  1813,  under  which  this  proceeding  was  had,  a  petition  in  the 
authorises  the  guardian  to  apply  by  petition  to  the  Circuit  fa'llt  by  Ms^luw- 
Court  for  a  sale  of  his  ward's,  or  the  infant's  estate.    It  ^[^^  ^^r  the  sale 

....  .  .  .  .11    of  r"l  eataie,  la 

]s  not  m  express  terms  provided  that  the  petition  shall  a  conformity 
be  in  the  name  of  the  guardian,  but  such  is  very  clearly  Tnd  equivaknt 
the  inference,  from  the  first  section  of  the  act.  From  a  iSe  name^o?thS 
clause  in  the  2d  section,  however,  it  seems  equally  clear  guardian.     The 

^,         ,      ,     .  .    «  ,  .  .  Tfc  uniting  of  an  a- 

tbat  the  heir  or  infant  was  to  be  a  petitioner.  But  even  duit  heir  u^  a 
conceding  that  it  would  be  more  strictly  in  conformity  of^^^en^tTo^the 
with  the  act,  that  the  petition  should  be  in  the  name  of  "ou^bS^*^*"^^' 
the  guardian,  yet  we  are  inclined  to  the  opinion,  that  a 
petition  in  the  name  of  the  infant,  by  his  guardian,  and 
vrben,  as  in  this  case,  it  is  manifest  the  application  was 
io  point  of  fact  by  the  guardian,  would  be  clearly  withip 
the  spirit  of  the  act,  and  should  be  deemed  equivalent  to 
a  petition  in  bis  name.  As  satisfactory  evidence  that  the 
petition  in  this  case  was  virtually  the  petition  of  the  guar- 
dians, they  all  appeared  in  Court  and  executed  bonds  as 
jequired  by  the  statute,  and  which  were  approved  by  the 
Court  prior  to  the  decree  for  a  sale.  We  are  of  opinion, 
therefore,  that  the  first  objection  did  not  afifect  the  juris- 
diction of  the  Court  or  the  validity  of  the  sale,  and  could 
not  even  by  the  infants  be  rendered  available  to  disturb  it. 
Soch  also  is  our  opinion  as  to  the  second  objection. 
Wbether  the  consent  to  a  sale  by  the  adult  heir  is  indica- 
ted in  the  petition  or  by  an  answer  when  brought  before 
tbe  Court  by  summons,  as  required  by  the  statute,  can- 
not, it  seems  to  us,  be  deemed  material.  His  consent 
would  be  equally  binding  and  conclusive  upon  him  in  the 
one  way  as  in  the  other,  and  the  object  of  the  statute  in 
xeqaiiing  him  to  be  brought  before  the  Court,  is  fully  at- 
tained by  his  joining  in  the  petition. 
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RioHARfisoN  The  failure  of  the  guardians  to  make  affidavit  to  the 
Pabbott'sH'rs.  peliiidn  is  a  more  substantial  objection,  but  not  one 
That  the  patiUon  which  the  infants  could  render  available  for  disturbing  the 

is  not  sworn  to    ^^i^ 
will  not  render   »»l^' 

cj»  Swiw/ireJ      ^*  ^^^  ^®'^  ^^  ^^'^  Court  in  Gates  vs  Kennedy,  ^c, 
and  Lampion  vs  (3  B.  Monroe,  167,)  and  in  Lampton  vs  Ushefs  heirs, 
B.  Monroe!)*      decided  at  the  last  teim  of  this  Court,  it  would  not  ren- 
der the  decree  or  sale  void,  the  affidavit  not  being  essen- 
tial to  give  the  Court  jurisdiction. 

The  proceedings  in  other  respects  in  regard  to  the  sale, 
appear  to  have  been  regular  and  in  compliance  with  the 
statutory  requisitions.    We  are,  therefore,  of  opinion  that 
the  objection  raised  to  the  commissioner's  sale  constitu- 
ted no  ground  for  a  rescission. 
The  validity  and  effect  of  the  commissioner's  deed  pre- 
Upon  the  sale  of  sent  the  next  subject  of  inquiry.    It  is  insisted  that  in 
^on  credius^he  point  of  fact,  the  purchase  money  was  not  all  collected 

onr^instairaent^  ^^^  ^''  ^"^  ^^^^  *^®  ^^^  ^'®®  executcd.  and  for  that  rea- 
andior  Uie  resi!  son  that  the  Commissioner  was  not  authorized  to  make 
bonds  and  mort-  it.  It  IS  true  when  the  deed  was  made,  only  a  portion  of 
Bfw  an'd^'l^aJ-  the  first  note  had  been  actually  received  by  the  CSommis. 
Snts^HeWthat  ®'^"®^  ^ut  all  the  Hotes  had,  nevertheless,  been  taiken 
ppon'receiptsbe-  up  and  discharged.  The  proceeds  of  the  sale  had  been 
Coi^s^that"  he  distributed  among  the  heirs  and  for  the  part  not  actually 
Sif^OiathS^con'  P^*^  ^^  money,  new  notes  for  their  respective  portions 
veyance  accept-  had  been  given  to  them  or  their  guardians,  with  additional 

ed  by   the  pur-  ...  ,  i.  »^        .  .   j 

chaser  and  con-  security,  and  upon  long  credits.  Receipts  were  executed 
Co?n  passed  ^0  the  Commissioner,  which,  together  with  the  deed, 
^trs*^*^®  ^^  ^^^  ^^^^  reported  to  the  Court,  and  the  whole  confirmed. 
The  arrangement  it  appears,  was  well  understood,  made 
by  the  consent  and  was  supposed  to  be  for  the  benefit  or 
all  parties  concerned.  There  is  no  evidence  that  it  was 
effected  through  misrepresentation  or  fraud  on  the  part  of 
the  heirs  as  charged.  It  was  an  object,  as  set  forth  in  the 
petition  for  a  sale,  to  render  the  estate  of  the  infants 
more  productive  by  realizing  interest  upon  the  proceeds 
thereof.  This  object  was  as  effectually  attained  by  loan- 
ing the  money  to  Richardson,  if  well  secured,  as  to  any 
other  person.  Richardson  desired  more  time,  as  be  was 
nnable  to  meet  the  payments  according  to  the  terms  of 
the  sale. 
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Under  Ihe  circumstances,  therefore,  we  are  ioclioed  to     BioHABDioii 
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the  opinion  that  the  arrangement,  as  to  that  portion  of  PAaacir'a  h*m. 
the  purchase  money  not  actually  paid»  should  be  regard- 
ed as  equivalent  to  the  payment  thereof,  so  far  at  least  as 
the  Commissioner  was  concerned,  and  as  to  authorize 
faim  to  execute  the  deed.  But  even  if  this  position  were 
questionable,  as  the  deed  was  actually  made  by  the  Com- 
missioner, accepted  by  Richardson  and  approved  and 
confirmed  by  the  Court,  it  was,  in  our  opinion,  valid  to 
pass  the  title  and  interest  of  the  heirs.  That  the  deed 
was  accepted  very  satisfactorily  appears.  Besides  other 
evidence,  it  is  manifest  from  the  recitals  in  the  mortgsge 
from  Richardson  to  the  heiis.  But  it  is  insisted  that  the 
acceptance  of  the  deed  under  the  circumstances  of  this 
ease,  did  not  place  Richardson  in  the  attitude  of  an  ordi- 
nary purchaser  under  an  executed  contract.  Whether  he 
should,  in  strictness,  be  regarded  in  that  light  and  as 
being  thereby  concluded  upon  the  question  of  a  rescis- 
sion, except  upon  the  ground  of  fraud,  it  is  not  impor- 
tant to  decide,  as  we  are  not  satisfied,  in  any  view  of  the 
case,  that  he  has  manifested  a  right  to  relief  to  that  ex- 
tent. All  the  allegations  of  fraud  are  denied  and  are 
unsupported  by  the  testimony.  When  the  sale  was  made, 
so  far  as  appears,  the  title  was  not  known  nor  supposed 
to  be  defective  or  doubtful.  Nor  is  it  shown  that  there 
was  any  doubt  entertained  in  regard  to  its  validity  when 
the  deed  was  made  and  accepted,  except  as  to  a  dower 
claim  to  a  small  portion  of  the  tract,  of  which  Richard- 
soD  was  fully  apprised.  In  the  whole  tract  sold  there  was 
near  five  hundred  acres,  which  had  been  purchased  by 
ihe  ancestor  of  the  heirs,  at  difierent  periods  and  in  dif- 
Cerent  parcels.  Possession  of  nearly  the  entire  tract  had 
been  held  by  him  and  the  heirs  for  more  than  twenty 
years.  But  it  is  true  that  flaws  in  the  title  to  some  por- 
tion of  the  land  have  been  discovered,  but  not  of  a  char- 
acter and  to  an  extent  in  any  view  of  the  case,  to  justify 
a  rescission.  They  were  discovered,  it  seems,  by  Rich- 
ardson, about  three  years  after  his  purchose,  when  the 
laud  had  somewhat  declined  in  value  and  he  found  his 
means  inadequate  to  poy  for  it. 
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RioHABMov         But  notwithstanding  sufficient  ground  is  not  made  cot 
PahiottVHVui.  Tor  a  rescission,  yet  we  think  he  had  sufficient  ground  for 
the  exhibition  of  his  cross  bill,  and  manifested,  to  some 
extent,  a  r^ght  to  relief.     The  Commissioner's  deed  con- 
tains a  clause  of  general  warranty  as  to  all  the  heirs,  and 
was  no  doubt  made  and  received  under  an  erroneous  im- 
pression that  it  was  properly  so  drawn,  and  was  obligato- 
ry upon  them.     As  to  the  adult  heirs,  having  been  made 
not  only  by  their  consent  but  at  their  instance,  it  may  be 
binding  upon  them,  but  we  are  inclined  to  the  opinion  it 
is  not  upon  the  infants. 
The  statute  authorizes  a  deed  of  bargain  and  sale  to  be 
inth«iaieofihe  executed  by  the  Commissioner  to  the  purchaser  and  de- 
fSItsV^n^^the*^^  Clares  that  it  shall  invest  him  with  all  the  right,  title,  in- 
wriiic^w^iwid'  ^®^®^'  *°^  claim,  at  law  as  well  as  in  equity,  which  the 
and  that  alone  infant  had  in  the  premises.    It  is  silent,  however,  as  to 
▼eyad.  No  war^  any  liability  which  the  infant  was  thereby  to  incur  in  re- 
iy^^aSaSisrSdl  ga'd  to  the  title.    A  sale  merely  of  the  title  and  interest 
▼eiae  tiUea.         q{  th^  heir,  seems  to  have  been  contemplated ;  no  ex- 
press authority  for  binding  him  in  the  conveyance  for  the 
title  is  conferred,  and  in  our  opinion  none  can  be  im- 
plied. 

But  Richardson  not  only  may  be  presumed  to  have  a^ 
cepted  the  deed,  supposing  it  to  be  obligatory  upon  the 
heirs,  but  the  testimony  conduces  strongly  to  prove  thit 
he  may  have  been  led  to  believe  that  such  was  to  be  the 
character  of  the  deed  from  what  transpired  at  the  sale  ia 
regard  to  the  terms  thereof.  In  this  view  of  the  deed  and 
the  circumstances  under  which  it  was  accepted,  and  inas- 
much as  the  title  to  some  extent,  appears  defective,  «e 
think  he  was  entitled  to  an  indemnity,  at  least  equivalent 
to  the  warranty  in  the  deed,  as  required  by  the  Court 
This  was  more  manifestly  proper  and  equitable,  as  the 
heirs  were  appealing  to  the  Chancellor  to  enforce  their 
liens  upon  the  land  for  demands  arising  out  of  the  pax- 
chase  money. 

As  Richardson,  therefore,  was  entitled  and  obtained 
relief  upon  his  cross  bill,  the  Court  erred  in  not  decreein; 
him  his  costs. 

But  the  decree  is  also,  in  other  respects,  deemed  eno- 
ncous.     G.  W.  Parrott  alledges  that  the  notes  which  he 
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held  apon  Richardson,  were  unpaid  except  $55,  paid  on  Kiciaedsoh 
the  4th  October,  1841.  Richardson  alledges  in  tiis  cross  Parrott'i  Wbm, 
^ill  that  he  was  entitled  to  a  credit  for  the  S55,  and  also 
for  $185.  and  to  a  note  Tor  $143  on  Forsyth,  ivhich  be 
tad  delivered  or  transferred  to  G.  W.  Parrott.  He  denies 
that  he  has  received  credit  for  these  sums,  and  calls  for 
4he  filing  of  all  his  notes  held  by  the  mortgagees.  None 
of  the  notes  appear  io  have  been  filed,  except  a  note  pay- 
able to  one  of  the  guardians.  <}.  W.  Parrott  admits  in 
his  answer  to  the  cross  bill,  the  payment  of  the  $55,  and 
«ays  it  is  credited  upon  the  note  which  he  holds  upon 
Richardson.  The  payment  of  the  $185  he  avers  was 
paid  before  the  settlement,  when  the  notes  were  executed, 
and  was  taken  into  the  estimate  and  credited.  He  ad* 
mils  receiving  the  note -upon  Forsyth,  but  says  he  receiv- 
ed it  as  a  member  of  the  firm  of  Parrott  &  Robertson^ 
4o  whom  it  was  assigned,  and  that  Richardson  was  cred- 
ited upon  their  books  for  the  amount.  In  the  second 
mortgage  made  in  July,  1842,  Richardson  provides  for  a 
debt  due  Parrott  &  Robertson,  by  account  foi  merchan- 
-dize  for  $150.  Whether  the  note  on  Forsyth  was  receiv- 
-ed  in  part  of  that  account,  does  not  appear.  In  view  of 
those  facts,  the  Court  erred  in  decreeing  G.  W.  Parrott 
the  whole  amount  of  his  claims  embraced  in  the  mort- 
gages, without  any  credit.  It  is  manifest  Richardson  was 
entitled  to  a  <;redit  for  the  $55  as  against  G.  W.  Parrott, 
and  not  entirely  certain  that  he  should  not  have  been  cied- 
4ted  for  the  $185.  When  the  $143  note  was  assigned 
to  Parrott  &  Robertson,  does  not  appear.  They  do  not 
exhibit  theiraecount.  Before  decreeing  the  whole  amount 
of  their  claim,  they  should  have  been  required  to  exhibit 
4heir  account.  And  it  seems  to  us,  under  the  circumstan- 
ces of  this  case,  manifestly  proper  that  all  the  mortgagees 
should  have  been  required  to  file  their  notes.  They  were 
the  best  evidence  of  the  amount  of  the  claims  secured  by 
the  mortgages.  Besides  the  mortgages  do  not  state  the 
times  when  the  notes  respectively  fell  due,  although  the 
periods  from  which  they  bore  interest  are  slated.  Some 
«f  them,  according  to  the  answer  of  Parrott,  were  paya- 
i)le  four  and  five  years  afterdate,  and  but  for  an  alledged 
eiipulation.  they  were  to  become  immediately  due  upon 
Vol.  VII.  40 
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BicBAiosov     the  failure  to  pay  the  annual  interest,  they  would  not  hm 
PAwoTT'aH'Bt.  been  due  when  the  decree  was  rendered.    It  is  true  Rich- 
ardson might  have  obtained  a  lule  upon  the  parties  to  file 
them,  but  having  called  For  their  production  in  hisao- 
8wer,  the  Court  might  well  have  required  them  to  be  filed 
without  a  rule ;  and  if  not  satisfied  upon  their  inspection 
in  regard  to  the  credits  claimed  by  Richardson,  might 
and  should  have  directed  an  inquiry. 
The  objection  that  interest  upon   the  claim  or  ae^ 
Interest  is  mop-  count  of  Parrott  and  Robertson  from  the  date  of  the  mort- 
on^a^%fidatBd  gage  was  decreed,  is  not  tenable.    The  demand  appears 
by  moriair'*^  ^°  ^^^^  ^^^^  liquidated,  and  interest  was,  therefore,  prop- 
erly decreed. 

It  is  further  insisted,  that  the  Court  erred  in  not  giving 
longer  day  for  the  payment  of  the  sums  decreed  against 
the  mortgagor. 

The  decree  nisi  required  the  payment  to  be  made  on 

the  day  following,  and  not  being  paid,  a  decree  od  that 

day  was  rendered  for  the  sale  of  the  mortgaged  property. 

The  object  in  giving  day,  is  to  afford  the  mortgagoran 

On  decree,  Uie  Opportunity  10  redeem  by  paying  the  money.    It  is  not 

psymentofmon.  ^  noere   matter  of  form.     Such  being  the  object,  a  rea. 

ey    secured   by  ,  ,       .  •        ,        .  .       ,  •  ,       n 

mortcaffe,  day  sonable  time,  under  the  circumstances,  should  be  allow- 
for**°paymen?^ln  ed  for  accomplishing  it.  What  would  be  reasonable  time, 
S)V2f  the'^ChMl  ^^^^  '^^^  ^°  ^^®  exercise  of  a  sound  discretion  by  ihe 
ceiior.  This  is  Chancellor.  The  general  practice  in  this  State,  vpe  be- 
not    matter    of  ,.  ,        .  ^     °.  .\  •        .       .  j- 

form,  but  rea-  lieve,  has  been  to  give  until  some  day  in  the  succeeding 
K"detimi?^^^  term.  It  was  so  considered  by  this  Court,  in  Marlins 
^es  Sf'^tSrcwe'  W«^«'«  executors.  (5  Monroe.  80.)  and  that,  we  think, 
rtiouidbe  given,  would  in  general  be  reasonable  time;  but  as  there  is  no 
anoUierisusnaL  fixed  rule  of  law  upon  the  subject,  the  time  to  be  given 
should  depend  very  much  upon  the  circumstances  of  the 
case,  to  be  judged  of  by  the  Chancellor. 

The  decree  nisi  in  this  case,  required  in  effect,  the  pay- 
ment to  be  made  instankr^  and  nothing  in  the  record  is 
furnished  to  justify  such  extreme  rigor.  The  amount  was 
large,  near  310,000,  and  we  think  that  the  usual  time 
should  have  been  given,  and  that  the  time  given  was  un- 
reasonable. The  proposition  of  the  Court,  to  give  long- 
er lime,  if  the  mortgagor  would  give  bond  for  the  rent 
and  forthcoming  of  the  property,  did  not  cure  the  error*' 
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ia  requiring  the  immediate  payment  of  the  money.  If  Biobmuwoh 
such  a  requisition,  under  aay  circumstances,  should  have  Pabkott's  H'u. 
been  made,  we  think  it  should  not  have  been,  under  the 
circumstances  of  this  case.  By  an  order  of  the  Court, 
upon  the  exhibition  of  the  original  bill,  the  mortgagor, 
in  order  to  retaio  possession  of  the  personal  property  and 
slaves,  had  been  required  to  give  bond  for  the  forthcom- 
ing thereof  to  abide  the  decree  of  the  Court.  Such  bond 
had  been  given,  and  was  still  in  force. 

Por  the  errors  indicated,  the  decree  is  erroneous,  and 
should  be  reveised.  But  as  the  parties  have  filed  an 
agreement  in  the  cause,  to  the  effect,  that  if  this  Court 
should  be  of  opinion  that  Richardson  had  not  made  dut 
suflScient  ground  for  a  rescission  of  bis  purchase,  but  that 
the  decree  upon  other  grounds  was  erroneous,  that  it 
ahould  nevertheless  only  be  reversed  so  far  as  it  relates  to 
the  sums  improperly  decreed  against  him  in  favor  of  t^e 
mortgagees.  If  this  Court  should  be  of  opinion,  thai  in 
that  respect  the  decree  was  erroneous,  and  to  the  extent 
that  Richardson  in  that  behalf  was  entitled  to  relief,  that 
the  cause  should  be  remanded,  with  directions  to  render 
a  decree  against  the  proper  parties  in  his  favor,  for  such 
sums  as  had  been  improperly  decreed  against  him. 

We  are  of  opinion  that  Richardson  was  entitled  to  a 
ciedit  of  $65,  with  interest  from  the  4th  November,  1841, 
as  against  the  claims  of  G.  W.  Parrott.  The  presump- 
tion is,  that  he  was  also  entitled  to  a  credit  for  thealledg- 
ed  note  on  Forsythe  for  $143,  as  against  the  claims  of 
Parrott  and  Robertson.  And  there  is  some  reason  to 
believe  that  he  has  not  been  credited  for  the  SI85.  As 
to  the  two  last  items,  the  case  will  be  open  upon  the  re- 
turn of  the  cause,  for  reference  to  a  Commissioner,  and 
for  further  proof. 

The  decree  is  also  erroneous  in  decreeing  the  entire 
costs  of  the  mortgagees  against  Richardson.  He  should 
have  been  decreed  bis  costs  upon  bis  cross  bill. 

As  to  the  items  thus  designated,  the  decree  is  reversed, 
and  the  cause  remanded  for  further  proceedings,  and  such 
decree  as  may  be  found  equitable  and  consistent  with  this 
opinion.     And  as  to  the  residue  of  the  decree,  under  the 
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SnSP&TRIOK 

WkcsBiirT,  40.    agreement  of  the  parties,  it  is  aiiirmed,  aod  Richardson 
■"  ~^  is  entitled  to  his  costs  in  this  Court. 

Mofehead  Sf  Reed  and  Shuck  for  plaintiff;  McHenry 
for  defendants. 


•118  4( 


Chancery.      Kirkpatrick  vs  Wherritt,  assignee,  &c. 

Case  104,  Appeal  fkom  the  Harkison  Circuit. 

Usury,     Surety. 

JUne  2&         Judge  Simpson  delivered  the  opinion  of  the  Court. 

WiLUAMs,  the  surety  of  Lair  in  the  debt  to  Kirkpatrick, 
jisuTOtrwhohiui'  having  paid  the  debt,  had  alone  the  right  to  demand  and 
SSpTincipal,haa  si^  for,  any  usury  that  it  contained.  Wherritt,  as  assig. 
for  llfd^\eclaim  ^^®'  ^^  ^^^^*  ^^^  became  a  bankrupt,  was  only  invested 
it,  noiess  he  has  ^{th  the  same  right  to  this  usury,  that  Lair  the  bankrapt 

been  repaid  ^»   .     . 
money  which  he   naci. 

'*^  The  security  having  paid  the  usary,   has  a  right  to  re^ 

eUim it,  unless  he  has  been  repaid  by  his  principal,  or 
has  in  bis  hands,  belonging  to  his  principal,  the  means 
of  re-payment,  or  has  done  some  act  by  which  he  has 
divested  himself  of  this  right. 

It  is  not  pretended  that  Williams  has  had  this  money 
refunded  to  him  from  any  quarter.  The  mortgage  ezecih 
ted  by  Laif  to  indemnify  him  on  account  of  this  security- 
ship  and  other  liabilities,  is  wholly  insufficient  for  that 
purpose,  it  being  proved  that  it  will  not  pay  more  than 
half  the  amount. 

What  claim  then  has  the  assignee  in  bankruptcy  to  this 
usury?  It  appears  that  he  has  executed  a  release  to  Wil- 
liams of  all  claim  to  the  mortgaged  property  and  Williams 
has  released  to  him  all  claim  against  the  estate  of  the 
bankrupt.  The  substance  of  this  arrangement  is.  that 
the  assignee  deeming  the  property  mortgaged  insufficient 
to  pay  the  debts,  and  the  equity  of  ledemption  of  no  va- 
lue, has  released  it;  and  that  Williams,  in  consideration 
thereof,  has  released  the  balance  of  his  demands  against 
the  bankrupt,  that  may  remain  unpaid  after  the  mortgage 
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property  is  exhausted.     This  can  give  Ihe  assignee  no     Kibkpitbic* 
eqaily  to  this  fund.     If  the  properly  mortgaged  had  been    Whbbbitt>  *a 
eqoal  to  the  debts  secured,  then  it  is  true,  the  money  paid 
by  tiie  security  should   be  regarded  as  refunded,  and  the 
principal  debtor  entitled,  in  equity,  to  all  the  usury  paid. 
If  Kirkpatrick   has  received  money,   that  in  equity  he 
ought  not  to  retain,  out  of  whose  pocket  has  it  been 
taken?    Not  out  of  Lair*s — neither  his  money  nor  his 
property  has  gone  that  way.     Williams  has  sustained  the 
loss.    What  reason  is  there,  that  he  should  not  have  this 
money  refunded?     He  has  not  transferred  to  the  assignee 
his  right  to  it ;  he  has  not  been   repaid;  the  loss  is  bis. 
If  it  should  be  paid  to  the  assignee,  he  gets  that  amount 
that  never  belonged  to  the  bankrupt's  estate,  and  that 
Lair  himself  would  not  have  a  shadow  of  claim  to,  were 
he  in  a  condition  to  assert  his  own  rights.     Any  equity 
that  the  assignee  would  have  to  this  fund,  must  be  derived 
directly  or  indirectly  from  Williams,   who  was  conse- 
qaeotly  a  necessary  party.    If  he  had  been  brought  be- 
fore the  Court  and  required  to  foreclose  the  mortgage  and 
the  property  embraced  by  it,  had  upon  foreclosure,  satis- 
fied in  full  the  debt  he  paid  Kirkpatrick,  as  well  as  the 
other  liabilities  it  secures,  then  the  complainant  would 
have  an  available  equity. 

The  assignee  in  bankruptcy  having  brought  this  suit  for 
the  usury,  and  the  Circuit  Court  having  rendered  a  decree 
in  bis  favor,  it  is  erroneous  and  must  be  reversed,  and 
cavse  remanded,  with  directions  to  dismiss  the  com- 
plainant's bill  without  prejudice,  unless  he  chooses  to 
amend  his  bill  and  bring  Williams  before  the  Court,  for 
the  purpose  herein  suggested. 

Wall  for  appellant;   Curry  for  appellee. 
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Chakcery.    Hardin  and  Wife  t;^  T.   Smith  s  Ex  or, 

Appeal ;  T.  Smith's  Ex'r.  vs  G.  Smith's 

-ica  Adm'r.,    Writ  of  Error;    G.    Smith's 

•"''"^  Adm'r.   vs  T.  Smith's  Ex'r..  on  Cross 

Errors, 

Case  105.  To  the  Washington  CiRcmT  Court. 

Husband  and  wife.    Surcharging  selllemenls.   Chancery 
jurisdiction, 

June2B.         Chief  Justicb  Marshall  delivered  the  opinion  of  the  Cooit 

In  1823,  George  Smith  being  then  posseesed  of  a  tract 
The  cMCBtated,  of  land  of  100  acres,  sixteen  slaves,  old  and  young,  and 

and  grounds    of  r        j  *      u         i         *•     u 

eq'iiiy  sei  out  IB  sooie  personal  property,  was  found  to  be  a  lunatic  by  a 
^f'^GeJ?  sm\?^^^^^  jury  in  the  Mercer  Circuit  Court.  Turner  Smith  was  ap 
■^°^*''  pointed  his  committee,  and  continued  in  that  office  for 

about  eighteen  years,  when  the  committee  having  died, 
and  George  Smith,  the  lunatic,  having  also  shortly  after- 
wards died,  Willis,  his  administrator,  filed  this  bill 
against  the  executrix  of  Turner  Smith,  and  others,  alledg- 
ing  the  omission  of  various  items  of  charge  in  his  ac- 
counts, and  fraud  and  mismanagement  of  the  estate  of  the 
lunatic,  while  under  the  management  of  Turner  Smith  as 
his  committee;  and  the  executrix  having  intermarried 
with  McKitrick,  the  suit  progressed  against  McKitrick 
and  wife.  The  bill,  among  other  things,  seeks  to  charge 
the  estate  of  Turner  Smith  with  the  amount  of  two  notes 
of  $200  each,  executed  by  B.  I.  Head  in  1819,  and  held 
by  Turner  Smith,  as  committee,  on  the  ground  thai  al- 
though he  might  have  collected  them,  he  failed  to  do  so. 
and  in  consequence  of  his  negligence,  they  had  become 
worthless. 

Besides  resisting  this  claim  altogether,  McKitrick  and 

Answer  ofMc-  ^vife  make  their  answer  a  cross  bill,  and  bring  Mordecai 

miSi^'aerosstm  Hardin  and  Jane  his  wife,  before  the  Court  as  parties,  the 

wMordecai  Har-  latter  being  a  sister,  and   one  of  the  heirs  of  George 

Smith;  and  they  pray  that  if  the  estate  of  T.  Smith 

should  be  made  liable  for  these  notes  on  Head,  they  may 
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have  a  decree  over  for  the  amoont  against  M.  Hardin  and  Habbih  *  Wws, 
wife,  on  the  following  grounds :  They  alledge,  and  it  ap.  ^  *    , 

pears  that  Jane  Smith  was  first  the  wife  of  B.  .1  Head,  t.Smitb'sEx'i. 
the  maker  of  the  notes  in  question,  and  upon  bis  death  ^ 

became  his  administratrix ;  that  she  afterwards  married 
Henry  Hardin,  and  being  again  a  widow,  married  one 
Bently,  and  after  his  death  married  Mordicai  Hardin,  her 
present  husband ;  that  during  her  marriage  with  Henry 
Hardin,  she  and  Hardin  executed  a  covenant  or  agree- 
ment with  Turner  Smith,  to  the  efTect  that  if  he  would 
not  collect  these  notes  from  the  estate  of  Head,  the 
amount  should  be  settled  as  a  part  of  Jane  Hardin's  in- 
terest in  her  brother  George's  estate,  expectant  upon  his 
death.  The  enforcement  of  this  agreement  is  resisted  by 
M.  Hardin  and  wife,  on  the  ground :  1st,  that  when  it 
was  made,  George  Smith  being  alive,  his  sister,  as  heir 
expectant,  had  no  interest  in  his  estate  which  could  be 
disposed  of.  2d,  That  she  being  a  married  woman,  was 
not  bound  by  the  agreement;  and  3d,  That  she  was  not, 
in  equity,  the  debtor. 

The  Court  having  rendered  a  decree  against  T.  Smith's 
executors  for  a  considerable  sum,  also  decreed  that  M. 
Hardin  and  wife  should  account  to  them  for  the  amount 
of  said  notes  and  interest,  and  should  have  the  benefit  of 
the  notes.  From  this  decree  M.  Hardin  and  wife  have 
appealed,  and  McKitrick  and  wife,  executors  of  T.  Smith, 
having  prosecuted  a  writ  of  error  to  reverse  the  decree 
against  them,  Willis,  the  administrator  of  George  Smith, 
assigns  cross  errors  in  this  last  decree.  The  cases  being 
all  before  us  on  the  same  record,  we  shall  first  notice  the 
decree  against  Hardin  and  wife,  the  propriety  of  which  is 
questioned  by  the  assignment  of  errors,  not  only  on  the 
gronnds  taken  in  their  answer,  but  also  on  others  of  a 
more  formal  character. 

The  decree  does  not  direct  Hardin  and  wife  to  pay  the     otcrce  of  Uic 
amount  of  the  two  notes,  but  merely  to  account  for  it  to  ^^^l\    ^j!^ 
or  with  the  executors  of  T.  Smith.     No  provision  is  made  and  wife. 
foi  any  settlement,  in  which  this  accounting  is  to  take 
place,  nor  does  it  appear  in  what  manner  the  executors 
of  T.  Smith  are  to  have  any  benefit  from  this  part  of  the 
decree,  whether  by  a  new  bill  in  equity,  or  by  action  of 
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HahdinaWife,  assumpsit  for  the  value  or  amount  of  the  notes.     Bat  it 
V3 '         was  obviously  intended  to  secure  some  benefit  to  these 
r. Smithes  Ex'E.  parties,  and  to  impose  some  buithen  upon  the  others; 
'  and  if  the  latter  are  not  equitably  liable  to  any  burthen  ia 

the  premises,  the  decree,  however  uncertain  and  imper- 
fect, must  be  deemed  prejudicial  to  them  and  subject  to 
reversal  on  their  appeal. 
1^  The  claim  against  Hardin  and  wife,  founded  solely  oa 

The  husband  the  agreement  set  up  in  the  cross  bill,  and  not  upon  any 
make  ^  any ^con-  alledged  mal-ad ministration  of  the  estate  of  B.  J.  Head 
InSreto  dS^a"^  ^y  his  administratrix,  nor  upon  any  suggested  benefit 
of  the  wife's  ex-  arisine  either  to  her  or  to  her  present  husband  from  the 

pectaocies       as 

hetr  to  her  reia-  forbearance  to  urge  the  coercion  of  the  debt  against  Head's 
fcfflhl*'wu^^^^^  estate.  This  being  the  case,  the  defence  relied  on  by  the 
terkia  death.  answer,  which  is  swom  to  by  Mrs.  Hardin,  as  well  as 
her  husband,  that  she  was,  when  she  signed  the  agree- 
ment, a /erne  covert,  incapable  of  binding  herself,  and 
that  the  agreement,  therefore,  is  of  no  force  against  her, 
must  be  regarded  as  a  complete  bar  to  the  relief  sought 
against  her  and  her  present  husband  upon  the  covenant 
referred  to.  There  may,  indeed,  have  been  a  sufficient 
consideration  to  make  that  agreement  binding  upon  sDck 
parties  to  it  as  were  competent  to  contract.  If  it  was  to  be 
and  was  the  inducement  for  T.  Smith's  forbearance,  this 
was  a  consideration,  and  the  representatives  of  Henry 
Hardin  may  be  responsible  for  a  breach  of  his  contract 
But  Mrs.  Hardin  being  incompetent  to  contract,  was  not 
bound  by  it,  and  of  course  it  imposes  no  obligation  oa 
her  present  husband,  who  can  only  be  responsible  by  rea- 
son of  his  wife's  being  so. 

Conceding  then,  that  although  at  the  date  of  this  cove- 
nant, Mrs.  Hardin  had  no  interest  in  her  brother's  estate 
which  could  be  transferred  or  assigned,  a  personal  contract 
might  have  been  made,  and  a  personal  obligation  incor- 
red  in  relation  to  the  disposition  of  her  expected  interest 
when  it  should  accrue,  it  is  still  clear  that  she  being  tbea 
a  feme  covert,  was  not  bound  by  the  covenant  or  contract 
which  was  then  made. 

We  may  observe  further,  that  as  the  cross  bill  does  not 
seek  for  a  settlement  of  the  estate  of  George  Smith,  in 
which  the  interest  of  Mrs.  Hardin  might  be  ascertained 
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and  distributed,  but  seeks  to  enforce  this  covenant  as  a  HammaWiti^ 
mere  indemnity,  there  is  no  such  connection  between  the  m  * 

case  against  Hardin  and  wife  and  that  upon  ihe  original  ^-S""^**** 
bill,  as  would  authorize  the  former  to  be  brought  into  the 
same  case  by  cross  bill,  even  if  Mrs.  Hardin  had  been 
bound  by  the  covenant ;  or  at  any  rate  no  relief  could 
have  been  granted  on  the  cross  bill,  unless  its  form  had 
been  so  altered  as  to  make  it  in  effect  a  bill  for  a  settle- 
ment and  distribution  of  George  Smith's  estate,  in  which 
Ihe  executors  of.  T.  Smith  might  be  the  claimants  of  Mrs. 
Hardin's  share,  to  the  extent  of  the  amount  of  these  notes 
oa  Head*  The  vagueness  of  the  decree  in  granting  re- 
lief, was  the  consequence  of  the  defectiv^eness  of  the  cross 
i>ill  and  illustrates  its  insufficiency. 

It  is  contended  that  Turner  Smith  postponed  the  collec 
tion  of  the  notes  on  Head  in  consequence  of  the  agree- 
ment of  Hardin  and  wife,  undertaking  that  they  should 
be  paid  by  Mrs,  Hardin's  interesi  in*  her  brother  George's 
estate,  or  received  in  discharge  of  that  interest,  and  that 
it  would  be  inequitable  to  allow  her  that  interest  as  against 
Turner  Smith's  estate,  without  requiring  her  compliance. 
But  Mrs.  Hardin  does  not  occupy  the  attiiode  of  a  com- 
plainant seeking  relief;  and  if  she  did.  it  might  be  prop> 
er  to  consider  other  facts,  or  to  make  other  inquiries  be- 
sides those  now  brought  into  view,  before  w«  could  de- 
termine that  there  was  any  such  eq^iity  against  her  per- 
eonally,  as  should  preclude  her  claim.  The  claim,  bow- 
ever,  being  against  her  as  a  defendant,  and  being  founded 
on  her  alledged  covenant  without  a  disclosure  of  the  cir- 
cumstances, her  plea  of  coverture  is  a  sufficient  answer, 
and  the  cross  bill  against  her  and  her  husband  should 
have  been  dismissed  without  prejudice. 

Wherefore,  the  decree  upon  the  cross  bill  against  Har- 
din and  wife,  is  reversed  on  their  appeal,  and  the  case  id 
remanded  with  directions  to  dismiss  the  cross  bill  ae 
against  them. 

McKUrick  and  wife,  executors,  vs  Willia,  adminiatraion 

Upon  the  writ  of  error  of  McKitrick  and  wife,  execu-  Gas«  as  between 
tors  of  T.  Smith,  against  the  admiuifitrator  of  George  *»»«»•  P"*i««- 
Smith,  the  principal  question  relates  to  the  character  and 
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Habbih  a  Wife,  effect  of  certain  orders  of  the  Mercer  Circuit  Court  upon 
va  '         settlements  made  under  its  authority,  with  Turner  Smith, 

T. Smithes  Ex'B.  ^^  ^^^  committee  of  George  Smith.  Other  questions 
presented  by  the  original  and  cross  errors,  relate  to  the 
admission  or  rejection,  or  proper  amount  of  vaiious  items 
of  debit  and  credit  in  making  up  the  account  of  6. 
Smith's  estate  in  the  hands  of  the  committee,  T.  Smith, 
and  of  his  executors  since  his  death. 

It  appears  that  in  1828,  1829  and  1830,  settlements 
were  reported  to  the  Mercer  Circuit  Court,  by  one  or  more 
Commissioners  acting  under  its  appointment,  each  ex- 
hibiting a  balance  in  favor  of  the  committee.  The  last 
one  stated  the  aggregate  balance  at  about  SI, 224,  and 
recommended  that  the  committee  be  allowed  to  appro- 
priate a  part  of  the  estate  for  its  discharge.  These  re- 
ports were  in  general  terms  confirmed,  subject  to  the  fu- 
ture investigation  of  those  who  might  be  interested  in  the 
estate;  and  with  the  same  qualification,  it  was  ordered 
that  Turner  Smith,  the  committee,  might  retain  so  much 
of  the  profits  of  the  estate  and  of  the  estate,  as  would 
satisfy  the  reported  balance  in  bis  favor.  Under  this 
order  he  afterwards  reported  that  he  had  appropriated  four 
slaves,  according  to  the  valuation  of  individuals  who 
seem  to  have  been  selected  by  himself.  Upon  this  report 
no  final  or  direct  action  seems  ever  to  have  been  taken  by 
the  Court.  But  the  committee,  Turner  Smith,  treated 
these  four  slaves  as  his  own  afterwards,  not  noticing  them 
as  a  part  of  the  estate  of  George  Smith  in  his  subsequent 
annual  reports,  which  seem  to  have  been  impliedly  con- 
firmed. One  of  the  four  slaves  thus  appropriated  by  T. 
Smith,  was  sold  by  him  within  a  few  years  afterwards; 
and  on  the  same  day  on  which  this  bill  was  filed,  the 
complainant,  as  administrator  of  G.  Smith,  commenced 
in  the  same  Court,  an  action  of  detinue  for  the  other 
three.  That  action  was  resisted  on  the  ground  that  by 
the  decrees  of  the  Mercer  Circuit  Court  and  the  proceed- 
ings under  them,  these  slaves  had  become  the  property 
of  T.  Smith.  But  the  judgment  first  rendered  for  the 
defendants  was  reversed  by  this  Court,  which  decided 
that  there  was  no  final  decree  vesting  the  property  in  T. 
Smith,  and  a  judgment  was  afterwards  rendered  for  the 
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plaintiff  for  the  three  slaves,  and  for  |431 ,  their  hire  from  Hamim  *^w»» 
the  commencement  of  tbe  suit.    The  three  slaves  having  m 

been  delivered,  tbe  cross  bill  of  McKitrick  and  wife  T.  Swra^a Bx'h. 
prays,  among  other  things,  to  enjoin  this  judgment  for 
the  hire ;  and  it  is  now  contended  that  the  Circuit  Goort 
erred,  not  only  in  dissolving  this  injunction,  but  in  not 
confirming  the  appropriation  of  the  slaves  made  by  Turner 
Smith  and  all  the  settlements  and  reports  made  in  the 
Mercer  Gircuit  Court, 

The  decision  of  this  Court  in  the  detinue  case,  is  con- 
clusive between  the  parties  as  to  the  construction  and 
effect  of  the  decrees  and  proceedings  in  tbe  Mercer  Cir* 
coit  Court,  so  far  as  they  affect  the  legal  title  to  the  slaves. 
It  did  not,  however,  conclude  nor  even  touch  the  ques- 
tion whether  the  appropriation  of  the  slaves  which,  though 
countenanced  by  that  Court  and  made  under  its  authority, 
never  received  its  positive  sanction,  should  not  be  con- 
firmed by  a  Court  of  equity.  Without  undertaking  to 
define  the  circumstances  which  might  render  such  a  con- 
firmation proper,  it  is  evident  that  one  essential  circum- 
stance must  be  the  existence,  either  then  or  at  least  after- 
wards, of  a  just  balance  in  favor  of  the  committee,  equal 
to  or  approximating  the  value  of  the  four  slaves,  and 
which  could  not  well  be  extinguished  in  any  reasonable 
time  without  the  appropriation  of  these  or  other  slaves  to 
its  discbarge.  This  proposition  involves  an  inquiry  first 
into  the  justice  of  the  claim  or  balance  of  $1,224  reportr 
ed  in  1830,  and  then  into  the  condition  and  circumstan- 
ces of  the  estate  of  the  lunatic  in  tbe  hands  of  his  com- 
mittee. 

The  great  lapse  of  time  covered  by  the  accounts  be-     AfUr  a  great 
tween  Turner  and  George  Smith,  commencing  four  or  uementa'^madb 
five  years  before  the  inquest  of  lunacy  was  returned,  as  fiduciams^that 
well  as  the  weight  justly  due  to  settlements  reported  by  i*a^e     received 
Commissioners  of  the  Mercer  Circuit  Court,  and  which  dicial  "tribunal) 
have  remained  so  long  without  objection,  require  that  be^^^SSSed"^©!^ 
those  settlements  should  be  regarded  as  prima  facie  evi-  ^^^^ 
dence  of  their  own  correctness,  subject  only  to  be  im- 
peached by  surcharge  or  falsification,  as  in  other  cases  of 
exfarte  settlements  made  under  tbe  sanction  of  a  Court. 
Under  the  application  of  this  principle,  we  should  not 
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■^■*^  *  WiTB  fefof  ffuthorized,  upon  Ihe  evidence  in  this  case,  to  reject 
from  the  settlements  and  reports  remaining  in  that  Court, 
any  item  the  propriety  of  which  depends  upon  extranet 
0118  proof  or  matter  of  fact.  But  there  is  a  palpable  mis- 
take of  $100  in  the  addition,  the  correction  o(  which 
would  reduce  the  reported  balance  to  $1,124,  in  which  is 
included  about  S119  of  interest  on  previous  balances, 
the  reduction  of  which  balances  would  also  reduce  this 
item  of  interest.  And  the  accounts  must  be  subject  to 
the  correction  of  obvious  mistakes,  and  (o  the  addition 
of  omitted  items,  in  any  appropriate  proceeding,  when  it 
is  material  to  ascertain  the  true  amount  of  the  estate  of 
6.  Smith  remaining  to  be  distributed,  or  to  ascertain  the 
justice  of  the  balance  shown  by  the  settlements. 

[Here  the  Court  enter  into  a  calculation  of  the  atate  of  the  account 
Ipiior  to  1830,  resulting  in  the  concluaioa,  that  no  such  balance  as  was 
ohaiged  by  the  ooniaittee  waa  due  to  him.    The  Couit  proceed:  ] 

Having  thus  disposed  of  the  case  so  far  as  the  accounts 
prior  to  the  settlement  of  1830  are  concerned,  by  con- 
sidering the  committee  as  chargeable  with  the  value  of 
the  personalty  and  the  amount  due  on  B.  I.  Head's  notes, 
which  became  his,  the  propei  demand  of  the  adminis- 
trator of  G.  Smith  is  to  be  ascertained  from  the  accounts 
subsequently  arising.  In  this  part  of  the  case  the  annual 
reports  of  the  committee,  stating  his  claim  for  services 
and  disbursements  up  to  April  in  each  year,  including 
1841,  in  which  he  died,  and  charging  himself  with  hire 
received  or  due  for  each  year,  up  to  the  first  of  January, 
except  for  the  four  slaves  which  he  had  appropriated, 
frhould  be  assumed  as  the  basis  for  making  up  the  ac- 
eonnt,  which  should  be  done  by  striking  a  balance  on  the 
account  of  each  year,  as  rendered  by  him,  charging  in- 
terest on  the  balances  against  him,  crediting  each  bal- 
ance in  his  favor  at  its  date,  first  upon  the  interest  and 
then  upon  the  principal,  and  bringing  down  the  interest 
without  compounding  it,  to  the  date  of  the  final  settle, 
ment  or  the  decree,  when  the  principal  and  interest  should 
be  added  together,  as  forming  one  principal  element  of 
the  decree. 

Charlotte,  one  of  the  four  slaves  appropriated  by  the 
committee  to  himself  in  1830,  having  been  sold  hicnbf 
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ia  1833.  Ihe  coaimiliee  should  be  charged  wilh  her  hire  as  Hahdin  *  Wire 
estimated  in  the  Commissioner's  report  in  this  case,  for            m 
the  years  1830,  1831  and  1832.   without  interest,  and  T- s-'^^^^K^'- 
also  with  the  sum  for  which  she  was  sold,   say  S350, 

with  interest  thereon  from  the  first  day  of  January,  1833, 
to  the  final  settlement  or  decree.     He  should   also   be 
charged  wilh  the  hire  of  the  three  boys.   Ben,   Jack  and 
Stephen,  as  estimated  by  the  Master  Commissioner,  from 
the  first  of  January,  1830,  up  to  the  commencement  of 
the  action  of  detinue  in  which  they  were  recovered,  but 
without  including  interest;  and  the  aggregate  of  these 
several  charges  will  form  a  second  principal  element  of 
the  decree,  to  which  should  be  added  the  hire  of  the  boy 
West,  for  the  year  1839.  and  of  the  boy  Albert  or  Alfred, 
for  the  year  1841,  as  charged  in  the  decree  now  before  us. 
As  an  ejectment  has  been   brought  by   the  heirs  of 
George  Smith,  to  recover  the  land  which    had  belonged 
to  bim,  in  which  the  validity  of  the  purchase  by  Turner 
Smith,  his  committee,  will  be  or  has  been  appropriately 
tried,  (he  question  of  lents  subsequent  to  the  purchase, 
Of  to  the  first  day  of  January,  1829,  being  involved  in  the 
issue  of  that  suit,  are  not  to  be  considered  in  making  up 
the  decree  in  this  case,  unless  by  consent  of  parties  or 
by  the  determination  of  the  ejectment  suit,  they  should 
become  proper  subjects  of  account  between  the  present 
parties.     If  the  title  did  not  pass  by  the  sale,  the  admin- 
istrator will  be  entitled  to  the  annual  value  of  the  rents 
during  the  life  of  George  Smith,  which  should  go  first  to 
extinguish  the  interest  and  principal  of  the  debt  paid  by 
the  sale,  and  the  aggregate  of  the  remaining  rents,  with- 
out including  interest,  should  form  an  element  of  the  de- 
cree   in   favor  of  the  administrator  of  George  Smith. 
Should  the  ejectment  not  be  determined,   the  bill  as  to 
the  rents  now  referred  to,  may  be  dismissed  without  pre- 
judice. 

The  soms  which,  upon  the  foregoing  principles  may  be 
found  chargeable  against  the  estate  of  Turner  Smith 
should  be  credited  by  the  principal  and  interest  of  the 
notes  of  the  RandelTs,  given  for  hire,  but  which  have 
proved  unavailable  without  the  fault  of  the  committee, 
and    also  by  the  amount  of  the  judgments  against  the 
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Habdin  a  Wife  complainant,  which  he  prays  to  be  set  off.    In  regard  to 
va'         these  last  particulais,   the  decree  as  rendered  is  proper; 
t.Smith/sEx'k.  ^^^  ^^^  ^^g  ^r  opinion  that  the  charge  of  $100  for  irou- 
ble  and  expenses  incurred  by  McKitrick  and  wife  in  re- 
covering the  slave,  Jackson,  who  had  lun  away  while  the 
action  of  detinue,   in  which  he  and  the  two  others  were 
recovered,  was  pending,  should  not  have  been  allowed. 
The  slaves  of  G.  Smith,  except  the  four  which  had  been 
appropriated  by  the  comraillee,  seem  to  have  been  deliv- 
ered up  to  the  administrator  of  G.  Smith,  and  their  hire 
alone  is  involved  in  this  suit. 

Upon  the  re-argument  of  this  case,  allowed  in  conse^ 
The  heir  or  ad-  quenco  of  the  recent  change  in  the  composition  of  the 
Se°cornmitteeof  Court.  and  since  the  foregoing  opinion  was  prepared,  the 
a  lunatic  may  be  objection  has  been  for  the  first  time  made  in  behalf  of  the 

sued  in  any  cir-        J 

cult  in  which  he  executors  of  Turner  Smith,  that  as  the  proceedings  in 
Sradra'T^of  the  chancery  under  which  the  accounts  and  other  matters  now 
lnd^he  ju'ri^di^l  '«  litigation  arose,  took  place  in  the  Meicer  Circuit 
tion  is  not  con-  Qourt,  the  Washington  Circuit  Court  had  no  jurisdjction 

fined  to  the  cir-  ..,..,  ,  ,.«,... 

cuit  where  the  to  entertam  the  bill  or  grant  the  relief  which  be  asks, 
fanatic^  belong^  But  all  the  parties  to  this  suit  resided  in  the  county  of 
®^  Washington.     The  Circuit  Court  of  that  county,  there- 

fore, had  jurisdiction  of  the  persons  of  the  defendants, 
and  as  a  Court  of  equity  it  had  general  cognizance  of 
trusts  and  accounts,  and  also  of  lunatics  within  its  terri- 
torial jurisdiction,  and  was  in  all  respects  as  competent 
to  determine  the  matters  in  controversy  as  any  other 
Court  of  Chancery.  And  although  during  the  life  of  the 
lunatic  and  his  committee,  while  both  were  under  the 
peculiar  superintendence  of  the  Mercer  Circuit  Court, 
that  Court  may  have  had  peculiar  or  exclusive  jurisdic- 
tion of  all  matters  between  them,  affecting  the  estate  and 
rights  of  the  lunatic,  or  the  rights  and  duties  of  the  com- 
mittee as  such ;  yet,  as  by  the  death  of  both,  this  pecu- 
liar superintendance  has  ceased,  and  as  by  the  grant  of 
administration  the  estate  of  the  lunatic  has  passed  abso- 
lutely to  an  administrator  appointed  by  another  jurisdic- 
tion, we  do  not  perceive  any  sufficient  reason  why  the 
administrator  may  not  sue  for  the  estate  of  his  intestate 
in  the  hands  of  the  personal  representative  of  the  com- 
mittee in  the  county  of  Washington,  or  in  any  other  la 
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tphich  she  may  be  found.     We  understand  that  all  credits  Hardin  «  Wife 
and  allowances  claimed  by  the  committee  or  for  bim,  up  v«' 

to  the  time  of  his  death,  have  in  fact  been  granted,  and    '  "^™cf  *"* 
nothing  in  that  respect  remains  to  be  done  by  the  Mercer 
Circuit  Court.     Whatever  of  the   estate   of  the   lunatic 
which  had  come  to  the  hands  of  the  committee,  was  left 
after  the  deduction  of  these  credits  and  allowances,  be- 
longs to  the  administrator  of  the  lunatic,  and  is  wrong- 
fully withheld  by  the  executors  of  the  committee.    If  it 
consisted  of  a  visible  chattel,  might  it  not  be  demanded 
by  suit  wherever  it  was  found,  and  if  in  the  hands  of  the 
executors,  must  they  have  been  brought  before  the  Chan- 
elior  in  Mercer  ?     The  recovery  of  the  three  slaves  in  the 
action  of  detinue,   is  an  answer  to  that  question.    Why 
then  must  a  resort  be  had  to  that  Chancellor  for  a  money 
demand  ?    The  money  belongs  to  the  administrator  as 
much  as  the  slaves  did,  but  being  invisible,  or  resting  in 
accounts,  it  is  in  fact  undi^tinguishable  from  the  estate  of 
T.  Smith  in  the  hands  of  his  executors.     Does  the  fact 
that  it  is  thus   involved   in  uncertainty,  and   mixed  up 
with  the   committee's  own  estate,  give  his  executors  a 
peculiar  privilege  to  be  sued  in  the  Mercer  Circuit  Court, 
when  they  are  not  within   its  territorial  jurisdiction? 
There  is  no  denial  that  the  administrator  is  entitled  to  so 
niuch  of  George  Smith's  estate  as  is  in  their  hands.    The 
only  question  is  as  to  the  amount.     If  that  were  ascer- 
tained,  it  could  not  be  denied  that  the  administrator,  to 
whom  it  belongs,  might  recover  it  wherever  he  could  find 
the  persons  who  are  liable  for  it.    Why  then,  and  how 
far  is  the  Mercer  Circuit  Court  peculiarly  or  exclusively 
competent  to  ascertain  this  amount  ?    We  say  the  peca* 
liar  and  exclusive  power  of  that  Court  was  exhausted  by 
its  acts,  or  has  passed  from  it  by  the  termination  of  the 
proceedings  in  chancery  and  the  death  of  the  paities.     It 
can   no  longer  compel  the  committee  to  make  more  per- 
fect disclosure  of  the  estate,  or  control  his  management 
of  it ;    and  it  is  no  more  competent  than  any  other 
Court  of  equity,  either  to  ascertain  by  comparison  of  his 
reports  and  settlements,  the  proper  balance  of  those  ac- 
counts, or  to  ascertain  by  scrutinizing  them  or  compar- 
ing them   with  extrinsic  facts,  whether  any,  and  what 
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items  of  the  lunatic's  estate  were  omitted.    The  fact  that 
it  might  in  Tomer  Smith's  life  have  held  him  to  a  strict- 
er account,  and  made  fuller  investigation,   but  did  not. 
can  neither  exempt  his  estate  from  its  just  liability,  nor 
preclude  another  Court  from  ascertaining  and  enforcing 
if.    All  that  is  due  to  that  Court  is,  that  in  investigating 
the  extent  of  T.  Smith's  liability,  due  respect  shall  be 
paid  to  its  acts,  as  the  acts  of  a  tribunal  having  at  the 
time,  (he  exclusive   superintendence  of  the  lunatic  and 
the  committee,  in  reference  to  the  management  of  his 
The  acta  of  a  person  and  estate.     Its  acts  within  its  legitimate  powers. 
tentiuiisdiciion,  are  SO  far  as  they  are  conclusive  in  their  character,  enti- 
purpoit^io^  be  tied  to  a  conclusive  effect,  and  have  received  it  in  the 
iwSeJr^ihl  par',  fovego'ing  opinion.     And  to  the  allowances  to  the  corn- 
ties,  areentiiied  mittce,  which  are  virtual  dispositions  of  the  lunatic's  es- 

to  a  concluBivo  ,  .  ,       t-i  /*.  mi  i 

eiTect  tate,    we  have  given  the  like  eiiect.    The  settlements 

were  expressly  left  subject  to  future  investigation,  and 
the  annual  reports  of  the  committee  are  but  impliedly 
approved.     We  have  disturbed  no  item  of  debit  or  credit 
in  either,  but  have  only  ascertained  that  certain  items  of 
charge  were  not  included.    We  did  what  might  perhaps 
have  been  in  itself  a  sufiBcient  answer  to  the  objection, 
(hat  as  the  Washington  Circuit  Court  had  jurisdiction  of 
the  person,  and  also  of  the  general  subject,  the  failure  to 
make  in  that  Court,  and  in  due  time,  the  objection  of 
a  special  jurisdiction  in  another  tribunal,  if  it  could  thea 
have  been  made  with  effect,  should  be  regarded  as  & 
waiver  of  it,  and  precluding  it  in  this  Court,  and  espe- 
cially arter  it  had  been  assigned  for  error  by  the  objecting 
party,  that  the  Washington   Circuit  Court  should  have 
confirmed  all  that  had  been  done  in  the  Mercer  Circuit 
Court,  or  under  its  sanction.    This  opinion  has  in  effect 
confirmed  all  that  was  actually  done  by  the  Mercer  Circuit 
Court. 
Wherefore,  the  decree,  except  as  to  the  dissolution  of 

Mandate.  the  injunction  against  the  judgment  for  hire,  is  reversed 

upon  the  cross  errors  of  G.  Smith's  administrators,  and 
the  cause  is  remanded,  with  directions  to  have  the  ac- 
count stated  between  the  parties  according  to  the  princi- 
ples of  this  opinion,  commencing  with  the  year  1S30. 
And  for  a  decree  in  favor  of  the  complainant  for  the  bal- 


Digitized  by  VjOOQ  IC 


SPRING  TERM  1847. 


401 


unce  which  may  appear  to  be  due,  subject  to  (he  credits 
above  mentioned,  and  with  the  effect  of  vesting  in  T. 
Smith's  executors  the  demand  on  B.  I.  Head's  estate,  and 
of  vesting  in  the  complainant  the  notes  of  the  Randells. 
So  much  of  the  decree  as  dissolves  the  injunction  against 
the  judgment  for  hire  in  the  action  of  detinue,  is  af- 
firmed. 

C.  A.  Wickliffe  for  Hardin  and  wife ;  B,  Hardin  and 
B.  ^  A.  Monroe  for  T.  Smith's  executors ;  Harlan  4r 
Craddock  hnd  McHenry  for  Geo.  Smith's  adm'rs. 


Vauamoall 

Fauntlbrot'i 
Hbirs. 


Vanarsdall  v$  Fauntleroy's  Heirs. 

Erkor  to  the  Garrard  Circuit. 
Husband  and  wife.     Tenancy  by  courtesy. 


Ejectment. 
Case  lOS. 


■^UDQB  Simpson  delivered  the  opinion  of  the  Court  ^^ 

An  action  of  ejectment  having  been  biougbl  against  The«ww»oBi. 
the  plaintiff  in  error,  by  the  children  and  heirs  at  law  of 
Margaret  Fauntleroy,  deceased,  in  the  lifetime  of  their 
father,  John  Fauntleroy,  for  land  sold  by  him  during  cov- 
erture, and  which  the  tenant  in  possession  held  and  claim- 
ed under  a  deed  made  by  him  and  his  wife,  Margaret* 
but  which,  on  account  of  a  defect  in  the  authentication! 
did  not  pass  her  title,  it  becomes  material  to  determine, 
whether  the  husband's  interest  in  the  land  continued 
during  his  life,  as  tenant  by  the  curtesy,  or  ceased  and 
terminated  on  the  death  of  the  wife. 

The  only  evidence  in  the  record  material  to  the  deter- 
mination of  this  question  is,  that  Fauntleroy  and  wife 
vere  married  before  the  year  1803,  that,  in  that  year  they 
made  the  deed  of  conveyance  above  mentioned,  to  the 
land  in  controversy  ;  that  the  lessors  of  the  plaintiff  are 
their  children  ;  that  Mrs.  Fauntlery  died  in  (he  year  1841; 
that  Fauntleroy  was  never  in  the  actual  possession  of 
the  land  so  far  as  the  witnesses  knew,  and  that  the  land, 
when  sold,  was  in  the  woods  and  unenclosed,  but  had 
been  under  fence  and  a  part  of  it  in  cultivation  for  tea 
«^ears  last  past,  or  upwards. 

Vol.  VII.  51 
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Vawirsdill         An  actual  possession  of  the  land  of  the  wife,  at  the 

Fauntlbroy'i  time  of,  or  during  coverture,  is  in  general,  necessary,  to 

^^ constitute  the  husband  tenant  by  the  curtesy  after  her 

Bioah^ \S^^hvT-  death.     Whether,  where  her  lands  are  wild  and  unculti- 

iMdsofUiewife  vated,  and  not  adversely  occupied,  and  remain  in  that 

at  the  lime  of  or  condition  during  the  whole  period  of  coverture,  the  cen- 

during  the  cov-  ,       ,  .   °  ,       A  ,  ,  ,  ° 

eriuie,  is  ia^en-  eral  rule  requiring  actual  seizen  would  not  apply,  as  was 
cons^uSte^'^hS  decided  by  the  Supreme  Court.  (1  Peters,  507,)  and  in 
b?'^tSe^  curtesy  ^^^  ^late  of  New  York,  (8  Johnson's  Rep.  271.)  we  do 
after  herdeath.    not  deem  it  necessory  now  to  determine. 

If  the  husband  were  to  lease  the  lands  of  the  wife,  and 

If  an  entry  is  possession  was  taken  by  the  tenant,  it  would  be  virtually 

Snds of ^ihe \^f e  ^^^  possession  of  the  husband,  and  sufficient,  so  far  as 

or  by^nothe*"^^    seizen  was  necessary,  to  enable  him  to  hold  as  tenant  by 

his  authority,  or  the  curtesy.     If  an  entry  be  made  upon  the  lands  of  the 

diate  orrcmote^  wife,  either  by  the  husband  himself,  or  by  any  other  per- 

ant  bjf the"u rtc-  ^^°  under  him,  and  by  his  authority,   the  same  effect  is 

•yisther^ycon-  produced,  and  his  right  to  hold  as  tenant  by  the  curtesy, 

is  consummated.     Where  a  sale  is  made  by  the  husband^ 

and  his  immediate  or  remote  vendee  takes  possession  of 

the  land  under  the  purchase,  it  is  done  by  the  authority  of 

the  husband,  it  perfects  his  title  as  tenant  by  the  curtesy, 

and  the  vendee  has  a  right  to  the  land  during  the  lifetime 

The  possession  of  the  husband.     The  possession   of  the   vendee  under 

of  yendee  of  ten-  ,      .  ,  .         .      i  .      i     .  .  -.i. 

ant  by  the  curte-  such  circumstances,  IS  not  adverse  to.  but  consistent  with 
JemoTiir^noI  ^^0  title  of  the  wife.  It  would,  so  far  as  adverse  titles 
adverse  but  con.  were  concerned,  enure  to  her  benefit,  after  the  death  of 

sisient  wiUi  the    ,        ,       ,        ,  ,  ,         ,  .  .     ^  ,,  .  .- 

title  of  the  wife  her  husband,  and  strengthen  her  title  fully  as  much  as  if 
the  possession  had  been  held  by  the  husband  himself. 
One  of  the  reasons  that  exists  at  common   law  for  requi- 
ring actual  seizen  of  the  lands  by  the  husband  daring 
coverture,  is  to  enable  the  heir  to  take  the  estate  after  the 
death  of  the  wife,  by  descent  from  her;  to  do  which,  as 
he  must  derive  his  title  from  the  person  last  actually  seiz. 
ed  of  the  inheritance,  he  is  compelled  to  show  an  actual 
seizen  on  the  part  of  the  wife,  which  the  law  makes  \t 
the  duty  of  the  husband  to  acquire ;  the  possession  of 
the  husband  being  regarded  as  the  possession  of  the  wife. 
This  reason,  however,  does  not  exist  in  this  country  un- 
der our  law  of  descents.     The  chief  reason  why  the  hus- 
band is  here  required  to  take  the  lands  of  the  wife   into 
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actual  possession,  is  to  strengthen  her  title  to,  and  pro- 
tect them  from  adversary  claims,  and  from  a  hostile  pos- 
session which  might,  by  its  continuance,  endanger  her 
right;  all  of  which  is  as  fully  accomplished  by  the  pos- 
session taken  of  them  by  the  husband's  vendee,  as  it 
would  be  by  a  possession  taken  and  held  by  the  husband 
himself. 

It  follows,  therefore,  that  according  to  the  facts  proved, 
John  Fauntleroy  was  tenant  by  the  curtesy,  of  the  land 
sued  for,  and  that  when  this  action  of  ejectment  was 
brought,  the  lessors  of  the  plaintiffs  had  no  right  to  the 
possession  of  it.  The  verdict  of  the  jury  in  favor  of  the 
plaintiffs,  was  consequently  unauthorized,  and  the  de- 
fendant's motion  for  a  new  trial  ought  to  have  been  sus- 
tained. 

The  instructions  asked  for  by  the  defendant,  based  upon 
a  supposed  adverse  holding,  were  properly  overruled. 
The  attitude  of  the  parties  precluded  the  defendant  from 
relying  upon  a  defence  of  that  kind. 

But  for  the  failure  to  sustain  the  defendant's  motion  for 
a  new  trial,  the  judgment  must  be  reversed,  and  cause 
remanded  with  directions  to  award  a  new  trial,  and  for 
further  proceedings  consistent  with  this  opinion. 

Harlan  S^  Craddock  for  plaintiff;  Bradley  for  defend- 
ants. 


Gbabak,  *a 
Sam  et  al 


Graham's  Ex'r.,  &c.  vs  Sam  and  others, 
(persons  of  color.) 

Appeal  from  the  Todd  Cikcuit. 
Wills,    Emancipation,    Slaves,    Dower. 

JuDGi  Brbck  delivered  the  opinion  of  the  Court. 

This  bill  in  chancery  was  exhibited  by  Sam  and  four- 
teen others,  persons  of  color,  some  of  whom  were  in- 
fants, and  sued  by  Sam  as  their  next  friend,  against  the 
executor,  devisees  and  heirs,  and  widow  or  John  Gra- 
ham, deceased,  claiming  the  benefit  of  the  provision 


Chancbry. 
Case  107. 

July  16. 
Cue  stated. 
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Svaham's  Ex's,  made  for  them  by  said  Graham,  their  former  master,  ii? 

Sam  etal.        his  last  will. 

The  will  contains  the  following  clause,  viz:  "Lastly, 
TheclauBcoftht  I  will  that  my  n€gioes  should  go  to  Liberia,  and  for  thai 
•trued?  ^^  ^*^^'  P^^'P^®®  I  ^^^  8'^®  ^^^^^  dispensation  of  ten  years,  viz: 
until  the  1st  January,  1850,  duiing  which  time  they  will 
be  hired  out  annually,  by  my  executor,  but  not  to  the 
highest  bidder;  the  proceeds  of  said  hire  kept  as  &  sepa- 
rate fund.  Now  should  any  or  all  of  those  slaves  become 
willing  and  give  themselves  up  to  embark  for  Liberia,  I 
do  hereby  emancipate  all  such  for  that  purpose.  That 
each  grown  emigrant  be  furnished  with  a  decent  suit  of 
elothing  and  one  hundred  dollars  cash,  as  an  outfit,  to  be 
furnished  out  of  the  proceeds  of  the  hires  above  kept  as 
a  separate  fund  for  the  purpose,  if  need  should  so  require,, 
if  otherwise,  at  the  expiration  of  the  ten  years  as  above, 
on  the  1st  day  of  January,  1850.  it  is  my  will  that  they 
be  equally  divided  amongst  all  my  grand  children  by  vaP 
uation,  then  living.*' 

The  complainants  alledge  that  they  elect  to  go  to  Libe- 
ria, and  give  themselves  up  for  that  purpose,  and  pray  that 
the  Chancellor  will  cause  the  provisions  in  the  will  for 
their  benefit  to  be  enforced  and  carried^out  according  to> 
tfa«  benevolent  intention  of  the  testator. 

The  defendants  resisted  upon  various  grounds,  the  re- 
lief sought. 

The  Court  below  decreed  that  the  complainants  should 
Dcereeof  ihe  be  permitted  to  depart  immediately,  or  as  soon  as  might 
CiicuitCourt.  ^  pfaeticable,  for  Liberia,  and  that  neither  the  executor 
or  others  should  interpose  any  obstacle  to  prevent  their 
ewgrfttion  to  that  country;  that  the  executor  shouW  pay 
to  each  of  the  grown  complainants,  one  hundred  dollars, 
and  furnish  them  with  clothing  as  directed  by  the  wilL 
The  Court  further  decreed  that  the  complainants  were  en- 
titled to  their  hire  subsequent  to  the  exhibition  of  their 
bill,  and  their  election  therein  to  embark  for  Liberia, 
and  directed  the  same  to  be  paid  over  to  them;  and  that 
out  of  this  fund  the  young  as  well  as  the  old,  should  be 
properly  and  amply  furnished  with  clothing  for  their  re- 
moval. 
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From  that  decree  the  defendants  have  appealed  to  this  g«4«ah^«  Ex'b. 

Court.  SAUetaL 

Various  questions  are  presented  by  the  assignment  of 
errors — and, 

1st.  As  to  the  jurisdiction.    That  a  Court  of  equity  Error?  assigned; 

•»  r  f       1  "waniofjunsdic- 

has  jurisdiction  and  ample  power,  upon  the  relusai  or  Uon. 
failure  of  the  executor,  as  in  this  case,  to  execute  the 
will,  according  to  its  proper  construction,  it  seems  to  us 
there  can  be  no  doubt. 
It  is  one  of  those  cases  in  which  it  is  the  peculiar  pro-    The  Chancellor 

^  .1  .  J.I  ij    ^"  jurisdiction 

viDce  of  the  Chancellor  to  interpose,  and  who  alone  could  to  decree  a  spe- 

granl  the  relief  to  which  the  complainants  were  entitled.  an^eof?wmdi' 

Tbe  complainants,  upon  application  to  Court,  were  ^VscnViiTLibc^ 

permitted,  and  very  properly,  to  sue  in  forma  pavperis.  ria on  their  ciec- 

The  objection  to  the  jurisdiction  and  form  of  proceeding  *"^  **^' 
is  deemed  wholly  untenable. 

2d.  It  is  insisted  that  the  Couit  erred  in  the  construe-  The  testator  pro*^ 

tion  of  the  will.    The  Court  decided,  and  we  think  cor-  of^'tis^'iiaver 

lectiy,  that  it  was  not  the  intention  of  the  testator  that  "^•"'d   beeome^ 

.    .  .1.         •       -11      .  .       .  n  Willing,  and  give- 

the  complainants  should  wait  till  the  expiration  often  themselves  up  lo. 

years  before  they  could  exercise  the  privilege  of  electing  riT,  ^'^thw    ''li 

and  surrendering  themselves  up  to  embark  for  Liberia.  ^uaaii^^Si^*'* 

It  is  manifest,  in  our  opinion,  that  he  intended  to  give  Held  that  upon 

^i_  ^i_         •    -I  *         I      *        i  .•  J     •        .u  ^         '°y  one   of  th^ 

them  the  privilege  to  elect,  at  any  time  during  the  ten  slaves  electing 
years,  and  that  the  privilege  should  continue  until  the  ex-  b°aikfngfo?Libel 
piration  of  that  period,  and  then  cease.     In  the  first  part  ''*»  that  the  e- 

■*^^,,  .  i.j.         ...  mancipation    oV 

Of  the  clause,  he  expresses  his  desire  that  his  negroes  such  slave  had 
should  goto  Liberia;  and  afterwards  provides  that  should  [he^  death'of  the 
any  or  all  of  them  become  willing  and  give  themselves  -slaV^bornVftM 
up  to  embark,  that  he  thereby  emancipates  all  such  for  the  testator'a 
that  purpose.  Upon  their  making  the  election  and  actu-  iiVve  would  aisa 
ally  embarking,  their  emancipation  should  be  regarded  as  ^®  ^'"' 
having  relation  back  to  the  death  of  the  testator. 

This  construction,  which  we  think  is  very  clearly  au- 
thorized,  obviates  the  objection  that  some  of  the  com- 
plainants have  been  born  since  the  death  of  the  testator- 
If  the  freedom  of  the  mother,  upon  her  election  and  em- 
barkation, relates  back  to  the  death  of  the  testator,  it 
woald  follow,  of  course,  that  the  child  would  be  free, 
and  ought,  not  only  in  view  of  the  clearly  presumed  in- 
tention of  the  testator,  but  in  obedience  to  the  dictates 
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Gbaham'8  Ex'r.  of  humanity,  to  be  considered  as  embraced  by  the  pro* 
Sam  et  al,       vision  and  to  follow  the  destiny  of  the  mother. 

It  is  evident  the  testator  intended  that  infants  as  well 
as  adults,  should  enjoy  the  benefit  of  the  provision.     It 
was  his  will  that  all  should  go  to  Liberia,  and  we  think 
the  Court  below  was  right,  if  the  children  were  too  young 
to  exercise  the  privilege  of  election,   in  permitting  the 
paients  to  do  it  for  thehi,  and  more  especially  as  the  elec- 
tion was  such  OS  the  Chancellor  vi'ould  approve. 
3d.    It  is  contended  that  the  right  of  dower  of  the 
Thehusbandhaa  widow  of  the  testator  in  his  slaves,  was  not  affected  by 
mancipaie     his  the  will,  as  she  renounced  its  provisions,  and  several  of 
ti?rof  thcTTid^  ^^^  complainants  were  allotted  to  her  as  dower,  by  order 
d^wer"flld  the  ^^  ^^^  County  Court.     The  Court  below  very  properly. 
renunciation  by  WO  think,  disregarded  that  allottment,  and  the  claim  set 

the  widow  of  the  •      .,         ., 

provisions  of  the    Up  by  the  WldOW. 

w,°caL'^^^^^^^^      The  right  of  emancipating  by  will,  is  given  by  statute, 
pair  the  right  of  untrammelled  by  any  reservation  or  restriction  as  to  the 

Blaves     emanci-        ..,.,/,  tt  *-,  o 

paled   to   their  wiQow  s  right  of  dower.     In  Lee  vs  Lee  s  executors,  ^c. 
^edom.  (i2)a.  ^^  ^J^na,  48,)  this  Court  SO  decide,  and  that  the  widow 
is  not  entitled  to  dower  in  the  slaves  of  her  husband, 
emancipated  by  his  last  will  and  testament. 

But  it  is  urged  the  emancipation  in  this  case  is  condi- 
tional, and  consequently  that  the  question  settled  in  the 
case  referred  to,  is  not  applicable  and  certainly  not  con- 
clusive. 

It  is  true  the  emancipation  in  this  case  is  made  to  turn 

upon  the  contingency  of  the  complainants*  being  willing 

to  embark  for  Liberia.     In  that  event  the  testator  says: 

I  hereby  emancipate  them  for  that  purpose.    There  is 

nothing  prohibitory  in  the  statute,  and  no  valid  objection 

upon  any  ground,  is  perceived  against  this  conditional 

emancipation.     We  think  it  is  valid  under  the  statute, 

and  consequently  that  the  widow  can  interpose  no  right  of 

dower  as  an  obstacle  to  the  execution  of  the  will  in  that 

respect. 

4th.  It  is  objected  that  the  Court  erred  in  decreeing  a 

Slaves  by  the  hundred  dollars  to  be  paid  over  to  each  of  the  grown  com- 

ftei  upon  ^ur!  plainants,  and  that  the  hire  of  the  complainants  subse- 

M?4*s'upt?2m'  ^"®"^  ^^^^^  exhibition  of  their  bill,  should  also  be  paid 

bark  for  Liberia,  over  to  them.    This  objection  is  deemed  valid.    It  was 
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not,  we  think,  the  intention  of  the  testator  that  his  slaves  Gbabam's  Ex'b. 
should  be  emancipated,   unless  they  actually  embarked       Sam  etal. 

for  Libeiia.     It  is  true  he  says:  Should  they  become  and  to  receivo 

willing,  and   give  themselves   up  to  embark,  I  hereby  ciS?tX*l;id?p! 

emancipate  all  such  for  that  purpose.     But  he  evidently  poi»t  a  comm'T. 

1.1  1  J        1     •        I        .  1  .     .  /     ^°      Bupenniend 

intended  when  they  made  their  election,    that  suitable  the  preparatioa 
steps  were  to  be  taken  for  sending  them  to  the  place  of  dectio^and^o 
destination.     We  cannot  presume  that  it  was  his  inten-  money°upon em* 
tion  to  leave  the  consummation  of  his  purpose  in  the  dis*  barking,  if  tke 
cretion,  and  indeed  at  the  option  of  the  complainants,   a  suiiabie  per- 
The  Court,  therefore,  if  the  executor  under  the  circum-  "*^^^<^°^°- 
stances  was  not  deemed  a  suitable  person,  should  have 
appointed  some  other  person  as  an  agent  or  commission- 
er, to  make  suitable  arrangements  for  the  complainants 
for  sending  them  to  Liberia,     The  funds  which  the  com- 
plainants were  entitled  to,   should  have  been  directed  to 
be  paid  over  to  such  agent,  with  directions,  after  furnish- 
ing the  necessary  supplies  for  their  emigration,  to  pay  it 
over  to  them  upon  their  embarkation.     Bond  and  surety 
from  such  commissioner,  for  the  faithful  performance  of 
the  duties  which  the  Court  from  time  to  time  might  en- 
join upon  him,  should  be  required.     The  Court  should 
retain  the  control  of  the  vi^hole  case  till   the  devise  in  re- 
gard to  the  complainants  was  fully  enforced. 

Should  a  proper  opportunity  for  conveying  the  com- 
plainants to  Liberia  not  immediately  occur,  the  Court 
should  retain  control  over  them,  and  have  them  hired  out, 
and  proper  care  taken  of  them  till  such  opportunity  should 
be  presented.  The  complainants  would  of  course  be  en- 
tiled to  their  hire. 

The  decree,  we  think,  in  regard  to  the  funds  and  pro- 
vision to  which  the  complainants  are  entitled,  is  right. 
We  are  not  satisfied  that  they  were  entitled  to  any  more 
of  their  hire  prior  to  the  exhibition  of  their  bill,  than  was 
decreed  to  them.  We  are,  however,  of  opinion  that  the 
personal  services  and  expenses  of  the  commissioner  who 
may  be  appointed,  should  be  paid  out  of  that  fund,  and 
also  the  necessary  expenses  in  taking  the  complainants  to 
the  port  of  embarkation  for  Liberia.  That  these  expen- 
ses should  be  defrayed  out  of  the  remaining  portion  of 
that  fund,  after  paying  the  several  sums  as  directed  in 
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tbe  decree.  It  seems  to  us  that  the  expenses  thus  direc^ 
ed  to  be  paid,  are  i>ecessarily  incident  to  the  due  execu- 
tion of  the  will.  The  question  presented  by  the  cross 
error  in  regard  to  the  hire  of  the  complainants,  prior  to 
the  exhibition  of  their  bill,  has  already  been  disposed  of. 

The  decree  is  right  so  far  as  it  regulates  the  payment  of 
costs. 

The  decree,  far  the  errors  indicated,  is  reversed,  and 
the  cause  remanded  far  Further  decree  and  proceedings 
•consistent  with  this  opinion. 

Hise  for  appellants ;  Underwood  and  Bristow  for  ap^ 
pellees. 


Chancery. 
Cast  108. 

July  19. 
Cue  staled. 


To  prove  a  "will 
nol  in  existence, 
it  must  appear, 
Ist.  That  a  yalid 
will  was  made. 
2d.  The  contents 
or  BQch  part  as 
may  be  recorded. 


Chisholm's  Heirs  vs  Ben,  Celia,  &c.  (per- 
sons of  color.) 

Error  to  the  Green  Circuit. 
Wills.    Evidence,    Revocation  of  wills. 

Cbikv  Justice  Marshall  dehveTed  the  opim(»i  of  the  Ooiut 

The  County  Court  of  Green  county  having  rejected,  as 
not  sufficiently  proved,  a  paper  offered  for  probate  as  con- 
taining  the  substance  o{  the  will  of  Benjamin  Chisholm, 
the  caso  was  taken  by  appeal,  into  the  Circuit  Court  for 
the  same  county,  where  the  judgment  of  the  County 
Court  was  reversed,  and  a  provision  giving  to  Mrs.  Chis* 
holm  for  her  life,  the  tract  of  land  on  which  Chisholin 
had  lived,  and  also  six  slaves,  Ben,  Celia  and  others, 
and  emancipating  them  at  her  death,  was  ordered  to  be 
recorded  as  the  wilt  of  said  Chisholm.  To  reverse  this 
judgment  the  heirs  of  Chisholm  prosecute  this  writ  of 
error. 

No  written  will  having  been  produced  for  probate,  and 
none  having  been  in  existance  at  the  death  of  Chisholm, 
it  was  incumbent  on  the  party  offering  to  prove  by  parol, 
the  substance  of  his  will,  to  establish :  1st,  The  fact  that 
he  bad  made  a  valid  will.  2d,  The  contents  or  sab- 
stance  of  that  will,  or  of  such  portion  as  might  be  re- 
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corded  is  bis  will;  aod,  3d,  That  the  will,  tlioogb  «o4  CwwK>fcM'»H'«. 
in  eiistance  at  bis  death,  had  not  been  reiroked  by  biro.  B«m  €t  aU 

I.  Upon  the  first  of  these  propositions,  the  proof,  by  a.  That  thoogk 
two  subscribing  witnesses,  that  they,  at  the  request  of  ^l  ^^nmox^l 
Chisholoa,  on  diSereot  occasions,  and  each  when  tbe  bSj2*}ev^o*kedr** 
othei  was  not  present,  subscribed  a  paper  acknowledged 
by  him  to  be  bis  wiU,  might  be  deemed  sufficient  to  raise  ioed^upon   th« 
the  presunyjtion  thai  the  instroment  bad  then  tbe  aigna-  ofe  ^m?"^^^ 
ture  of  tbe  testator,  were  it  not  that  the  witnesses  not 
only  did  not  see  the  signature,  but  the  cifcantistaoces  tend 
to  the  infeience  that  if  there  bad  been  a  signatoie  at  the 
bottom,  it  would  have  been  seen ;  and  as  one  of  the  sub* 
scribing  witnesses  says  the  will  was  read  to  him  by  Obis- 
holm  on  tbe  occasion  when  he  subscribed,  bis  failure  te 
slate  that  it  bad  tbe  name  at  the  commenoement  ar  else- 
where,  has  some  tendency  also  to  repel  that  assumption. 
it  is  tioe,  a  female  witness,  whose  character  for  truth  aa 
well  as  chastity,  is  impeached  by  several  witnesses,  and 
sustained  by  none,  after  having  sworn  m  a  depoeitioD  ia 
reference  to  this  alledged  will,  that  she  had  heard  Cbir 
holm  read  no  part  ef  it,  stated  in  her  oral  testimony  ia 
Court,  that  she  bad  heard  hies  read  it  all,  and  that  it  com- 
foeaoed  in  tbe  usual  way,  **I,  Benjamin  Chisholm,"  Sec 
But  we  reject  tbe  testimony  ef  this  witness,  as  being  dis- 
credited,  not  merely  by  bad  character  but  by  her  own 
conlradiction  upon  a  material  point  affecting  directly  her 
evidence  as  to  what  was  in  the  will,  and  by  other ciroum- 
stances  not  necessary  to  ^ietail. 

Tbefe  is  no  other  testimony  beaiing  <iirectly  on  tbe     UytheieKerot 
•question  of  sixnatuie.    But  it  appears  that  about  two  ^|^a'tnr«^  ^^ 
yoare  before  his  death,  which  was  probably  after  the  sub-  J"/Jf*i  wtiTof 
«cripttonof  tbe  names  of  the  two  witnesses,  Chisbolm  knd  or  nUvtB^ 
deposited  with  a  friend,   (Vancleave,)  a  sealed  paper,  complete  by  si;. 
which  he  said  was  his  will,  and  to  be  preserved  aa  such,  nested,  ^slgSt^iM 
sfid  be  repeatedly  s»id,  within  the  last  two  years  of  bit  J^HtyAiBMon- 
life»  that  be  had  a  wilL    The  question,  howevei,  is  not 
whether  the  instrument  was  in  due  form  when  it  was  de« 
posited   with  Vancleave,  which,  however,  is  itself  only 
metier  of  inference,  but  whether  it  had  the  signature  of 
Chisbolm  when  it  was  subscribed  by  tbe  witnesses.    By 
Che  letter  of  the  statute,  the  signature  is  an  essential  re- 
Vol.  VII.  62 
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0«uH0LM'«M's.  quisite  of  a  will  of  land  or  slaves,  and  by  its  fair  import, 
Bbm  et  tfi.  the  instrument  must  be  complete  by  signature  at  the  time 
of  attestation:  Swift  vs  Riley,  (IB,  Monroe,  116.)  It 
is  the  due  execution  of  the  will  that  the  witnesses  are  to 
attest,  and  by  their  subscription  to  authenticate.  When 
the  instiument  produced  is  complete  in  form  as  a  will,  or 
if  not  being  produced,  it  has  been  seen  with  the  signa- 
'  ture  of  the  decedent,  then  the  proof  by  the  subscribing 
witnesses,  that  they  subscribed  upon  his  acknowledge- 
ment, though  without  seeing  the  signature,  together  with 
proof  identifying  the  instrument  subscribed  as  the  one 
seen  in  perfect  form,  or  in  case  of  a  lost  will,  the  proof 
by  the  subscribing  witnesses  of  acknowledgment  alone, 
might  be  sufficient  in  the  absence  of  countervailing  cir- 
cumstances, to  prove  the  due  execution  of  the  will. 

But  although  the  mere  fact  of  subscription  by  attest- 
ing  witnesses,  which  is  made  essential  by  the  statute  as 
a  means  of  authentication,  might  be  deemed  in  itself,  a 
sufficient  ground  in  the  absence  of  repellant  circumstan- 
ces, to  authorize  the  presumption  of  all  that  was  neces- 
sary to  constitute  a  proper  attestation  and  to  justify  the 
subscription  as  an  act  of  authentication,  it  is  a  very  di.''- 
ferent  whether  and  how  far  other  facts,  such  as  the  condi- 
tion of  the  testator,  as  being  childless  or  otherwise,  bis 
desire  to  accomplish  a  particular  object  by  his  will,  his 
declarations  and  acts  importing  a  belief  that  be  had  a  will, 
facts  to  which  the  statute  gives  no  importance,  and  which 
have  only  a  general  bearing  upon  the  question  of  testacy 
or  intestacy,  should  be  entitlod  to  any  effect  upon  the 
specific  question  of  due  execution  of  the  will,  for  the 
proof  of  which  the  statute  intends  to  provide,  by  the  at- 
testation of  subscribing  witnesses.  Theie  being,  in  this 
case,  circumstances  attending  the  fact  of  subscription  by 
the  witnesses,  such  as  the  concealment  of  the  place  of  sig. 
nature  from  the  first  subscribing  witness  after  the  testator 
had  professed  to  make  him  acquainted  with  the  contents 
of  the  will,  and  the  failure  of  the  other  to  see  the  signa- 
ture of  the  testator,  when,  if  it  had  been  there,  he  would 
probably  have  seen  it,  and  when  he  did  see  the  name  of 
the  first  witness,  which  tends  to  overthrow  the  presump- 
tion that  they  attested  the  due  execution  of  the  will,  and 
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to  impair  the  eflFect  of  their  subscription  as  proof  of  Ibe  c«»HOLM'tH's. 
fact;  it  is  matter  of  great  doubt  involving  a  question  of      Bsv  $taL 
serious  importance,  whether  the  more  general  facts  refer*  " 

red  to,  or  any  facts  falling  short  of  actual  proof  that  thef 
instrument  was  signed,  can  be  brought  in  to  supply  the 
deficiency  of  the  statutory  evidence.  ^ 

Is  then  the  due  execution  of  the  will  by  the  signature  of 
the  testator,  which  the  statute  requires  to  exist  at  the  time 
of  attestation  by  the  witnesses,  and  which,  in  this  case, 
they  have  not  only  failed  to  prove,  but  rather  disprove,  to 
be  determined  by  inferences  or  by  a  comparison  of 
probabilities,  drawn  from  general  facts  of  remote  bear- 
ing, and  which  cannot  possibly  establish,  with  certainty, 
the  existance  of  the  signature  at  the  time  of  attestation? 
Without  attempting  any  peremptory  solution  of  this  im- 
portant question,  we  will  say  that  while  in  a  clear  case 
of  spoliation,  it  might  be  allowable  to  solve  all  doubts 
and  adopt  every  presumption  against  the  spoliation,  and 
while  the  fraudulent  destruction  of  the  certain  means  of 
proof  which  the  instrument  itself  would  afford  of  its  own 
form  and  contents,  might,  to  a  considerable  extent,  sup- 
ply the  absence  of  other  proof,  it  does  not  follow  that  the 
casual  loss  of  a  will  should  have  the  same  effect  in  re-  ' 
laxing  the  rules  of  evidence,  and  much  less  that  a  will ; 
not  produced,  should  be  established  upon  doubtful  infer- 
ences, as  to  its  due  execution  and  contents,  if  it  be  also 
doubtful  whether  it  were  revoked  by  the  decedent  or  fraud- 
nlently  destroyed  by  others.  But  conceding,  (what  is  by 
no  means  certain,)  that  if  the  contents  of  the  instru- 
ment now  in  question  were  satisfactorily  proved,  and  if 
open  all  the  facts  bearing  upon  the  question  of  revoca- 
tion, there  was  a  reasonable  certainty  that  the  instrument 
never  was  revoked,  and  especially  if  there  was  a  reason- 
able certainty  that  it  had  been  fraudulently  destroyed,  the 
will  should  not  be  rejected  solely  on  the  doubt  arising  in 
the  present  case  as  to  its  due  execution  at  the  time  of 
subscription  by  the  witnesses;  we  cannot  admit  that 
there  is  such  certainty  on  the  question  of  due  execution 
as  would  authorize  any  relaxation  of  proof  on  either  of 
the  other  questions.    And  we  leave  the  proof  on  the  ques- 
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^aamuMftBrm.  ({^q  of  due  eiecotion,  as  rather  reqoiring  aid  from  tbe 
B%m  €t  ml.  proof  on  the  other  questions  than  giving  strength  to  it. 
^y  II.  With  regard  to  the  contents  of  the  will,  there  is,  as 
Eridence  eiftm/ already  sta-ted,  no  witness  who  assunMs  to  have  ever  read 
£e  contoou  of  A  word  of  it,  except  the  trifling  bequest  of  the  cupboard 
the  will.  \  ^ijj  jjj  ^i^are,  after  the  death  of  Mrs.  Chisholm,  which  the 

female  witness  before  rerened  to  says  she  read,  and  for 
the  establishnnent  of  which  there  seems  to  be  no  effoit 
Bor  caie.  The  same  witness  soys  she  heard  Chisholm 
read  the  will  as  he  wrote  it,  in  the  presence  of  herself 
and  his  wife,  and  undertakes  to  say  that  a  draft  of  a  com- 
plete will,  exhibited  on  the  trial  in  the  Circuit  Court,  coo- 
tains  the  provisions  of  the  wtti  as  then  read.  It  has  alrea- 
dy been  stated  that  the  same  witness  had  previously  sworn 
that  she  had  not  heard  Chisholm  read  any  part  of  the  will. 
And  besides  thb  and  other  discrepancies  between  her 
different  statements,  there  are  circumstances  not  neces- 
sary to  be  now  detailed,  which  render  it  improbable  that 
the  will  was,  in  faet,  read  to  Mrs.  Chisholm  and  the  wit< 
ness,  as  she  aays.  We,  therefore,  lay  her  testimony  out 
of  the  ease  on  the  question  of  the  contents,  as  we  did  on 

ithe  question  of  the  execution  of  the  will,  with  the  remark 
that  the  obvious  attempt,  by  means  of  this  witness,  to 
fabricate  testimony  of  facts  which  she  did  not  know,  if- 
lustratea  the  weakness  of  the  case  on  the  part  of  the  pro- 
pounders  of  the  will,  and  the  caution  with  which  parol 
testimony  of  the  contents  of  a  will  should  be  received. 
The  orriy  remaining  witness  who  pretends  to  any  knowl- 
/  edge  of  the  actual  contents  of  the  will,  is  the  first  sob- 
(  scribing  witness,  who  says  Chisholm  read  or  professed  to 
read  it  to  him  when  he  called  on  him  to  witness  it.  But 
while  this  is  represented  as  having  been  done  by  Chi9* 
bdm,  even  without  any  request  on  the  part  of  this  wit> 
nees,  the  second  subscribing  witness  states  that  be  asked 
to  know  what  was  in  the  will,  and  was  answered  that  it 
was  not  necessary  for  him  to  know  its  contents,  and  tbej 
were  neither  communicated  to  him,  nor  to  the  conidei»« 
tial  friend  who  is  said  to  have  been  named  as  executor, 
and  with  whom  the  paper  was  deposited.  Nor  is  tbem 
any  circumstance  in  the  case  which  accounts  for  or  ex- 
plains this  signal  and  exclusive  confidence  said  to  bavr 
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been  reposed  in  this  first  subscribing  witness,  who  ap-  Chi*«olm's  H'l. 
pears  to  have  been  comparatively  a  young  man,  and  al-  Bbn  «t  ml 
though  in  the  employ  of  Chisholm.  is  not  shown  to  have 
held  any  peculiar  place  in  his  esteem,  and  whose  charac- 
ter, although  not  overthrown  by  the  testimony,  is  not 
above  reproach.  Nor  are  there  wanting  some  discrepani 
cies  between  his  written  and  oral  testimony,  which  tend 
to  weaken  his  claims  to  absolute  credence. 

These  considerations  tend  to  throw  some  doubt  even 
upon  the  statement  of  this  witness,  that  Chisholm  pro- 
fessed to  read  the  will,  or  otherwise  to  communicate  its 
contents  to  him  ;  and  when  it  is  recollected  that  he  would 
not  allow  the  witness  to  read  for  himself,  and  even  folded 
down  or  covered  over  the  writing  when  the  witness  came 
to  subscribe  his  name,  it  seems  fairly  inferable,  that  if 
Chisholm  did  profess  to  read  the  will  to  him,  he  did  not 
really  intend  that  he  should  know  what  it  contained.     But-^ 
farther  than  this,  the  witness  states  that  Chisholm  not^ 
only  read  but  also  talked  of  the  contents  of  the  will.    He 
does  not  know  that  he  lead  it  all.     He  does  not,  in  fact, . 
know  that  he  read  any  of  it ;  and  it  is   uncertain  from 
his  statement,  what  part  he  derived  from  the  conversation 
and  what  part  from  the  supposed  reading  of  Chisholm. 

Conceding  then,  that  the  evidence  of  this  witness  is  wor- 
thy of  full  belief,  is  it  suiBcient  to  establish  the  contents  of 
the  will  ?  Does  he  in  fact  know,  or  pretend  to  know 
what  was  in  it?  And  does  his  testimony  amount  to  any 
thing  more  than  a  detail  of  what  Chisholm  told  him  was 
ID  the  will,  or  of  what  he  supposed  Chisholm  was  read- 
ing from  the  will?  It  is  true,  his  statement  that  the  will 
emancipated  certain  slaves,  corresponds  with  the  state- 
ment of  other  witnesses,  that  Chisholm  had  said  to  them 
that  he  intended  to  emancipate,  and  to  some  or  all,  that 
he  had  emancipated  his  slaves  by  will.  But  is  not  all 
this  testimony  of  precisely  the  same  grade  and  efficacy, 
all  resting  upon  the  mere  statements  or  representations 
of  Chisholm  himself?  And  are  these  representations,  if^ 
made  to  a  hundred  witnesses,  and  especially  to  witness-  ^' 
es  who  had  no  interest  in  the  subject,  and  no  right  to  re-  ^ 
quire  the  information  from  him,  sufficient  of  themselves 
to  establish  the  contents  of  the  will  in  the  Court  of  Pro>- 
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CHisHOT.M'aH'i.  bate.     If  the  due  execution  of  the  will  is  to  be  proved  by 
Ben  et  ai.       Ibe  acknowledgment  of  the  decedent,  without  an  ezbibi- 
tion  of  his  signature,  that  a  certain  paper  is  his  will,  and 
if  the  contents  of  the  paper,  in  case  of  its  absence,  are 
I  to  be  proved  by  evidence  of  his  own  statements  of  what 
(was  in  it,  the  statutory  requisitions  of  writing,  and  signa- 
ture, and  attestation  by  subscribing  witnesses,   would 
seem  to  be  of  little  value,  since  the  whole  proof  of  the 
will  would  in  eiTect  be  made  by  evidence  of  the  mere 
statements  of  the  decedent  himself.     There  is  little  dif- 
ference between  setting  up  a  lost  or  absent  will  upon  the 
testimony  of  witnesses  who  say  ihey  subscribed  a  paper 
upon  the  acknowledgment  of  the  decedent  that  it  was  bis 
will,  without  seeing  his  signature,  or  reading  or  perhaps 
seeing  what  was  written,  with  additional  proof  by  them- 
selves or  others,  that  the  decedent  said  his  will  contained 
isuch  provisions,  and  setting  it  up  on  no  other  proof  than 
I  that  of  divers  credible  witnesses,  that  they  had  heard  the 
(  decedent  say  he  had  a  will  in  his  desk  containing  such 
\  and  such  devises. 

In  the  Courts  of  New  York,  declarations  of  a  decedent, 
The  declarations  tending  to  show  that  bis  will  once  duly  executed  was  still 

of    a    decedent    .  .  ,  ,  ... 

tending  to  show  in  existence,  have  been  rejected  as  incompetent  to  repel 

Btm  in  MUience  the  presumption  of  revocation  :  Jackson  vs  Beits,  (6  Cow- 

byThe^JSewY^^^^  ^^'^  ^V'  382,)  and  cases  there   cited.     And  although 

Courts  to  repel  a  such  declarations  are  freely  admitted  in  this  and  many 

reyocation,   are  Other  Courts,  upon  the  question  of  revocation,   or  upon 

and  *^e1sew"h^ei  ^he  general  question  of  testacy  or  intestacy,  they  are  re- 

though  wiihcau-  ceived  with  caution,  and  apparently  as  corroborative  only, 

tion,  and  only  as  »  r  r  /  t  i^t 

oorroborative,  6i  even  upon  that  question,  being  as  said  by  Sir  John  Nich- 
[ow5st%edeBof  oll,  in  Johnslon  vs  Johnston,  (1  Eng.  Mcclesiasiical  Re- 
evidece.  ports,   144.)  in  general  the  lowest  species  of  evidence, 

though  received  as  corroborative  in  the  Ecclesiastical 
Courts.  Can  such  evidence  then,  be  alone  sufficient  to 
establish  in  the  Court  of  Probate,  the  contents  of  a  will 
which  the  statute  requires  to  be  in  writing?  The  statute 
contemplating  the  exhibition  and  proof  of  the  written 
will  itself,  makes  no  provision  for  proof  of  its  contents 
in  case  of  loss  or  destruction.  Under  the  various  exi- 
gencies arising  from  casualty  or  fraud,  a  lower  grade  of 
evidence  has  been  necessarily  admitted,  and  there  may 
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probably  be  circumstances  which  would  authorize  the  Cbishomi'8H*». 
establishment  of  a  will  upon  the  mere  weight  of  proba-  Bek  et  at, 
bility  OS  to  its  execution  and  contents.  But  we  are  not 
prepared  to  admit  that  every  point  in  the  question  of  pro- 
bate may  be  left  to  that  determination.  There  must  be 
reasonable  certainty  somewhere.  And  although  in  case 
of  the  non-production  of  the  will,  under  circumstances 
which  raise  no  presumption  of  unfairness  on  the  part  of 
those  who  would  establish  it,  there  must  be  a  departure 
from  the  strict  rule  of  evidence  requiring  the  contents  of 
a  writing  to  be  proved  by  itself,  still  the  spirit  of  the 
statute,  and  the  preservation  of  those  barriers  which  it 
intends  to  erect  against  the  fraudulent  imposition  of  mere 
parol  wills,  as  well  as  the  fraudulent  suppression  of  valid 
wills  in  writing,  seem  to  determine  in  case  of  the  mere 
loss  of  a  will  against  the  sufficiency  of  parol  evidence 
of  its  contents,  not  derived  from  an  inspection  of  the 
written  will  by  the  witness,  or  from  its  actual  operation 
as  allowed  by  those  who  are  interested  against  it,  and 
may  be  presumed  to  have  had  actual  knowledge  of  its 
contents.  These  considerations  disallow  in  the  case  sup- 
posed the  sufficiency  of  the  testator's  mere  declarations, 
eithei  as  to  his  general  intentions,  or  as  to  the  particular 
import  or  effect  of  his  will.  And  if  such  declarations 
and  other  general  circumstances  more  or  less  remote 
from  the  particular  fact  be  allowed  in  case  of  fraudulent 
suppression  of  the  will,  to  be  sufficient  proof  of  its  con- 
tents, the  same  considerations  seem  to  require  that  the 
fact  of  fraudulent  suppression  which  is  to  authorize  such 
extraordinary  relaxation  of  the  rules  of  evidence,  should 
itself  be  established  beyond  reasonable  doubt. 

The  books  of  reports  contain  many  cases  in  which  xheconienfiof 
wills  lost  or  destroyed,  have  been  offered  for  probate  a  lost  will  have 
opon  parol  or  other  secondary  evidence  of  their  contents,  tabiished  in  cal 
and  many  in  which  such  wills  were  established.  But  in  ^a8ncaa7randiit 
an  examination  of  these  cases  as  extensively  as  opportu-  o^^lhe^^-ij"  „°^ 
nity  would  allow,  we  have  found  none  in  which  there  does  less  the  witness 
not  seem  to  have  been  the  evidence  of  witnesses  who  and  in  that  way 
knew,  or  might  be  presumed  to  have  known  the  contents  of^u^SoSenS! 
of  the  will,  from  their  own  inspection;  none  in  which  the  be'^admittcS™^^ 
declarations  or  even  professed  reading  of  the  decedent  cases  where  \ht 


Digitized  by  VjOOQ  IC 


416  BEN.  MONROE'S  REPORTS. 

CraBOLJc'aH**,  have  been  held  lo  be  alone  suBScient  on  this  point,  and 

Bbn  €t  du      none  which  would  sanction  their  admission  upon  the  ques* 

fraud  is  of  doubt-  tion  of  the  contents  of  the  will,  with  any  other  effect  than 
^^m ereoce  —  ^^  merely  corroborative  of  the  more  direct  evidence. 
The  cases  of  Trevelyan  vs  Trevdyan,  (1  Eng.  Ecc. 
Rep.  64 ;)  Davis  vs  Davis,  (2  J&.  277 ;)  the  case  of  Ear- 
per' swill,  (4  Bibb,  244;)  Beauchamp*$  wUl,  (4  Mon- 
roe, 362;)  Payne's  mil,  (4  Monroe,  424;)  Baker  va 
Dobyns,  (4  Dana,  220:)  Allison  \s  AUison,  {1  Dana^ 
90;)  Beall  vs  Cunningham,  (3  B.  Monroe,  390;) 
Campbell  vs  West,  (3  76.  242,)  and  Steele  vs  Pric^,  (5 
i&.  58.)  and  others  have  been  examined,  and  although 
some  of  them  indicate  a  strong  presumption  of  fraud  in 
the  suppression  of  the  will,  not  one  of  them  seems  to 
have  been  determined  on  such  evidence  of  the  contents 
of  the  will  as  is  now  in  question.  But  in  the  case  of 
Steele  vs  Price,  (5  B.  Monroe,  &8,)  which  was  the  case 
of  a  will  casually  lost  by  the  testator,  the  devise  of  the 
slaves  as  established,  was  expressly  restricted  to  include 
those  only  whose  names  were  stated  by  the  witnesses 
from  an  inspection  of  the  will. 

If  the  fraudulent  destruction  of  a  will  for  the  purpose 
of  producing  intestacy,  is  lo  have  the  effect  of  authorizing 
a  departure  from  the  rule  thus  intimated  in  Steele  vs 
Price,  and  of  throwing  open  the  proof  of  the  execution 
and  contents  of  the  will,  or  of  its  contents  alone,  to  every 
description  of  evidence  which  may  be  calculated  to  raise 
an  inference,  and  is  to  authorize  the  establishment  of 
what,  upon  comparison  of  inferences,  may  be  supposed 
to  have  been  the  probable  contents  of  the  will,  we  repeat, 
the  fact  which  is  to  authorize  such  a  relaxation  mustitr 
self,  be  placed  beyond  reasonable  doubt.  If  there  be  not 
some  stringency  in  the  rule  of  proof,  at  least  upon  this 
point,  if  a  doubtful  inference  of  fraud  is  to  authorize  the 
establishment  of  a  v^ill  by  proof  of  the  parol  declarations 
of  the  testator,  it  may  be  made  easier  to  prove  an  absent 
will  than  one  which  is  actually  produced;  and  an  induce- 
ment and  opportunity  may  be  offered  for  setting  up  spo- 
fioua  wills,  the  prevention  of  which  is  do  less  the  object 
of  the  statute  and  of  the  law,  than  is  the  frustration  of 
the  fraud  which  would  suppress  a  valid  will. 
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in.  Under  the  most  liberal  view  then,  of  the  law  ap-  CHisHoi.M'«H'i, 
f>licable  to  the  proof  of  a  will  not  in  esistance  at  the  HksmOL 
^eathof  the  supposed  testator,,  the  sufficiency  of  the  evi- 
^ence  in  this  ^5ase,  depends  upon  the  effect  of  the  proof 
ifelied  oo  by  the  propounders  of  the  will,  to  show  satis- 
factorily, that  it  has  not  been  revoked,  but  was  fraudu- 
lently destroyed  to  prevent  its  taking  effect  as  a  will,  and 
4o  the  consideration  of  this  point  wenow  proceed. 

The  fact  that  the  will  was  destroyed  before  the  death  of  Eyidenet  ezftm- 
^he  testator,  is  sufficiently  established,  and  no  presump-  ftaudiSlnt^  dei^ 
^iion  arises  in  this  case,  that  it  was  -done  by  those  who  are  tiuction  oi  the 

1  I  1  •  I    .         mi         /«.  I     .  wiU  and  revooa- 

oow  endeavoring  to  establish  it.    The  effort  on  their  part  Uon  by  Uie teste- 
rs to  show  that  it  was  secretly  and  fraudiflently  destroyed  wythatttie  pr^ 
by  Mrs,  Chisholm,  who  seems  to  have  obtained  4t  by  a  S^J^j^^jJiyoy  of 
^aessage  in  the  name  of  her  husbana,  to  the  person  with  the    conciusioa 
whom  it  was  deposited ;  and  they  attempt  further  to  show  reroked. 
that  at  the  time  when  it  was  thus  procured,  and  from  that 
time  ontil  bis  death,  he  was  in  such  a  condition  of  mintl 
as  rendered  him  incompetent  to  revoke  his  will,  even  if 
ft  was  destroyed  with  his  knowledge  or  subsequent  appro- 
.bation,  which  they  deny.     That  there  is  evidence  con- 
ducing to  prove  all  these  facts,  is  not  to  be  denied,  al- 
though thefe  is  no  direct  testimony  as  to  the  circumstan- 
ces immediately  attending  the  destruction  of  the  will, -and 
-the  evidence  of  Chisholm's  incompetency  does  not  show 
•it  te  have  been  continual.     But  giving  to  it  the  utmost 
reasonable  effect,  proves  it  to  have  been  occasional  only, 
•with  intervals  not  clearly  defined  by  the  evidence.     On 
4he  other  side,  two  visiting  physicians  prove  that  they  saw 
him,   two  or  thfee  times,  during  the  period  referred  to, 
when  tbongh  lethargic,  he  was  entirely  rational  when 
aroused  by  conversation  ;  one  of  them  thinks  he  was  in- 
sane only  with  reference  to  his  own  health  or  disease. 
•Other  witnesses  prove  his  participation  in  business  trans- 
actions within  this  period,  under  circumstances  that  leave 
410  dottbt  as  to  his  competency.     And  while  the  sale  of 
one  of  the  slaves  said  to  have  been  emancipated  by  the 
^ill,  which  constituted  one  of  these  transactions,  proves 
conclusively  a  change  of  intention,  arnl  was  a  revocation 
«s  to  that  slave,  several  witnesses  prove  his  declarations 
4U  several  periods  approaching  within  a  few  weeks  of  tbe 
Vol..  VJI.  63 


Digitized  by  VjOOQ  IC 


41B  BEN.  MONROE'S  REPORTS. 

CawHOLM'sH't.  time  of  his  death,  importing  that  he  had  destroyed  his 
Bgw  ei  €1      will  and  would  die  without  one.    Then  although  there 
appears  at  one  time,  about  or  near  two  years  before  his 
death,  to  have  been  some  dissatisfaction  on  the  part  of 
Mrs.  Chisholm.  and  a  short  separation   between  herself 
and  husband  in  consequence  of  his  having  made  or  in. 
tended  to  make  a  will  emancipating  his  slaves,  there  is  no 
proof  of  the  slightest  contest  or  dispute  between  them 
after  their  reconciliation,  which  must  have  been  long  be- 
fore the  commencement  of  his  sickness  and  alledged  in- 
competency.    And  as  her  dissatisfaction  seems  to  have 
arisen  rather  from  his  emancipation  of  one  or  two  slaves 
which  she  clai'med,  than  of  his  freeing  the  others,  the 
presumption  may  be  indulged  that  that  matter  was  settled 
to  their  mutual  satisfaction.     Be  this  as  it  may,  the  will 
as  established,  gives  to  her  for  her  life,  the  entiie  tract  of 
land  and  all  the  slaves ;  and  as  this  seems  to  place  her  in 
a  much  more  favorable  condition  than  if  her  husband  had 
died  intestate,  she  had  no  apparent  motive  of  self  inter- 
est, prompting  her  to  the  fraudulent  destruction  of  her 
husband's  will,  if  its  substance  has  been  truly  proved. 
Nor  is  there  any  thing  in  her  conduct,  so  far  as  proved, 
in  relation  to  sending  for  the  will  or  destroying  it,  that 
can  authorize  the  inference  that  in  destroying  the  will  she 
acted  without  the  authority  of  her  husband  or  in  opposi- 
tion to  his  wish.     She  mentioned  to  a  physician  by  bis 
bedside,  that  he  had  made  a  will  and  wanted  to  send  for 
and  destroy  it.  and  consulted  him.  as  to  the  propriety  of 
doing  it.    That  this  conversation  was  in  an  under  tooeoo 
her  part,  was  not  strange,  but  if  she  had  formed  the  da- 
sign  of  fraudulently  destroying  the  will,  it  would  have 
been  strange  that  she  should  mention  the  subject  to  an 
indifferent  and  respectable  individual,  and  especially  by 
the  bedside  of  her  husband,  and  without  requesting  se- 
crecy.   Then  the  other  physician  states  that  Cbisholm 
subsequently  told  him  that  he  had  made  his  will  and  left 
it  with  Mr.  Vancleave,  but  had  sent  for  and  destroyed  it, 
(or  possibly  that  he  would  do  so,)  and  leave  the  law  to 
dispose  of  his  estate.     Another  witness  also  proves  bis 
statement  that  he  had  destroyed  his  will.     And  if  these 
witnesses  do  »ot  misrepresent  the  statements  and  cosdi- 
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lion  of  Chishohn,  the  destruction  of  the  will  was,  in  Chisholm'bH's 
effect,  his  own  act,  done  for  the  purpose  of  revocation.  Ben  et  ai 
The  witness  who  went  for  the  will  and  delivered  it  to 
Mrs.  Chisholm,  says  nothing  in  his  testimony  from  which 
it  should  be  inferred  that  there  was  any  thing  done  against 
or  without  the  consent  of  Chisholm.  His  different  state- 
ments  to  the  various  witnesses,  most  of  which  he  denies 
or  explains,  and  the  inakingof  which  would  seem  to  be  , 

inconsistent  with  the  secrecy  and  fraud  imputed  to  the 
transaction,  if  they  serve  to  impair  bis  credit,  do  not  es- 
tablish any  fraudulent  act.  And  it  is  to  be  observed  that 
his  character  for  veracity,  is  sustained  by  several  wit- 
nesses, and  indeed  by  all  who  speak  on  the  subject. 
There  is  also  evidence  of  declarations  by  Chisholm,  iudi- 
eating  that  he  supposed  he  bad  a  will  some  short  time  be. 
fore  his  death.  But  the  witnesses  who  speak  of  them, 
geoerally  make  the  impression  that  he  may  not  then  have 
been  perfectly  clear  in  his  mental  faculties.  While  the 
witoesses  detailing  the  opposite  declarations,  make  a  dif- 
ferent impression  as  to  his  mental  condition  at  the  time. 
We  will  not,  however,  pursue  this  branch  of  the  subject, 
upon  which  it  might  have  been  sufficient,  at  once,  to  say 
that  the  evidence  does  not  establish  satisfactorily,  the 
fraudulent  or  improper  destruction  of  the  will,  and  that 
it  wonld  be  difficult  to  say  that  the  preponderance  is  not 
IQ  favor  of  a  revocation  by  the  decedent. 

It  follows,  that  in  our  opinion,  the  evidence  on  the 
whole  case,  is  insufficient  to  establish  any  provision  of 
Che  supposed  will,  as  the  valid  will  of  Benjamin  Chis- 
holm ;  and  as  we  perceive  no  error  in  the  trial  to  the  pre- 
judice of  the  propounders  of  the  will,  no  new  trial  is  ne- 
cessary, but  we  proceed  to  pronounce  Onally  in  the  case. 

Wherefore,  the  judgment  of  the  Green  Circuit  Court, 
reversing  that  of  the  Green  County  Court,  and  ordering 
to  record  as  the  will  of  Benjamin  Chisholm.  the  devise 
of  bis  land  and  slaves  as  stated  in  said  judgment,  is  re- 
versed, and  the  cause  is  remanded  with  directions  to  af- 
firm the  judgment  of  said  County  Court. 

Morehead  ^  Reed  for  plaintiffs ;  Robertson  4"  McKec 
and  Harlan  Sf  Craddock  for  defendants. 
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Chatcery.  Paynter,  &c.  vs  Evans. 

Cast  109.  Error  to  the  Greenup  Circuit. 

Chancery  jurisdiction. 
July  19.         Judge  Brbck  delivered  the  cpinion  of  the  Court 

It  very  satisfactorily  appears  that  before  Myers  saed 
Where rdcfcnc©  out  his  guamishee  warrant,  Evaris  had  assumed  to  pay 
asEiastaguaini-  Jesse  Paynter  what  he  owed  David  Paynter.  Upon  the 
to  mi?*it  J?^*  trial,  therefore,  of  that  warrant.  Evans  should  have  plead 


asEiastaguaini-  Jesse  Paynter  what  he  owed  David  Paynter.    Upon  the 

shee.aodhe"  " 
to  make  it  ^ 

**"^  *il*'*^rh**'  *"^  relied  upon  that  fact,  and  if  the  defence  had  been  inr- 


■on^  the    Chan- 

eeiior  eaimot  le-  properly  overruled  by  the  Justice,  he  should  hare  appeal- 
ed. So  aho  if  the  judgment  upon  the  guamishee  war- 
rant had  been  a  good  defence  upon  the  trial  of  the  war. 
rant  of  Jesse  Paynter,  Evans  should  have  plead  and  reli- 
ed upon  it.  and  if  the  decision  of  the  Justice  had  been 
erroneous,  have  appealed  from  it. 

Whether  in  point  of  fact,  defence  was  made  on  the 
trial  of  either  of  the  warrants,  does  not  very  c^early  ap- 
pear, nor  is  it  material ;  ff  made,  a  Court  of  equity 
would  not  afterwards  have  jurisdiction.  Qn  the  other 
hand,  if  no  defence  was  attempted,  no  reason  or  cause  is 
shown  for  the  failure.  So  that  in  either  view  of  the  case, 
as  defence  before  the  Justice  was  ample,  and  shouM  have 
been  there  made,  the  Court  below  had  no  jurisdiction. 

It  is  true  it  is  a  hard  case  upon  the  complainant  to  have 
to  pay  the  same  debt  twice,  but  this  results  from  his  own 
neglect  and  inattention,  or  from  mistaken  counsel,  and 
the  Chancellor  cannot  relieve  him  as  to  either  judgment. 

The  decree  must  be  reversed  and  the  cause  remanded, 
with  directions  to  dismiss  the  complainant's  bill  and  dis- 
solve his  injunction  with  damages  and  costs  as  to  the  de- 
fendant, Jesse  Paynter,  as  well  as  to  the  defendant  Myers. 

Davis  andBeatty  for  plaintiffs. 
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Thompson  vs  Thompson's  Ex'rs.  DBxirfuB. 

Error  to  the  Hickman  Circuit.  Case  110. 

Ddinve.    Practice  in  suits  at  law. 

JuDoi  Simpson  delivered  the  opinion  of  the  Court  July  19. 

This  is  an  action  ofdetinae  for  a  slave,  alledged  in  the  CMe  stated, 
plaintiff's  declaration  to  be  of  the  value  of  four  hundred 
dollars.  The  defendant,  after  the  service  of  process, 
having  made  default,  the  Court,  without  the  intervention 
of  a  jury,  rendered  a  judgment  for  the  slave,  if  to  be  had, 
if  not,  then  for  the  sum  of  four  hundred  dollars,  his  val- 
ue, as  alledged  in  the  plaintiff's  declaration. 

A  default  of  the  defendant  in  an  action  of  detinue,  ad-   ^Tbe  default  of 

.^       ....  ^ ...         i.         .  ,  .the  defendant  in 

inits  the  plaintiff  s  right  of  action  to  the  property  sued  an  action  of  deti. 
for,  but  not  the  value  as  stated,  and  a  jury  is  necessary  to  piamiir™rightio 
inquire  into,  and  assess  the  value,  as  well  as  the  dama-  ^•^ie^Jiil^'e^jS! 
ges  sustained  by  the  plaintiff  by  reason  of  the  detention.  |edsed,andainTy 
The  defendant  is  materially  interested  in  the  value  placed  theVaiue'of^the 
upon  the  slave.    Notwithstanding  he  may  discharge  the  jli^o^^SftentTo'S 
jodgmcnt  for  the  alternate  value  by  a  delivery  of  the  before  judgment, 
alave,  yet  he  may  die  or  run  away,  or  other  unavoidable 
accidents  may  prevent  his  delivery,  whereby  the  defend- 
ant becomes  liable  for  the  assessed  value,  whether  it  be 
or  not  the  real  value  of  the  property  sued  for. 

Wherefore,  the  judgment  is  reversed,  and  cause  re- 
manded for  further  proceedings  consistent  with  this  opin- 
ion. 

W.R.  Bea//y  for  plaintiff;  £.  I  ^tiZZocft  for  defendants. 
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CfliircsHT. 
Case  til. 

July  19. 
Cue  stated. 


Decree  of  the 
Cirouit  Court. 


A  party  shall  not 
excQse  himself 
from  answering  a 
bill  in  chancery, 
by  suggesting 
that  he  must  sub- 
ject himself  to  a 
supposed  crime 
or  misdemeanor, 
though  the  Court 
"Will  not  subject 
him  by  his  own 
oath  te  punish- 
ment: Mitford*8 
Plead,  »266.  If 
siieh  bill  is  filed 
9iere1y  tor    dis- 


Meres  t;^  Chrisman,  &c. 

ApPSAL   from   tub   FlBMIHG    ClBCUIT. 

Torts.    BiUs  of  discovery.     Chancery  jurisdiction. 

Judge  Simpson  delivered  the  opinion  of  the  Court. 

This  is  a  suit  in  chaDceiy  brought  by  the  plaintiff  in 
error  against  Alexander  and  John  Chrisman.  The  com- 
plainant alledges  that  the  derendant  Alexander,  seduced 
and  debauched  his  infant  daughter^  and  after  setting  foiih 
such  facts  as  would  entitle  him  to  a  recovery  at  law  for 
the  injury,  charges  that  the  defendant,  to  prevent  him  from 
suing  him  at  law,  and  obtaining  legal  redress,  hadfraudu. 
lently  sold  and  conveyed  his  property  to  his  father  and 
codefendant,  John  Chrisman,  and  had  absconded  and 
left  the  State.  He  asked  for,  and  obtained  an  attachment ; 
and  a  demurrer  having  been  filed  to  the  bill,  it  was  sus- 
tained, and  the  bill  dismissed. 

The  decree  of  the  Court  dismissing  the  bill,  is  attempt- 
ed to  be  sustained  on  two  grounds. 

1st.  That  as  the  commission  of  the  offence  charged 
subjected  the  defendant  to  a  penal  prosecution,  he  was 
not  bound  to  answer  to  it. 

And  secondly,  that  a  Court  of  chancery  has  no  juris* 
diction  in  cases  of  tort,  and  cannot  take  cognizance  of 
such  injuries,  even  where  the  defendant  has  left  the 
State,  so  that  process  at  law  cannot  be  served  upon  him. 

The  first  objection  to  this  mode  of  proceeding  is  found- 
ed on  a  misconception  of  the  nature  of  the  rule  in  equi- 
ty, which  excuses  a  party  from  making  a  discovery  that 
might  subject  him  criminally.  A  party  shall  not  protect 
himself  against  relief  in  a  Court  of  equity,  by  alledging 
that  if  he  answers  the  bill  filed  against  him,  he  must  sub- 
ject himself  to  the  consequences  of  a  supposed  crimefr 
misdemeanor,  though  the  Court  will  not  force  him  by  his 
own  oath,  to  subject  himself  to  punishment:  {MUforis 
Pleadings,  256.)  If  the  bill  in  such  a  case  is  merely  a 
bill  of  discovery,  a  demurrer  to  it  will  lie.     But  if  it  be 
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filed  for  relief,  althoagh  the  defendant  may  decline  lo  an-         Mbbm 
swer,  or  may  demur  to  that  part  of  it  which  requires  a  Chbibman,  ac, 
discovery,  yet  a  general  demurrer,    that  precludes  relief  cover^, a  demur- 
as  well  as  discovery,  will  not  be  sustained.  If  filed  for^eiief^ 
But  the  second  objection  is  a  valid  one,  and  fatal  to  ^c^fnV*!^"^^ 
the  relief  sought  by  the  complainant.     Oui  Acts  of  As-  Bwer,  or  marde- 
sembly  which  authorize  proceedings  against  absent  and  \pMchrequirera 
nonresident  defendants,  are  confined  to  demands  arising  ageneraf'demur- 
out  of  contracts.    The  jurisdiction  of  Courts  of  equity  cludellHt^ieFM  • 
has  not  been  extended  to  injuries  in  cases  of  tort.    The  weiia!«  discovc- 
GhancelloT  has  no  power  in  such  cases  to  liquidate  the  sustamed. 
-damages.     It  is  exclusively  the  province  of  the  Courts  at  ^he  statutes  of 
law,  through  the  Instrumentality  of  a  jury,  to  determine  ^^.^cged^n^s"^? 
the  amount  to  which  the  plaintiff  is  entitled  for  such  inju-  jainst  absent  de- 
fies.    When  the   amount  has  been  ascertained,   and  a  residenu,  do  not 
judgment  rendered  for  it.  a  Court  of  equity  will  lend  its  ?o7tlVutto'cMM 
aid  in  removing  obstacles  in  the  v\ay  of  its  collection,  and  arising    out  of 

.     .         ,      °  I        •       .  1    /.       ,  contracts.  Chan- 

a  suit  m   chancery  may  be   mstituted  for  that  purpose,  ceiior's  jurisdic- 

But  the  Chancellor  has  no  jurisdiction   in  cases  of>tort,  fend toTorts— he 

lo  give  relief  in  damages  for  the  injury,  although  the  par-  ^"SatS^^^the 

ty  aggrieved  may  not  be  able  in  consequence  of  the  ab-  damages. 
sence  of  the  defendant  fiom  the  State,  to  proceed  at  law 
and  obtain  a  judgment. 

It  is  true,  that  as  the  law  stands,  a  parly  who  has  re-  As  the  laws  of 

moved  from  the  Stale,  and  has  no  place  of  residence  in  i^andJ^^ere*°iB 

it,  cannot  be  proceeded  against  at  law  for  the  purpose  of  nomodeofcom- 

enforcing  his  appearance,  either  by  attachment  or  procla-  pcarance  by  at- 

mation,  which  can  only  be  resorted  to  upon  the  return  of  cianStionrof  ^a 

not  found  on  a  capias  which  has  been  previously  issued  ;  answer  foTa  tort 

but  if  this  be  a  defect  in  the  law,  and  admitting  that  jus-  committed     ia 

.        .  .  .  ,     .,         ■'.        ihisSUte. 

ticeand  expediency  require  that  our  citizens  shall  receive 
redress  in  our  own  Courts  for  injuries  inflicted  here,  in- 
stead of  being  compelled  to  resoit  to  the  tribunals  of 
another  State  to  which  the  party  has  removed,  it  is  with 
the  Legislature  alone  to  supply  the  remedy,  it  being  the 
duty  of  the  Judiciary  to  expound  and  enforce,  and  not  to 
make  the  laws. 

Wherefore,  the  decree  of  the  Circuit  Court  dismissing 
the  bill',  is  affirmed. 

Cord  and  TAroop  for  appellant;  Meeker  for  appellees. 
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Chancery. 
Cast  112. 

JtUy  21. 
Cu«BUted. 


M ajhugh  vs  Mayhugh. 

Ekror  to   the   Fleming  Circuit. 
Alimony. 

•Chief  Justiob  Mabsball  delivered  the  opinion  of  the  CouiL 

Strangers  as  we  are  to  these  parties,  except  as  Chef 
^ippear  in  the  record  before  us,  it  is  yet  impossible  to  re- 
ject upon  their  past  and  present  condition,  without  feel- 
ings of  deep  regret.  After  a  harmonious  union  of  more 
than  twenty  years,  from  youth  to  advancing  age,  during 
which  they  have  reaped  in  an  increasing  prosperity  and 
respectability,  the  fruits  of  industry  and  good  deportment, 
•aod  in  the  midst  of  a  numerous  family  of  children,  have 
enjoyed  the  happiness  which  flows  from  mutual  kindness 
and  respect,  the  scene  is  suddenly  changed.  Instead  of 
•peace,  discord  prevails.  Distrust  succeeds  to  confidence. 
Insult  {dikes  place  of  kindness.  Strife,  reaching  even  to 
violence  occurs,  and  at  length  a, separation  ensues,  and 
the  wife  appeals  to  the  laws  of  the  land  to  secure  to  her  a 
support  independant  of  the  will  of  her  husband.  The 
only  cause  of  this  unfortunate  state  of  things  is  to  be  found 
in  the  fact  that  the  husband,  after  so  long  a  period  of  ao- 
disturbed  confidence  in  the  fidelity  of  his  wife,  permitted 
>a  suspicion  of  her  chastity,  as  groundless  in  any  conduct 
of  hers,  as  it  would  seem  to  have  been  painfully  real 
on  his  part,  to  enter  and  engross  his  mind.  He  did  not 
•conceal  his  suspicions,  nor  reserve  them  for  reasonable 
proof,  nor  make  them  the  ground  of  serious  admonition 
or  remonstrance,  nor  yet  did  he  pursue  the  course  which 
entire  conviction  of  their  truth  might  have  prompted,  of 
leaving  his  wife  or  removing  her  from  his  home.  He  re- 
proached her  openly  and  habitually,  in  the  presence  of  ^ 
her  children,  whom  he  disclaimed  as  being  his,  and 
yielding  to  his  passion,  he  seldom  spoke  to  her  except  in 
the  way  of  anger  and  insult.  The  wife  seems  not  to  have 
been  of  a  temper  to  sink  under  such  a  course  of  provo- 
king persecution,  nor  does  it  appear  that  she  endeavored 
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ta^ooihe  her  husband  or  to  allay  his  jealousy.  Wb^ethefr  Vaybum 
she  always  retorted  when  thus  assailed  by  him,  cannot  MAYHooa. 
be  known,  but  it  appears  that  she  sonaetimes  did.  May- 
bogh  denies  that  he  ever  used  personal  violence  as  charg- 
ed. But  although  we  are  of  opinion  that  heiiever  used 
such  violence  as  indicated  a  design  to  injure  her  person, 
or  such  as  occasioned  apprehension  of  injiny  on  her  part, 
it  is  proved  by  two  of  his  sons,  that  on  different  occasions, 
even  after  their  verbal  altercations  had  ceased  for  a  con- 
siderable time,  be  would  spit  upon  her  and  in  her  face^ 
and  after  making  all  due  allowance  for  any  bias  which 
these  witnesses  may  ha-ve  displayed  ot  felt  in  favor  of 
their  mother,  we  cannot  disbelieve  the  fact  thus  specifi- 
cally stated  by  both.  Nor  can  we  omit  to  »emaik  that  it 
16  not  the  least  among  the  painTul  consequences  of  the 
state  of  things  for  which  the  father  must  be  held  reepen- 
sible,  since  it  has  followed,  tstep  by  step,  in  almost  neces- 
sary succession,  from  h«s  own  tjnfounded  jealousy,  that 
the  children  of  common  parents  have  been  thus  brought 
to  take  sides  with  one  against  the  other,  and  that  the 
father  should  find  it  necessary  to  charge  some  of  them 
with  improper  motives  for  their  conduct  in  this  contest, 
and  to  discredit  their  testimony,  if  not  even  te  insinuate 
the  chaige  of  perjury. 

While  the  grmving  discord  between  Mayhugh  and  bis 
wife  was  progressing  towards  its  -consumrmation,  the  in. 
terferance  of  her  relations  in  her  behalf,  besides  embit-  ^ 

teiing  the  feelings  of  her  husband  and  tending  to  widen 
tbe  breach  between  them,  led  to  a  quarrel  and  an  assault 
upon  him  by  her  father,  which  terminated  in  the  death  of 
the  latter,  killed  by  Mayhogh  in  self  defence.  In  conse- 
quence of  this  act,  he  seems  to  have  thought,  and  the 
evidence  tends  te  support  the  opinion,  that  he  could  not 
safely  continue  at  his  residence  in  Mason  county,  which 
was  in  the  neighborhood  of  his  wife's  relations,  who  be- 
sides as  he  supposed,  had  aggravated  their  domestic  dit 
Terences.  He.  tberefere,  determined  to  reinove  te  a  farm 
which  he  owned  in  the  county  of  Nicholas,  and  as  prepa- 
ratory thereto,  rented  out  his  honf>e  farm  in  Mason.  This 
course  rendered  it  necessary  that  his  family  should  either 
accompany  him  or  remove  to  some  oUier  home.  And  as 
Vol.  VII.  54 
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Matbuob       his  wiTe  and  children  refused  to  go  with  him,  a  farm  ia 
Matbuor.       the  neighborhood,  and  near  the  relations  of  the  wire,  was 
'^  rented  by  the  oldest  son,   then  an  adult,  to  which  Mrs. 

Mayhugh  and  her  children,  wiih  a  large  portion  of  the 
household  and  kitchen  furniture  and  a  supply  of  the  pro- 
visions on  hand  and  farming  utensils  and  stock,  were  re- 
moved by  the  wagons  and  servants  of  Mayhugh,  who  also 
sent  with  them  a  negro  woman,  siill  retained.  He  con- 
tinued to  make  contributions  towards  their  support  until 
near  the  end  of  the  year,  when  the  credits  which  he  had 
allowed  to  them  in  two  stores,  were  stopped  by  his  order, 
and  Mrs.  Mayhugh,  with  the  family,  having  got  back  to 
the  home  farm,  by  renting  from  the  tenent  of  Maybugh, 
who  at  the  time  of  separation  had  gone  to  his  farm  ia 
Nicholas,  Mrs.  Mayhugh,  at  this  juncture,  filed  her  bill 
for  alimony.  Two  questions  of  fact  affecting  the  char- 
acter of  tliis  separation,  are  left  somewhat  in  doubt. 
The  one  being  whether  Mayhugh  participated  in  the  ar- 
langement  for  renting  the  farm  to  which  his  family  moved 
when  he  went  to  Nicholas  county,  the  other  whether  be 
made  any  effort  to  prevail  on  his  wife  to  accompany  bini, 
or  even  desired  her  to  do  so.  We  infer,  however,  that 
the  arrangemerit  alluded  to,  w*as  made  with  his  sanction 
and  probably  with  the  expectation,  authorized  impliedly 
at  least,  by  him,  that  he  would  pay  or  aid  in  paying  the 
rent,  which  however,  we  are  not  satisfied  that  he  has 
'  done.     It  seems  too,  that  be  proposed  that  his  wife  should 

go  to  the  Nicholas  farm,  but  we  are  not  satisfied  that  the 
proposal  should  not  be  understood  rather  as  a  license  than 
as  a  solicitation  or  even  request.  From  these  and  other 
cirAomstances  attending  the  separation,  the  fair  presump- 
tion is,  that  it  took  place  by  mutual  consent,  and  that 
although  not  perhaps  agreeable  to  either  party,  it  was 
deemed  expedient  by  both,  and  was  doubtless  thus  as- 
sented to.  under  the  mutual  understanding  that  Mayhugh 
was  to  make  the  necessary  contributions  towards  the  sup- 
port of  his  wife,  and  probably  with  the  expectation  on 
his  part,  that  a  re-union  might  take  place  before  the  end 
of  the  year.  Indeed  he  seems  to  have  visited  the  family 
during  that'period,  and  to  have  made  various  advances  for 
them.    He  says  that  he  countermanded  the  orders  for 
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•npplying  them  on  his  credit  as  above  stffted,  a»  a  roeaas  Matbd6ii 
of  inducing  his  wife  to  consent  to  live  with  him  and  be  Mayhuqh.  _ 
supported  at  home,  where  he  avows  his  willingness  and 
anxious  desire  still  to  receive  and  support  her  and  his 
children.  But  it  is,  perhaps,  unfortunate  that  he  did  not 
resort  to  other  means  of  inducing  her  to  rel^urn,  and  ad- 
dress himself  to  her  affections  rather  than  to  her  ueces-^ 
sities. 

It  is  perhaps,  also  unfortunate  that  Mrs.  Mayhugh  did 
not  accept  the  offer  or  her  husband,  cold  though  it  may 
have  been,  and  accompany  him  to  Nicholas.  It  was  not 
unieasonable  that  he  should  desire  to  leave  a  neighbor- 
hood where  he  conceived  his  person  to  be  in  danger,  and 
vrith  which  perhaps,  were  associated  the  causes,  however 
insuiBcient,  of  his  jealousy.  His  farm  in  Nicholas, 
though  not  deemed  altogether  eligible,  even  by  himself, 
as  a  residence  for  his  family,  would  present  itself  at  once, 
as  in  point  of  convenience,  an  eligible  place  of  removal, 
at  least  for  a  time.  The  surrender  of  her  objections  in 
compliance  with  his  convenience  and  with  his  right  to  de- 
termine the  place  of  his  family  residence,  the  removal  to 
a  different  situation,  and  a  little  patience  and  affection  on 
Che  part  of  his  wife,  might  peihaps,  have  obliterated  his 
unjust  suspicions,  restored  quiet  to  his  own  mind,  and 
brought  back  peace  and  harmony  to  the  family  mansion. 
If  with  a  reasonable  prospect  of  attaining  such  a  result, 
by  removing  with  her  husband,  Mrs.  Mayhugh,  with  the 
full  opportunity  for  reflection  which  the  occasion  afforded^ 
was  willing  rather  to  sacrifice  this  prospect  than  to  yield 
her  partiality  for  a  residence  in  Mason,  or  her  objections 
to  a  residence  in  Nicholas,  we  should  deem  her  but  little 
worthy,  either  of  the  character  given  to  her  by  the  wit- 
nesses, or  of  that  aid  for  which  she  appeals  to  the  law. 
If,  as  is  contended,  such  were  the  motives  for  her  perse- 
verance in  following  her  own  will  and  resisting  that  of 
her  husband,  we  should  be  disposed  to  characterize  the 
separation  as  being  rather  an  abandonment  on  her  part 
Chan  on  the  part  of  her  husband. 

Bot  such  a  conclusion  might  be  as  unjust  to  her  as  it 
would  be  injurious.  Without  allowing  too  much  weight 
•lo  the  feeling  of  resentment  naturally  produced  by  a 
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MiTMCH       course  of  conduct  on  the  port  of  her  husband,  tending 
Mathuob.       not  only  to  provoke  but  to  degrode  her,  there  is  no  evi- 
^^^'''^'^"'^  dence  of  any  act  or  assurance  of  his,  on  which  she  couM 
have  built  a  well  founded  expectation  that  she  might  not 
be  subject  to  ihe  same  treatment  in  Nicholas,  among 
strangers,  as  she  had  received  in  Mason,  where  she  was 
known  and  respected.     He  had  neither  discarded  his  sus- 
picions nor  retracted  his  accusations.     He.  had  given  no 
evidence  of  returning  confidence  and  respect.     But  still 
nursing  the  jealousy  which  was  the  cause  of  all  the  evil, 
and  with  feelings  exasperated  rather  than  softened  by  the 
remfrining'sense  of'  aifection  and  duty  toward^  his  wife, 
lie  seems-  to  have  habitually  preserved  a  reproachful  and 
threatening  silence  or  to  have  vented  his  bitterness  in  op- 
probiou9  language  or  in  more  contemptuous  acts.     We 
carniot  say  that  Mrs.  Mayhugh  had  no  reasonable  ground 
to*  fear  that  a  remova4  to  Nicholas  would   produce  no 
ldc»f  pferfeetion  change.     We  cannot  ssy  that  under  the  existing  circum- 
is  not  the  rule  of  stances,  she  was  imperatively  bound  in  duty  as  a  wife,  to 

d«ci8ioa   in  hu-  .......  *  .  j 

man  tribunals;  go  With  her  husbaud  among  Strangers,  who  would  receive 

o"^  ^  excci"^nce  their  impressions  from   him,  and  when  if  not  despised 

bie' by ' Ve ' Varl-  "b^ad,  she  might  at  home,  and  without  Ihe  support  of 

out  classes   to  friends,  be  reproached  as  an  adultress,  atid  spit  upon  and 

which  it  nifty  be  .  ..^  ,     ,  •    .        -r         xr  • 

applied.  spurned  as  a  guilly  and  degraded  wife.     K  some  wives 

would  have  encountered  eveiy  risk  in  the  hope  of  resto. 
fing  peace  and  happiness,  some  others  might  have  sunk. 
broken  hearted,  under  the  cruel  conduct  of  the  husband. 
Such  instances  furnish  no  ptactical  standard  for  estima- 
ting in  a  Court  of  justice,  either  the  rights*  or  duties  of 
wives.  The  criterion  by  whfeh,  in  humon  tribunals,  the 
conduct  of  human  beings  is  to  be  estimated,  should  be 
formed  not  according  to-  the  ruie  either  of  ideal  perfection 
or  of  occasional  exi^ellence.  but  according  to  that  stand- 
ard which,  being  attainable  by  the  variousclasses  to  which 
it  is  to  be  applied,  is  sufficiently  high  to  ensure  the  pre- 
servation and  promotion  of  the  morals  atxl  good  erder  of 
society. 

If  in  view  even  of  these  principles  as  applieabfo  to  the 
oJSciMrJn^Bto  ^**^  before  us,  we  should  not  say  thai  Mrs.  Mayhugh  was 
tiie  degree  of  wholly  blameless,  either  in  her  occasional  retorts,  under 
between  ^''has-  the  provoking  language  and  conduct  of  her  husband,  or 
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In  determining  not  to  accompany  him  to  Nicholas,  w©       M*nnmn 
are  still  aware  of  the  injustice  of  deciding  upon  the  con-       Mavbom. 
duct  of  either  parly,  in  view  only  of  detached  poitionsof  band  and  wife* 
an  entire  transaction,  and  of  the  necessity  in  determin-  mino^*he  dgh?of 
ing  the  merits  of  a  domestic  controversy  such  as  is  now  the  wife  to  «cp- 

-  arate    fiosa   the 

before  US, of regardingateachstageofthetransactionwhich  hu^baud      and 
may  be  brought  up  for  judgment,  not  merely  the  acts  then  uIS' Coua^'mUsc 
done,  but  also  the  existing  state  of  the  controversy,  the  |°°''  "vocaiioS 
actual  relations  in  which  it  has  placed  the  parties,  and  on  the  one  hand 
the  causes  which  have  produced  a  slate  of  things  in  which  duties '^ot^Tus- 
cach  claims  to  justify  by  the  conduct  of  the  other,  and  to°eich"oihr/on 
how  the  other  acts,  which  abstractly  considered,  are  obvi-  the  other. 
oasly  inconsistent  with  duty.    When  therefore,  on  look- 
ing to  the  origin  and  course  of  this  unfortunate  difference 
between  parties  who  had  long  maintained  in  its  true  spir- 
it, a  union  which  should  have  Issted  until  death,  we  find 
the  sole  cause  in  the  unfounded  suspicions  of  the  husband, 
and   in  his   unjustifiable  reproaches   and  aspersions   of 
his  wife,  it  would  be  withholding  that  indulgence  which 
human  laws  owe  to  human  infirmity,  to  say  that  the  law 
requiring  her  under  all  circumstances,  to  pursue  the  course 
of  obedience  and  affection,  allowed  of  no  excuse  for  the 
ebulitions  of  resentment  on   her  [>art,  under  whatever, 
provocation.     And  to  say  further,  that  as  these  inexcusa- 
ble ebulitions  on  her  part  necessarily  tended  to  widen  the 
breach  and  to  inflame   the  resentment  of  her  husband, 
therefore  she  ancj  not  he  should  be  held  liable  for  scenes 
of  altercation  and    violence,   and   ultimate    separation 
which  ensued,  would  not  only  evince  an  undue  partiality 
to  the  stronger  sex,  but  would  pervert  the  authority  given 
to  the  husband  into  a  license  for  oppression,  and  the  obe- 
dience imposed  upon  the  wife,  into  a  sentence  of  abject 
submission. 

If  Mrs.  Mayhugh,  though  innocent,  had  by  any  impro- 
priety or  imprudence  of  conduct,  given  even  slight  cause 
for  the  suspicions  or  jealousy  of  her  husband,  it  would 
have  been  diflScult  to  excuse  the  omission  of  every  rea- 
sonable effort  on  her  part  to  soothe  his  excitement  and  re- 
move its  cause.  But  there  is  no  pretence  furnished,  eith- 
er in  the  pleadings  or  the  proof,  that  there  was  in  fact 
any  such  cause,  either  in  any  particular  act,  or  in  the 
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Mathvoh  general  conduct  of  the  wiTe.  AH  the  witnesses  place 
MiYBUffH.  her  above  suspicion.  And  her  husband  while  in  his  an- 
avvers  he  seems  studiouily  to  abstain  from  avowing  a 
change  in  his  opinion  and  from  retracting  his  charges, does 
not  insinuate  that  there  was  any  ground  for  making  them. 
We  aie  compelled  to  the  concision  that  his  suspicions 
and  jealousy,  were  the  mere  results  of  itnaginaiion,  under 
the  effects  of  some  delusion  or  hallucination  of  mind,  or 
under  the  effects  of  intoxication,  to  which  there  is  some 
obscure  allusion.  And  although  it  might  have  been  the 
duty  of  the  wife,  under  all  circumstances,  to  bear  pa- 
tiently the  charges,  and  to  endeavor  to  remove  the  sus- 
picions of  her  husband,  groundless  as  they  were,  we 
cannot  say  that  she  did  not  forbear  as  long  as  forbearance 
was  possible  to  her  nature,  or  that  her  retaliatory  lan- 
guage at  length  resorted  to,  was  either  wholly  inexcusable 
under  the  circumstances,  or  that  ihey  formed  a  justifica- 
tion of  the  subsequent  conduct  of  her  husband,  who  was 
first  guilty  of  the  gross  Tioiation  of  marital  duty,  from 
which  followed  naturally,  if  not  properly,  all  the  coosC' 
quences  which  actually  characterize  the  ease. 
We  are  of  opinion,  therefore,  that  although  Mrs.  May' 
When  the  hus*  ^^S^  ^^Y  "^^  ^^  blameless  in  every  part  of  the  contra- 
band's conduct  versy,  she  has  not  forfeited  the  rights  of  a  wife,  and  i» 

towardj  llie  wife       .,..,,  ,  Z,  ..        i 

is  such  an  habit-  Still  entitled  not  only  to  a  support  from  him,  but  to  a  re- 
peraecutior  as  tum  of  his  affection  and  confidence.     And  although  we 

bands°of  mair^  "^*y  ^^'"'^  ^*^**  *^*^®  P®^^^  ^^  ^^^  conduct  during  the  pro- 
inonyaplace  of  grcss  of  the  Controversy  were  unwise,  i^nd  in  that  sense 

wretchcdncaa  6l    7  ,,  -..  ,  .».  /.. 

degradation,  she  imprudent,  yet  we  are  of  opmion  that  the  history  of  the 
ariYhaTraiimoi  csse  as  gathered  from  the  testimony  and  adverted  to  in 
^^  this  opinion,  is  such  as  in  the  language  used  in  Finky^s 

Finley,  (9  Dana,)  ''shows  such  habitual  persecution  on 
the  paitof  the  husband,  as  to  render  the  bonds  of  matii- 
mony  to  a  prudent  woman,  the  bonds  of  wretchedness 
and  oppression."  Under  this  piinciple,  she  was  entitled 
to  alimony  when  she  filed  her  bill.  And  we  do  not  con. 
cur  with  the  counsel,  in  the  position  so  earnestly  main- 
tained, that  the  imperfect  compromise  which  afterwards 
occurred,  has  essentially  changed  her  rights.  That  ar- 
rangement was  rather  a  compromise  of  the  suit  than  of 
the  difficulty  which  had  produced  the  separation.    Add 
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although  it  provided  on  the  one  side  Tor  a  dismissal  of  the  Hatbom 
«uit.  it  secured  nothing  more  on  the  other  than  a  contii-  MiYHufiv. 
•bution  for  one  year  to  the  support  of  the  wife,  leaving  her 
future  support  either  wholly  unprovided  for«  or  else  to 
rest  in  the  will  of  the  husband  or  the  coersion  of  the  law; 
and  what  is  still  more  to  the  purpose,  not  implying  re- 
conciliation, nor  producing  or  providing  far  coliabitation. 
The  salutary  principle,  Ihat  ieconciliatio4)  a^  cohobita- 
tlon  should  bar  all  further  complaint  for  previous  grievan- 
ces, does  not  apply  to  the  case.  There  was  neither  recon- 
ciliation nor  cohabitation  for  the  time  being,  nor  even  a 
definite  agreement  securing  them  in  future.  The  prom- 
ise or  representation  of  Mayhugh,  that  he  would  in  the 
course  of  the  year  purchase  a  farm  in  Bourbon,  or  else- 
where, that  would  be  acceptable  to  his  wife,  though  it 
was  an  acknowledgement  of  his  obligation  to  support  her, 
and  evinced  a  disposition  at  the  time  to  do  it  in  a  man- 
ner which  would  be  agreeable  to  her,  left  him  at  liberty 
to  do  as  he  pleased  on  the  subject,  as  he  said  afterwards 
he  would  do.  And  when  within  a  few  days  he  notified 
his  wife  and  son  to  quit  his  Mason  farm  at  the  end  of  the 
year,  for  which  he  had  agreed  to  settle  the  rent  for  them. 
it  was  but  a  prudent  precaution  on  the  part  of  Mrs.  May- 
hugh, to  file  her  amended  bill,  repudiating  her  order  to 
dismiss  the  suit,  and  praying  that  it  might  progress.  He 
says  in  answer  to  the  amended  bill,  that  the  notice  to 
quit  was  intended  merely  to  put  it  in  his  power  to  deliv- 
er possession  of  the  Mason  farm  .under  a  sale  whidh 
would  be  necessary  to  enable  him  to  purchase  another  at 
he  bad  promised.  But  the  amended  bill  did  not  prevent 
hiiR  from  consummating  his  purpose,  and  he  has  never 
done  it.  And  we  have  again  to  say,  that  it  is  perhaps  un- 
fortunate that  he  should  have  attempted  to  operate  upon 
his  wife  by  coersion  rather  than  by  means  belter  suited  to 
convince  her  of  his  affection  and  respect.  This  notice 
to  quit,  given  without  explanation,  and  under  circum* 
stances  evincing  neither  affection  nor  confidence,  implies 
that  he  felt  bound  by  the  compromise  only  so  far  as  be 
had  undertaken  in  writing  to  settle  the  year's  rent,  and 
would  suffice,  if  there  were  nothing  else,  to  prove  that 
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Mathugb      there  was  no  reconciliation,  no  return  of  affeclioa  and 
MiyHuoH.       confidence,  no  agreement  or  prospect  of  reunion. 

Under  all  the  circumstances  of  the  case,  we  are  of 
The  court  should  opinion,  that  Mrs.  Mayhugh  was  entitled  to  a  decree  for 
^n\&rge^^oT^'  ^^  alimony  to  such  an  amount,  as  without  being  excessive, 
OTinish   decrees  in  view  of  her  husband's   resources,    would   yet  insure 

for  alimony,  ^as  p        *t  j  .••.. 

the  circuinatan-  her  a  comiortable  support  accordant  with  her  position*  la 
baod^^may  mC-  society,  and  independently  of  her  husband's  will  or  dis- 
cateto  be  prop,  crelion.  And  although  the  annual  value  of  bis  estate  is 
not  clearly  shown,  and  we  were  at  first  disposed  to  think 
the  annuity  of  $300.  decreed  to  the  wife,  in  addition  to 
the  property  sent  with  her  on  the  separation,  was  probably 
too  much,  yet  as  two  of  the  children  whose  tender  age 
may  require  a  mother's  care,  have  by  a  revocable  order  of 
the  Court,  been  left  in  her  custody,  and  as  the  others  ap- 
pear to  have  chosen  a  residence  with  her,  which  basbeea 
allowed  by  the  father,  and  the  continuance  of  which  will 
impose  some  burthen  upon  her,  though  the  husbsnd  is 
not  relieved  from  the  duty  of  supporting  them,  and  as  the 
Court  retains  the  power  of  changing  the  sum  to  be  annu> 
ally  paid,  and  may  and  should  exercise  it  not  only  incase 
of  a  change  of  circumstances,  but  even  upon  satisfactory 
proof  that  the  amount  is  unreasonably  oppressive  upon 
the  husband,  we  have  concluded  that.thereis  no  sufficient 
ground  for  disturbing  the  decree  in  this  respect.  We  find 
an  additional  reason  for  permitting  the  disposition  made 
by  the  Chancellor  to  stand,  at  least  for  the  present,  ia 
the  opinion  that  whenever  the  husband  shall  return  to 
such  a  state  of  mind  as  will  give  reasonable  promise  of 
security  and  comfort  in  a  re-union  with  him.  he  will  pro- 
bably have  it  in  his  power  to  relieve  himself  fiom  the  bur- 
then imposed  by  the  decree,  and  to  re-assume  the  right  of 
maintaining  his  family  according  to  his  own  discretion. 
We  are  not  satisfied  that  any  circumstances  as  yet  exist- 
ing, would  authorize  a  reduction  of  the  alimony  as  a 
means  of  coercing  the  wife  to  a  re-union. 
Wherefore,  the  decree  is  affirmed. 
Cord  for  plaintiff;  Bcatly  and  Payne  for  defendant. 
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Pierce  vs  Pierce,  Chatobet. 

Error  to  thb  Fleming  Circuit.  Case  113- 

Femes  covert.     Trusts  resulting.     Settlements. 

Cbisf  Justicb  Marshall  delivered  the  opinion  of  the  Court— Judge        j^r^  y^ 
Bkbck  diasentiDg.  ^ 

Thomas  Newcomb  executed  his  bond  to  Jesae  Pierce  Casesuied. 
for  the  conveyance  of  74  acres  and  100  poles  of  larid,  at 
the  price  of  S20  per  acre,  making  $1,492  50,  payable 
ftsfollowsT  "one  thousand  dollars  of  th€  amount  I  pre- 
seat  to  my  daughter,  Jane  Pierce.*^  who  was  the  wife  of 
the  obligee,  the  residue  was  made  payable  in  three  an- 
mial  instalments,  a  deed  to  be  made  on  the  receipt  of  the 
last  payment,  and  at  the  same  time  Fierce  to  give  a  re- 
ceipt for  the  amount  of  $1,000,  given  to  his  wife.  Be- 
fore the  payment  of  the  last  instalment  of  the  purchase, 
T.  Newcomb  dted,  leaving  the  title  of  this  land  to  des- 
cend to  several  heirs,  of  whom  Mrs.  Jane  Pierce  was  one. 
A  portion  of  the  land,  (40  acres,)  was  sold  under  a  de- 
cree, for  the  unpaid  part  of  the  purchase  money,  and  pur. 
chased  by  S.  C.  Pierce  for  less  than  $300;  and  the  whole 
having  been  previously  mortgaged  by  Jesse  Pierce  to  the 
said  S.  C.  Pierce,  to  secure  a  debt  of  near  $600,  a  bill 
was  filed  for  foreclosure  and  sale  of  so  much  of  the  land 
as  had  not  been  sold  under  the  vendor's  lien.  In  this 
bill  the  heirs  of  T.  Newcomb  being  necessary  parties, 
Mrs.  Jane  Pierce,  by  way  of  answer  and  crossbill,  claims 
under  the  gift  to  her  as  contained  on  the  face  of  the  title 
bond,  an  interest  in  the  land  bearing  the  same  proportion 
to  the  whole  as  $1,000  bears  to  the  whole  price — alledg- 
ing  that  her  husband  has  left  her  without  means  of  sup- 
port, and  with  several  small  children  to  maintain.  This 
claim  is  resisted  by  the  mortgagee  on  the  ground  that  the 
sale  of  the  land  to  Jesse  Pierce,  was  without  condition, 
Ac.  The  Court  decreed  the  remaining  34  acres  and  100 
peles  (o  be  conveved  to  the  use  of  Mrs.  Jane  Pierce  for 
Vol.  VII.'  65 
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PiBHci        i;fe.  and  her  children  afterwards,  and  a  reversal  of  tbii 
PiKBCB.        decree  is  sought  by  the  writ  of  error. 

There  seems  to  be  no  room  for  doubt,  that  T.  New- 

A  father-in-law  comb  intended  the  sale  and  conveyance  of  the  land  to 

f?s^*  8on°inVw  J^sse  Pierce,  to  be  an  advancement  to  his  daughter,  Mrs. 

for  the  convey-  pjerce,  lo  the  extent  of  $1,000  of  the  price.     She  al- 

aiice  of  a  tract  of  .  .  ,    .  ,        , 

land  estimated  to  ledges  in  her  cross  bill,  and  it  is  rendered  probable  by  the 

ao.^ne thousand  recital  of  the  will,  that  in  consequence  of  this  advance- 

wM  donltid' w  «^ent,  nothing  was  given  lo  her  by  will.    Her  whole  pa. 

the  wife  of  the  irimony  then,  and  her  only  means  beyond  the  labor  of 

obligec,and$493    ..'.-,  iruii         r-i 

60  to  be  paid  bj  her  hands,  for  the  support  of  a  helpless  lamiiy,  consists  en- 
Se  $i?OOO^wai  lively  in  such  interest  as  she  may  have,  if  any,  in  this 
receij>ted^for  ex-  |j^j^  q^  jjj  ^)^q  price,  or  in  the  bond  for  the  conveyance  of 

nation     to     Uie    the  title. 

the" -in-law  died.  If  her  necessities  could  give  title  to  the  relief  prayed 
dilcendid^o'the  ^^^^  ^^^^^  ^ould  be  no  denial  of  her  claim.  But  strongly 
wife  of  Uie  obii.  ^g  these  may  appeal  to  the  sympathies  of  the  Chancellor, 

gee  and  others,  ..  •<.!.•       •!        i.i/.       i 

hein  of  obligor,  they  fumish  no  ground  for  his  action  in  her  behalf,  unless 
gatnM^Suj  c*r edl-  upon  some  interest  of  hers,  which  may  be  claimed  by  or 
SndYn8iatcd"on  through  iho  husband.  In  this  view  it  might  be  a  qoes- 
ber  Tight  to  a  net-  tion  whether  to  the  extent  that  the  title  has  descended  to 
thtTiand  to  the  her,  she  should  be  compelled  to  convey.  If,  however, 
Sarpart^oV^e  ^^^  husband  had  in  fact  been  a  purchaser,  by  his  owa 
considerationdo-  means,  to  the  fuU  extent  of  the  contract  price  of  the  land, 

nated  to  her  by  ...  ....  i»        ...       .1  ^ 

her  father, as  the  and  had  received  a  bond  for  title  in  the  common  form, 
«d  that  dooaUon  making  no  reference  to  fhe  wife,  she  would  certainly  hare 
"  her^anr^on  ^^^  ^^  equity  in,  and  none  against  the  bond,  and  none 
that  account  eir-  prior  to  it  wbich  could  affect  either  the  legal  title  in  the 
hiB  other  chii-  hands  of  her  father,  or  the  equitable  title  in  the  hands  of 
8hrha?aM^ht  her  husband.    And  we  doubt  if  the  Chancellor  should 
at  Uio"*hanS*of  '*?  ^^^^  ^^  ^^®  mere  circumstance  of  the  naked  legal  title 
the    Chanceiioi  having  descended  to  her  before  the  complete  execution  o( 
oreditor°"f  the  the  contract,  to  compel  a  provision.    In  the  case   sop- 
•xienL*^  ^  ^^^  posed,  her  father  could  not  have  insisted  upon  a  reservi- 
tion  in  her  favor,  nor  would  the  Chancellor  have  coerced 
it  if  a  specific  execution  of  the  contract  had  been  sought 
in  his  lifetime.     And  the  title  being  subject  to  the  same 
equity  in  the  hands  of  his  heirs,  as  in  his,  we  do  not  per- 
ceive that  the  wife,  though  one  of  the  heirs,  would  havt 
any  more  equity  to  have  a  settlement,  or  to  letain  this 
title,  than  if  it  had  been  held  by  a  stranger.    The  ti(lei» 
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absolutely  subject  to  the  equities  created  and  evidenced         Pikuci 

by  the  bond.     And  unless  the  wife  has  an  equity  in  or        Pibkcb. 

under  the  bond  itself,  she  has  no  equity  to  retain  the  title, 

even  so  far  as  it  is  in  her  by  descent.    We  come  then  to 

the  question  whether,  on  the  face  of  this  bond,  the  wife 

has  any  equity;  and  as  this  question,  under  the  fiew  we 

have  taken  of  it,  is  not  affected  by  the  fact  that  her  father, 

the  obligor,  is  dead,  and  a  portion  of  the  title  is  in  her 

by  descent  from  him,  we  shall  consider  it  as  if  he  were 

still  living  and  the  effort  was  to  coerce  the  title  from  him 

to  the  husband  or  his  assignees. 

Would  the  wife,  in  such  acase,  be  a  necessary  party?  Wouidootafa- 
Would  the  Chancellor,  upon  her  petition  disclosing  her  Mrb^ndVion! 
necessities  and  asserting  an  interest  in  the  bond,   recog-  ycyiohisBon-in. 

,    .  o      i^        .   .     »       n    .  ,°     law  a   tract   of 

nize  and  secure  such  interest?     Or  might  her  father  resist  land  in  consid- 

a  specific  execution,  unless  in  a  mode  which  would  se-  SLuoiTof  pan  of 

cure  to  her  the  benefit  of  the  $1,000,  part  of  the  consid-  ^/„|^i^J  ^^J^J 

eration  given  to  her,  and  therefore,  paid  by  her  as  a  part  nght  toVesista 

of  the  price  of  the  land  ?    To  the  extent  of  this  portion  ilon^uniesrShe 

of  the  consideration,  does  not  the  husband  or  his  assig-  daughter^to  the 

nee  claim  through  the  wife,  and  is  not  their  claim,  there-  "^f"^  ^^  '"<^ 

r  .  .  .  .  P"^  ^**  secur- 

fore,  subject  to  her  equity  to  have  a  settlement,  or  to  have  ed  to  her,  or  if 

that  portion  of  the  land  for  which  she  has  paid,  or  to  have  had  been'  made 

her  $1,000  raised  out  of  the  land?  f^^J^^l^  f^l 

Suppose   instead  of  presenting   $1,000,    part  of  the  obligor?     Held 

.  .1.  J     »     J        L.        i_  \    J  J    .  that  he  properly 

price  to  the  vendoi  s  daughter,  he  had  presented  the  same  might  resist  fox 
sum,  in  the  same  terms,  to  a  grand  daughter,  the  child  of  ""^^P"!^*- 
Mrs.  Pierce,  and  provided  that  upon  payment  of  the  resi- 
due by  Pierce,  a  deed  should  be  made,  he  receipting  for 
the  $1,000  given  to  bis  child ;  what  should  have  been  ihe 
form  and  efiect  of  the  receipt  to  be  given  on  completing 
the  payment  and  making  the  deed?  Should  it  not  have 
stated  the  fact  that  Fierce  had  received  for  his  child,  as  a 
gift  from  her  grand-father,  $1,000  in  the  price  of  the 
land?  Would  it  not,  if  it  conformed  to  the  real  intent 
and  nature  of  the  transaction,  be  in  effect  a  transfer  of 
ao  much  of  the  price  of  the  land  to  the  grand  daughter, 
and  would  not  this  give  a  lien  which,  although  subject,  if 
not  reserved  in  the  deed,  to  be  defeated  by  a  subsequent 
aale  to  dibonafide  purchaser  without  notice,  would  be  va- 
lid against  the  original  grantee?    And  would  it  not  be 
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FisMB  proper,  and  in  case  of  the  insolvency  of  the  father,  woold 
PiBccB.  it  not  ,be  incumbent  on  the  grond  faiher  to  secure  the  beo- 
efit  of  his  gill  to  the  intended  donee,  by  leserving  this 
lien,  or  otherwise  piotecting  the  interest  of  his  grand 
daughter  in  ihe  deed  itself?  We  think  the  obligor  might. 
in  such  a  ease,  resist  the  execution  of  the  contract,  and 
that  the  Chaneellor,  upon  bis  suggestion  oi  on  the  praytr 
of  the  donee,  would  not  enforce  it,  except  upon  such 
terms  and  in  such  mode  as  would  secure  the  real  object 
of  the  donation  as  evidenced  by  the  contract  itself,  AiKi 
so  if  the  obligor  in  this  case  had  been  the  uncle  or  a 
stranger,  instead  of  the  faliier  of  Mrs.  Pierce,  and  the 
gift  to  her  had  been  made  in  the  bond  just  as  it  is,  with 
the  requisition  ef  a  receipt  from  her  husband,  we  sboaU 
not  doubt  that  the  obligor  might,  and  the  Chancellor 
would,  under  circumstances  indicating  the  necessity  ef 
so  doing,  or  even  npon  suggestion  of  danger,  provide  for 
the  interest  of  the  wife  by  securing  to  her  (he  benefit  ef 
ihe  intended  donation. 
Again,  if  a  conveyance  of  land  is  made  to  A,  and  B 


If*  connT&nee  proves  that  he  paid  a  part  of  the  purchase  money  for  bis 
be  made  of  land  q^^j  gg^^  gnj  ^^.^h  intent  to  have  an  interest  in  Ihe  land, 

to  A.,    and    IS. 

proYe    that   he  a  trust  results  in  his  favor  upon  the  title  itself,  thoogh  be 
price^forhisown  IS  not  named  in  the  deed,  and  be  may  have  a  portion  of 

t'e*n^\oiecliVeM  ^^^  *«»^'    -^"^^  *•"  ^^^  ^^^^  ^^  ^*  mentions  thalacerlaio 
iotcrcsi  in   the  part  of  the  price  was  paid  by  B.  theie  could  be  no  donbt 

land,  a  trust  re-    ',  .  ,,,,,,  •     ,         •»>  ... 

■nits  in  favor  of  that  A  would  be  held  as  a  trustee,  and  that  B  would  be 
namcd°"m   "he  entitled  either  to  a  portion  of  the  land  or  to  the  raooej, 

jecUe^the**^a*^  ^'^^  *  ^^^^  ^^  ^^®  '^'^  ^^^  *^*  security.     The  only  quei- 
ment  br  B.  then  tion  in  such  a  case,  would  be  whether  the  fact  was  stated 
truster  B.     ""  for  the  purpose  of  evidencing  an  interest  in  the  use  of  the 
land,  or  as  evidencing  a  lien  only. 

In  the  case  before  us,  the  only  difficulty  arises  from  the 
supposition  that  the  gift,  though  declared  to  be  to  the 
daughter,  is  really  intended  as  a  gift  to  the  husband,  or 
must,  from  the  relation  between  them,  have  that  opera. 
tion,  and  from  the  assumption  that  the  only  bene6t  in- 
tended to  the  wife,  was  in  the  conveyance  of  the  land  te 
the  husband,  as  provided  for,  wherein  it  is  inferred  thatai 
there  is  no  stipulation  for  a  trust  or  reservation  in  her 
iavor  in  the  conveyance,  she  can  be  entitled    to  none. 
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But  suppose  the  deed  had  been  made,  reciting  the  con-  Pibkck 
sideialionof  $1,600,  of  which  $500  were  paid  by  Pierce  Pcehot. 
and  31*000  by  his  wife,  furnished  by  her  father,  the  gian- 
tor,  for  that  purpose,  or  receipted  for  as  being  a  gift  to 
her,  and  conveying  the  land  to  Pierce  in  fee  simple, 
would  it  not  be  clearly  inferred  that  this  recital  was  in- 
tended to  create  and  prove  an  interest  in  the  wife,  either 
in  the  land  or  the  money?  And  would  this  inference  be 
weakened  by  a  receipt  from  the  husband,  showing  that 
he  had  received  that  sum  of  money  given  by  the  father  to 
the  daughter,  in  the  price  of  the  land,  or  merely  for  so 
much  money  given  by  the  fatjier  (o  his  v^ife? 

But  this  executory  contract  is  entitled  to  a  construction 
at  least  as  liberal  as  a  deed,  for  ascertaining  and  giving 
effect  to  the  intention  of  the  parties.  If  the  father  had 
merely  intended  in  behalf  of  his  daughter,  such  benefit 
as  she  mi^ht  derive  from  a  conveyance  of  the  land  to  her 
hasband,  it  would  have  been  unnecessary,  as  it  is  unusu- 
al to  make  the  specific  reference  to  the  gift  to  her  as  a 
part  of  the  consideration.  The  fact  of  specifying  the 
gift  to  her  in  the  price  of  the  land,  proves  that  a  specific 
benefit  was  intended  for  her,  and  the  requisition  of  the 
receipt  from  the  husband  when  the  deed  should  be  made, 
was  intended  as  a  bar  to  that  extent,  of  any  future  claim 
by  him  or  bis  wife  in  her  right,  and  might  have  been 
made  for  the  additional  purpose  of  expressing  in  it  more 
distinctly,  and  of  securing  the  intended  benefit  to  the 
wife.  Considered  only  in  the  first  aspect  as  a  voucher  to 
control  the  disposition  of  the  father's  estate  after  his  death, 
and  to  bar  his  daughter  from  any  claim  upon  it  to  the 
extent  of  $1,000,  it  strengthens  instead  of  weakening  the 
inference  arising  from  the  recited  gift  to  her,  that  a  sub- 
stantial and  specific  benefit  was  intended  to  be  secured  to 
her  by  the  gift.  Even  in  this  aspect,  and  more  especial- 
ly if  the  receipt  was  referred  to  as  a  means  of  specifying 
and  securing  the  intended  benefit,  the  father  would  have 
bad  a  right,  in  consummating  the  contract,  to  have  secur- 
ed the  interest  of  his  daughter,  by  expressing  a  trust,  or 
reserving  a  lien  in  her  favor.  And  the  Chancellor  would 
have  the  same  right  in  enforcing  specific  execution  after 
bis  death.     But  the  reference  to  the  receipt  to  be  given 
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PiBROB  when  the  deed  is  made,  tends  to  show  that  the  intended 
PiBBCB.  gift  to  the  daughter  was  only  (hen  to  be  consummated, 
that  there  was  in  fact  only  an  agreement  to  give  31,000 
in  the  price  of  the  land  to  her,  and  to  consider  it  as  given 
in  conveying  the  land.  If  this  were  not  so,  why  was  not 
a  receipt  at  once  taken,  showing  the  advancement?  And 
if  this  be  so,  is  not  the  thousand  dollars  still  unadvanc-  j 
ed,  and  are  the  creditors  of  the  insolvent  husband  entitled  j 
to  wrest  it  from  the  wife,  to  whom  it  was  intended  to  be 
given  ? 

In  any  view  of  the  case,  we  are  of  opinion  that  there 
is  in  the  bond  itself  such,  evidence  of  an  interest  sod 
equity  in  behalf  of  Mrs.  Pierce  as  requires  protection  by 
a  Court  of  equity,  and  such  as  being  apparent  in  the  bond 
must  overreach  all  equities  created  by  the  husband.  We 
are  further  of  opinion,  that  as  the  husband  was  bound  to 
pay  the  residue  of  the  price  of  the  land,  after  deducting 
the  $1,000  paid  or  to  be  paid  in  the  gift  to  the  wife,  he  i 
and  not  she  should  bear  the  loss  consequent  upon  a  sale  ! 
of  part  for  the  purchase  money  which  he  should  have  I 
paid,  except  that  her  interest  in  that  pait  is  concluded,  j 
and  must  be  lost  so  far  aa  it  cannot  be  satisfied  outof  the 
residue.  If  the  entire  tract  had  remained  unsold,  she 
would  be  entitled  either  to  the  use  of  two  thirds  of  the 
land,  or  to  have  her  $1,000  made  out  of  it.  More  than 
half  of  the  land  having  been  sold  under  the  vendor's  lien, 
she  is  entitled  either  to  the  use  of  the  residue,  or  to  have 
her  money  made  by  its  sale.  And  as  it  sufficiently  ap- 
pears that  it  is  wholly  insufficient  to  raise  that  sum.  there 
is  no  impropriety  in  having  secured  the  land  itself  to  her 
and  her  children.  There  is  the  less  hardship  to  the  as* 
signee  or  mortgagee  of  her  husband  in  this  conclusion, 
inasmuch  as  he  has  purchased  a  larger  portion  for  less 
than  one  third  of  the  sum  that  Mrs.  Pierce  must  give  for 
this.  And  as  there  is  no  intimation  that  he  would  pre- 
fer a  sale  of  the  34  acres  and  100  poles,  for  the  purpose 
of  raising  the  sum  of  SI, 000,  such  an  e^cperiment  used 
not  have  been  made. 

Whereupon,  (Judge  Breck  dissenting  from  the  forego- 
ing views  and  conclusions,)  the  decree  is  affirmed. 
Cavan  and  Cox  for  plaintiff;  Cord  for  defendants. 
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Booker,  &c.  v$  Gregory,  Chancery. 

Error  to  the  Washington  Circuit.  Case  114. 

Usury.    Practice  in  Chancery, 
JusoB  Brbck  delivered  the  opinion  of  the  Court  July  72. 

On  the  20lh  July,  1841,  Gregory  executed  a  mortgage  The  object  of  th« 
to  Booker,  Litsey  &c.,  to  secure  the  payment  of  about  *****' 
$2,500  to  Booker,  and  of  $1,173  58  to  Litsey,  and  of  a 
large  amount  due  the  other  mortgagees. 

In  1842,  the  mortgagees  filed  their  bill  for  a  foreclo- 
sure. 

In  July,  1843.  Gregory  filed  his  answer,  making  it  a  bwm*^?' mom 
cross  bill  against  All  the  mortgagees,  alledging  thai  the  ^^^^- 
claims  secured  by  the  mortgage  included  a  large  amount 
of  usury.    That  the  claim  of  Litsey  was  all  usury,  and 
that  he  had  paid  him  a  large  sum  besides,  for  which  be 
sought  a  decree. 

Booker  admits  that  the  loans  to  Gregory  had  been  at      Booker'i  en- 

-  ,  ,      ,  BvrtT  to   Grego* 

the  rate  of  ten  per  cent,  per  annum  ;  but  contends  that  a  ry's  cross  biu. 
credit  claimed  by  Gregory  for  $300  as  paid  in  1839,  was 
ia  fact  paid  in  March,  1838,  and  that  it  was  paid  in  dis- 
charge of  a  note  for  $303,  executed  to  him  exclusively 
for  usury,  which  then  had  accrued  upon  previous  loans. 
This  sum,  he  alledges,  was  paid  as  usury,  and  more  than 
five  years  before  the  exhibition  of  Gregory's  cross  bill ; 
and  in  bar  of  his  right  to  recover  it  or  to  apply  it  as  a 
credit,  he  relies  upon  the  statute  of  limitations. 

Litsey  admits  the  usury   charged  by  Gregory  in  part,  Litsey'e  anewer* 
and  denies  in  part. 

The  Court  below   reduced  the   claim  of  Booker  to  ^.J^©.'*?  °^. ^« 

Circuit  Court. 
^1,247  50,  for  which  a  foreclosure  was  decreed.     And 

as  to  Litsey,  be  refused  him  any  relief,  and  rendered  a  * 

decree  against  him  in  favor  of  Gregory  for  $485  42. 

To  reverse  that  decree,  Booker  and  Litsey  prosecute 
severally  writs  of  error,  and  Gregory  assigns  cross  errors. 

The  case  of  Booker  will  first   be  considered.     The 
main  and  important  question  involved  in  that  case,  is 
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BoouK,  *o.     whether  Booker  can  render  available  the  statute  of  limh 

GkBooKT.       tations  as  to  the  $303,  alledged  to  have  been  paid  as 

usury  more  than  five  years  before  Gregory  exhibited  his 

cross  bill. 

The  circumstances  under  which   that  payment  was 

Where thero  was  made,  are  stated  by  Booker  in  his  answer  as  follows: 

?w"?enTe^Under  That  in  March,  1838.  he  and  Gregory  came  to  a  settle- 

and  borrower  dt   ment  of  the  money  transactions   between  them,  and  it 

a  balance  struck  .       .  ,  •  r  • 

and  a  separate  was  ascerlamed  that  the  entire  amount  or  usury  upon  the 
Ma!y,^i^!d  piid  two  sums,  onc  of  $1,200  loaned  in  1833.  and  a  subse- 

H^idtlluht'^Jc:  ^"^"^  '^*"  ^^  *^^°*  ^^°^  *^^^*  ^^^  ^'^'^*^  ^®  ^^^^  ^'^8^ 
ceiver  could  not  ry's  note  payable  in  eighteen  days,  and  which  was  paid 

iai[on"io"bar?is  at  maturity;  and  for  the  amount  of  principal  loaned  and 

"roprfaaon'  *fo  »»«  P^i  Cent,  up  to  that  time,  being  $2,000.  he  took  Gre. 

the  reduction  of  gory 's  note  payable  in  twelvo  months,  including  ten  per 

principal    while    cent.,  for  $2,200. 

m/ine^d^  °die.-  According  to  the  case  of  Hodge  vs  Owens,  (6  Monroe, 
bue!^(rj>ana'  ^^•)  *^  '^  insisted  the  statute  applies  and  is  an  effectual 
so.)  '  bai  to  the  recovery  of  the  amount,  or  the  right  to  apply  it 

as  a  credit. 

The  principal  difference  between  that  case  and  this,  is 
that  the  borrower  in  the  former  case,  applied  to  a  Coort 
of  equity  For  relief,  and  in  the  latter  the  lender  first  comes 
into  equity.     But  to  what  extent  that  fact  would  vary  or 
affect  the  rights  of  the  parties,  we  need  not  stop  to  eo* 
quire,  as  we  are  disposed  to  regard  the  case  of  CnUcker 
vs  Trabue,  (5  Dana,  80,)  as  virtually  overruling  the  case 
o( Hodge  vs  Owens,    It  is  true  in  the  case  of  CrutchcrYS 
Trabue,  the  statute  was  not  expressly  relied  upon  by 
Trabue,  who  had  exacted  the  usury.    But  the  principle 
is  recognized  in  that  case,  that  the  borrower  cannot  re- 
cover back  usury,  either  at  law  or  in  equity,  until  he  has 
paid  the  principal.     Upon  this  principle  the  lender  coald 
not  rely  upon  the  statute,  or  it  would  not  commence  ran- 
ning  till  the  borrower  was  entitled  to  demand  and  recover 
•  the  usury.     It  seems  to  us  this  is  the  true  equitable  ground 
upon  which  it  should  be  placed.    Had  Gregory  paid  the 
3303  at  the  time  the  note  for  S2,200  was  given,  tbe  note 
would  have  been  for  that  much  more,  and  the  interest 
thereon,  than  he  owed.    It  was  for  that  much  more  than 
Booker  in  conscience  bad  a  right  to  claim.    It  was  op- 
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pressive  to  take  both  notes,  even  if  the  large  one  had  Boont,  *«• 
only  been  for  the  amount  of  principal  and  legal  interest.  Gbb9o«t. 
If  the  $303  was  actually  paid,  or  if  the  note  for  it  was 
designed  to  be  paid,  or  as  payment,  then  it  was  unjust  to 
require  the  large  one  for  the  amount  for  which  it  was 
given.  The  payment  of  the  $303  was  a  part  of  the  res 
gtsLa,  It  was  paid  on  account  of  the  lending  and  bor- 
rowing. The  mere  fact  of  calling  it  the  usury  wbich  had 
then  accrued,  did  not  have  the  effect  to  separate  the  trans- 
action or  to  dissolve  the  connection  and  relation  which  it 
bore  to  it.  The  giving  the  small  note  was  as  much  a 
part  of  the  transaction  as  giving  the  large  one.  Takhng. 
therefore,  the  two  notes  as  equally  constituting  parts  of 
the  transaction,  it  would  of  course  follow,  that  in  the  ag- 
gregate^  they  were  for  more  than  was  doe  Booker.  Nei- 
ther note  was  a  payment,  but  each  was  pnma/acie.  evi- 
dence of  debt  to  the  amount  due  by  the  obligoi.  If  the 
small  note  was  paid,  it  followed,  of  course,  that  it  would 
be  unconscientious  in  Booker  to  require  payment  of  the 
whole  amount  of  the  large  one.  It  waa  not  all  due  him 
and  a  Chancellor  should  lend  him  no  aid  in  its  collection. 
This  Court  in  effect  decide,  in  Estill  vs  Rodts,  ^c,  (t 
B.  Monroe,  314,)  that  usury  actually  paid,  is  a  deposit 
m  the  hands  of  the  lender,  subject  to  be  reclaimed  by  the 
borrower,  and  in  Wood  vs  Qray's  executors,  (5  B.  Mon- 
roe, 92,)  it  is  decided  that  until  the  election  is  made  by 
the  borrower  to  reclaim,  he  is  not  entitled  to  interest. 
Upon  the  principal  thus  settled  in  regard  to  interest,  it 
is  urged  that  Gregory,  in  this  caae,  was  not  entitled  to 
apply  the  $303  as  a  payment,  until  he  elected  to  do  so, 
and  consequently,  that  it  should  only  be  so  applied  at  the 
time  the  election  was  made.  But  we  think  it  waa  op- 
tional with  Gregory  to  treat  it  as  a  payment,  when  made, 
of  so  much  of  what  he  owed  Booker ;  as  a  retura  of 
that  much  of  the  money  borrowed.  The  effort  by  the 
lender,  to  separate  the  chaff  from  the  wheat  is  merely 
ideal.  The  true  question  for  the  Chancellor  te  decide  is, 
how  much  of  the  loan  and  legal  interest  has  been  reim- 
bursed, and  how  much  remains  unpaid;  and  if  more 
than  the  principal  and  interest  has  been  paid,  when  was 
tte  excess  paid  ?  That  the  borrower  was  not  bound  to 
Vol.    VII.  66 
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Booker,  ao.      pay^  and  he  has  a  right  to  reclaim  it  as  soon  as  paid,  and 
Grb(^o"t.       from  that  time,  and  not  till  then,  the  statute  would  com* 


mence  running. 

In  a  word,  the  doctrine  we  consider  as  settled,  that  all 
All  payments  sums  paid  by  the  borrower  to  the  lender,  although  at  the 
mayf  at'iha^op^  ^^^^  ^^  payment  denominated  usury,  will  be  treated  as 
oT*bo^ie*  rlld  P^y'^®"^^  of  the  principal  and  legal  interest,  at  the  elcc- 
as'  payments  of  tion  oF  the  borrower;  and  that  payments  thus  made,  are 
principal  and  in-  not,  for  any  purpose,  to  be  considered  as  usury,  while  the 
ifme'wbenmaS^  principal  and  legal  interest  remain  unpaid.  The  election 
until  the  princi-  of  the  borrower  entitles  him  to  a  credit  at  the  time  the  pay- 

pal  and  mterest  ,         mi  .       •    •      •  .  •       mL      i      j 

IB  fully  paid  off.  ment  was  made.  This  right  is  reciprocal.  The  lender 
E^r.{,i B.1S&Z  may  so  treat  it  by  actually  crediting  the  borrower  for  so 
ro«,  92.)  much  of  what  he  is  justly  owing  him.    It  results,  there- 

fore, that  the  $303  paid  by  Gregory  to  Booker,  cannot, 
for  any  available  purpose,  be  treated  otherwise  than  as  a 
payment  of  that  much  of  what  the  former  justly  owed 
the  latter.  Neither  could  render  it  available  as  a  pay- 
ment of  usury.  The  position  contended  for,  therefore, 
in  regard  to  the  time  when  the  $303  should  be  applied  as 
a  payment,  cannot  be  sustained.  It  was  properly  applied 
at  the  time,  when  in  point  of  fact  it  was  paid.  These 
principles  were  expressly  recognized  by  this  Court, 
in  Wood  vs  Gray's  executors,  supra,  and  are  con- 
sidered as  the  correct  and  settled  doctrine ;  and  we  deem 
it  unnecessary,  therefore,  more  particularly  to  notice  the 
arguments  and  authorities  relied  on  by  counsel  to  o?er- 
turn  it 

No  error  is  perceived  in  the   record  to  the  prejudice  of 

Booker.     Nor  are  we  satisfied  that  the  decree  ought  to  be 

disturbed  upon  the  cross  errors. 

The  objection  that  Gregory  was  entitled  to  an  addition- 

When  a  party,  al  or  larger  Credit,  is  not  deemed  available.     Nor  did  the 

defendant  on  the    _,  .  °.  .  .    .  .  .    ,  ,       . 

rendering  a  de-  Court  below,  m  ouf  Opinion,  err  in  permittmg  the  inter, 
■ure  of  a  moTt^  ©«t  upon  the  sums  actually  loaned  by  Booker  to  be  annn- 
thff  *^°?nSiMt  '^"y  compounded.  When  the  interlocutory  decree  was 
should  he  com-  rendered,  Gregory  came  into  Court  and  consented  that 
^urt^bonid  no^t  the  interest  should  be  computed  in  that  way.  Subse- 
pudTate ''hi^T.  qoenlly.  «Pon  the  coming  in  of  the  Commissioner's  re. 
^reement  of  re  ,port,  he  Sought  to  repudiate  the  consent  thus  given.  The 
Court  overruled  the  exception  to  the  report  in  that  behalf. 
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«nd  we  think  correctly.  First,  because  it  was  tiifiiag 
with  the  Court,  after  having  agreed  to  the  mode  of  com- 
puting the  interest,  to  attempt  to  avoid  it  solely  upon  the 
ground  that  the  Commissioner  had  not  allowed  him  as 
large  a  credit  as  he  had  claimed. 

But,  secondly,  the  Court  was  right  in  overruling  the 
exception,  apart  from  the  consent.  There  was  a  virtual 
renewal  of  the  loan  by  the  parties  annually.  Separate 
notes  appear  to  have  been  annually  given  for  the  interest, 
legal  as  well  as  usurious.  From  Gregory's  own  showing, 
the  debt  oi  loan  was  annually  renewed ;  and  consequent- 
ly, according  to  Rodes  vs  Blythe,  (2  £.  Monroe,  335,)  ' 
and  other  cases,  Booker  was  entitled  to  his  principal  and 
legal  interest  by  that  mode  of  computation. 

As  between  Booker  and  Gregory,  the  decree,  there- 
fore, is  right,  and  is  affirmed  upon  both  the  original  and 
cross  errors. 

Morehead  Sf  Reed  and  Shuck  for  plaintiffs ;  McHenry 
and  Harlan  tjf  Craddock  for  defendant. 


44» 
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Basham  vs  Chamberlain,  &c.  Chakcert. 

Error  to  the  Louisville  Chancery  Court.  Case  115. 

Husband  and  wife,      Wife*s  separate  property. 

J  VD9B  Simpson  delivered  the  opinion  of  the  Court.  July  23. 

This  is  a  suit  in  chancery  in  the  name  of  the  wife,  by  Caieiut«d. 
her  next  friend*  to  enjoin  a  judgment  creditor  of  her. hus- 
band from  selling  a  Rockaway  carriage,  harness  and  horse, 
in  satisfaction  of  his  debt,  and  to  have  the  property  se- 
cured to  her  separate  use  by  the  decree  of  the  Chancellor. 

The  facts  upon  which  she  bases  her  right  to  relief,  are^ 
that  when  she  married  her  husband,  he  was  insolvent ; 
that  she  had  a  small  sum  of  money  which  he  has  permjt-, 
ted  her  to  retain  under  her  own  control,  and  to  use  as'she 
thought  proper ;  that  he  also  permitted  her  to  have  some 
of  the  profits  of  her  own  personal  industry,  all  of  which 
she  placed  in  the  hands  of  a  friend,  who  managed  it  for 
her,  QQtil  her  money  and  her  savings  amounted  in  the 
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BAMmMit        ag^giegate  to  (be  »uni  of  four  hundred  dollars  ;  two  hxsth 
ewAuwuthMv.    dred  and  fifty  dollars  of  which  she  appropriated  to  the 
'  purchase  of  the  property  upon  which  the  execution  against 

her  husband  ha»  been  levied.  That  the  property  waa  pur- 
chased and  transferred  to  her  in  her  own  name,  and  ob- 
tained  not  as  an  article  of  luxury,  but  as  a  means  recom- 
mended by  a  physician  of  regaining  her  health,  Uirougb 
the  exercise  that  riding  in  it  would  afford  her ;  her  health 
having  been  seriously  impaired  by  her  domestic  labors 
and  fatigue,  and  its  re-establishment  being  important  to 
enable  her  to  take  care  of  several  small  children,  whose 
^support  mainly  depends  upon  her  exertions. 

The  facts  presented  are  such  as  make  a  strong  appeal 
to  the  sympathy  of  the  Chancellor;  bnt  the  rights  of  the 
complainant  must  be  decided  by  settled  principles  and 
the  law  of  the  land,  and  not  by  considerations  which  ad- 
dress themselves  to  such  feelings,  even  though  they  be 
the  best  feelings  of  our  nature.  If  the  complainant  can 
have  any  relief  in  a  Court  of  equity,  it  must  be  either 
upon  the  ground  that  the  property  which  has  been  taken 
in  execution,  is  her  separate  estate,  and  therefore  not  lis. 
ble  to  be  taken  and  applied  to  the  payment  of  her  hus- 
band's debts,  or  that  it  is  of  that  nature  which  entitles 
her  to  an  ec^uity,  to  have  a  settlement  out  of  it  for  her 
support. 

If  a  contract  had  been  made  before  marriage,  by  which 

Aconirtcibe-  this  small  pittance  had  been   settled  on  the  wife  as  her 

tibat    thS*''i?ue  separate  estate,  and  by  which  a  right  bad  been  given  to 

proptny'^eiciu-  ^^^  ^®  ^^^^^  ^^  '^'  *"^  manage  it  for  her  own  exclosive 

fivelT,  is  Tsiid.  piofit,  such  a  Contract  would  be  deemed  valid  in  equity, 

vriii  be  re^rded  oven  without  the  intervention  of  a  trustee,  hot  only  as  to 

ihe*vifo's'\\ne-  the  husband.  but  also  as  to  his  creditors.     To  support  the 

^^  agreement,  and  secure  the  property  to  the  wife,  the  bos* 

band  would  be  regarded  as  her  trustee,  and  as  holding  in 

that  capacity  the  title  to  it  for  her  separate  use  and  en- 

joyment. 

And  the  personal  savings  and  profits  made  by  the  wife, 

—And  the  per-  the  results  of  her  industry  and  econemy,  may  with  the 

the*i?fe?the'rc-  oonsent  of  her  husband,  be  applied  to  her  separate  use, 

nSly  wiA^ihe^M-  ^^^^^  ^^^  ^*''  ^^^^  '"  equity  a  right  to  retain  and  treat 

■eat  of  the  hiu-  exclusively  aa  her  own,  so  far  as  it  regards  her  husband. 
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or  his  representatives  after  bis  death,  where  the  right  of  a        Basham 
cieditordoes  not  intervene.  CuAMBBKUkiN. 

Whatever  personal  property  or  money,   however,  the  band,  be  applied 

wife  has  in  her  possession  at  the  time  of  the  marriage,  i°e,8o^farasThe 

vests  absolutely  in  the  husband,  and  becomes  his  for  eve-  ™r^e^Beniat^^^^ 

ry  purpose.     The  proceeds  of  her   labor  and   industry  jj^e  concemtd; 

also  belong  to  him.     He  can  make  no  voluntary  disposi-  hl^  creditofs.^'^^ 

liouof  his  property  to  the  prejudice  of  his  creditors,  ei-  Personal  propcr- 

.-ii'T  ly>n  poiseasion 

ther  m  favor  of  his  wife,  or  any  other  person,  which  will  ofihe  wifeatihe 

be  legal  and  valid.     He  may,  it  is  true,  even  after  mar-  "bsdufeiy  in^lie 

riage,  upon  a  legal  and  adequate  consideration  to  sop.  p^oeeedl'of  her 

port  it,  make  a  settlement  upon  his  wife,  which  will  be  j^bor  belong  to 

sastained,  and  by  which  she  will  become  invested  with  a  cannot  voiunta- 

separate  estate,   free  from  his  control,  and  beyond  the  to%ie^p?ejndice 

reach  of  his  creditors.  ^^  creditor.-*,  bnt 

,  upon  good  con- 

By  the  complamant  s  own  representations,  it  appears  Bkieration      bo 

that  her  husband  was  insolvent  when  they  were  married,  ^*the*wffc.  ^^' 
ADd  that  the  arrangement,  which  resulted  in  the  accumu- 
lation of  the  fund  appropriated  to  the  purchase  of  the 
property  in  contest,  was  made  subsequent  to  their  mar- 
riage, at  a  time  when  a  voluntaiy  settlement  by  him  upon 
her  was  not  valid  as  against  creditors,  it  being  his  first 
duty  to  apply  his  property  to  the  payment  of  his  debts. 
Inasmuch,  therefore,  as  the  money  belonged  to  the  hus- 
band, and  as  she  must  necessarily  deiive  her  claim  to 
the  property  through  him,  and  as  he  was  not  in  a  condi- 
tion which  enabled  him  to  bestow  upon  her  a  gratuity, 
abe  has  not  such  a  separate  interest  in  it  as  authorizes  a 
Court  of  equity  to  interfere  in  her  favor  and  secure  her 
ID  its  enjoyment. 

Can  the  complainant  derive  any  assistance  in  support 
of  her  claim  to  relief,  from  the  equity  which  the  wife  has, 
to  have  a  settlement  made  for  her  support  out  of  her 
own  choses  in  action  and  equitable  interests  in  property  ? 
This  equity*  it  is  true,  will  be  enforced  not  aniy  against 
the  husband,  his  assignees  and  creditors,  where  they  are 
complainants  seeking  aid  and  reltef  in  equity,  but  it  will 
also  be  enforced  where  she  brings  a  suit  in  equity  for  the 
purpose  of  asserting  it.  A  Court  of  equity  will  also,  at 
her  instance,  for  the  purpose  of  enforcing  her  equity  to  a 
settlement,  arrest  the  collection  of  her  choses  in  action 
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Babuau        either  by  the  husband  or  his  assignee:  (Clancy  on  Ike 
Chambkrlaik.    Rights  of  Married  Women,  B.  6,  ch,  2,  from  page  463 1$ 
~  470.)     And  this  settlement  will  be  enforced  in  opposi- 
tion to  the  assignment  by  the   husband  For  a  valuable 
consideration:  (3  Vesetfr  506;  4  Vesey,  15;)  Thomas,^. 
vs  Kenedy,  ^c,  (4  B,  Monroe,  235.) 

It  is  a  mistake  to  suppose,  that  when  the  wife's  right 
The  lodsoi  the  of  survivorship  to  her  choses  in  action  has  been  defeated 
Tuivivorsifip^  in  ^"^^  taken  away,  that  her  equity  to  a  reasonable  provis. 
tioii  d^es^no"  ne-  '^"  ^"^  ^^  i^^Tii  for  her  suppcrt  has  been  necessarily  lost. 
cessariiy  deprive  An  assignment  by  her  husband  for  a  valuable  considera- 
in' equity"  10^  a  tion,  deprives  her  of  the  right  of  survivorship  in  her  cbo- 
■ettifcment.  g^g  j^^  ^q\\q^^  yet  the  same  act,  as  the  foregoing  authorities 

conclusively  prove,  does  not  divest  her  of  her  equity  to  a 
settlement  out  of  the  same  estate.  The  assignee  takes  it, 
discharged  it  is  true,  from  the  wife's  legal  right  of  survivor- 
ship, but  subject  to  her  equity  for  a  settlement.  The  two 
questions  present  very  different  principles  for  considera- 
tion ;  and  the  right  to  the  one.  is  not  the  distinguishing 
test  of  the  right  to  the  other. 

But  the  doctrine  on  this  subject,  pushed  te  its  ulmost 
limits,  is  not  sufficiently  comprehensive  to  furnish  any 
aid  to  the  complainant.  The  property  claimed  by  her 
does  not  consist  of  her  chose  in  action,  or  any  equitable 
interest  of  hers,  or  of  a  right  of  property  which  has  ac- 
crued to  her  during  coverture,  and  which  her  husband  has 
not  reduced  into  possession ;  but  of  property  which  bat 
Tested  absolutely  in  the  husband,  which  belongs  to  him> 
and  in  which  she  has  no  available  equity. 

An  attempt  has  been  made  to  assimilate  this  to  the  case 
of  Aihey,  ^c.  vs  Knoits,  ^c.  (6  B.  Monroe,  24.)  They 
bear,  however,  little  or  no  resemblance  to  each  other.  la 
that  case  the  fund  which  the  Court  refused  to  aid  tbo 
creditor  of  the  husband  in  reaching  and  applying  to  the 
payment  of  his  debt,  arose  from  the  sale  of  some  landio 
the  State  of  Indiana,  in  which  the  wife  had  an  interest, 
and  which  had  never  come  to  the  hands  of  the  husband. 
The  attorney,  and  the  intermediate  agent  who  received  the 
money,  acted  for  the  wife,  at  least  such  is  the  necessary 
implication,  the  husband  never  having  attempted  to  ob- 
tain the  possession  of  it,  or  to  exercise  any  control  over  it. 
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The  complainant  not  being  entitled  to  relief  on  either  Commonwealth 

Brassfibld. 


ground,  and  the  Chancellor  having  sustained  a  demurrer 
to  her  bill  and  dismissed  it,  the  decree  mustibe  affirmed 
Pilcher  for  plaintiff;  Fry  ^  Page  for  defendants. 


Commonwealth,  for  Russell  vs  Brassfield.    C 

Error  to  thb  Rockcastle  Circuit. 
Evidence,     Surety  and  principal, 

Judge  Brbck  delivered  tlie  opinion  of  the  Court 

This  was  an  action  upon  the  official  bond  of  a  Consta- 
ble against  him  and  his  surety,  and  the  main  question  is, 
whether  the  admissions  of  the  former,  made  nearly  three 
years  after  the  expiration  of  his  office,  in  regard  to  the 
collection  of  money  by  him  while  in  office,  for  the  plain- 
tiff or  relator,  was  competent  testimony  against  the  sure- 
ty.    We  think  it  was  not. 

The  general  doctrine  is,  that  the  declaration  of  the 
principal,  made  subsequent  to  the  act  to  which  they  re. 
late,  and  out  of  the  course  of  his  official  duty,  are  not  ad- 
missible as  evidence  against  the  surety. 

Thus  it  has  been  held,  that  if  one  becomes  surety  in  a 
bond,  conditioned  for  the  faithful  conduct  of  another,  as 
Clerk  or  Collector,  confessions  of  embezzlement,  made 
by  the  principal  after  his  dismissal,  are  not  admissible 
in  evidence  in  an  action  on  the  bond  against  the  surety  : 
{Greenleaf  on  Evidence,  219.)  So  also  it  was  held  that 
the  admissions  of  one  partner  after  dissolution,  is  incom- 
petent to  render  liable  the  other  partner. 

The  objection  to  the  form  in  which  the  instruction 
upon  this  point  was  given,  is  not  considered  valid.  The 
transcript  from  the  record  of  the  Justice,  shows  that  cer- 
tain executions  issued  in  favor  of  the  relator,  and  that 
some  of  them  were  returned  satisfied.  But  it  does  not 
show  that  those  executions  went  into  the  hands  of  Brass- 
field,  as  Constable  or  otherwise,  or  that  the  returns  were 
made  by  him ;  nor  is  there  any  evidence  in  the  record 
iipon  this  point,  except  the  fact  that  the  judgments  upon 


OVfiWANT. 


Case  116. 


July  2^ 


The  confessionB 
of  a  pri.icipal  of- 
ficer mide  long 
after  his  term  of 
office  has  expir- 
ed, are  not  evi- 
dence against 
hit  sureties  in  a 
suit  on  the  offi- 
cial bond:  Qreen-' 
Urn/  on  Ev.  219. 
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MqDouQLi      which  Ihe  executions  issued,  appear  to  have  been  render- 
Clabk.        ed  upon  claims  placed  in  Brassfleld's  bands  by  the  iela< 
"  lor  for  collection.     From  that  fact  the  jury  might  have  in- 

ferred that  Brassfield  received  the  executions  and  made 
the  returns.  But  it  was  not  sufficient  ground  for  a  new 
trial,  that  the  jury  did  not  so  infer. 

Perceiving  no  error  in  the  record  to  the  prejudice  of 
the  plaintiflT,  it  is  therefore,  affirmed. 
Herndon  for  plaintiff;  Caperton  for  defendant. 


Mill  Case.  McDoUgle  VS  Clark. 

Case  117.  Appeal  from  the  Christian  County  Court. 

Mills. 
July  26.         Chief  Justick  Marshall  delivered  the  opinion  of  the.Goazt 

This  appeal  brings  up  an  order  of  the  County  Coortof 

Case  Slated.        Christian  county,  granting  to  Isaac  Clark  the  privilege  of 

erecting  a  mill  and  dam  on  the  west  foik  of  Red  river, 

upon  his  paying  ten  dollars,  the  value  of  an  acre  of  ground, 

the  property  of  McDougle,  condemned  by  the  inquest, 

and  also  S7  50  assessed  by  the  inquest  as  damages  to  be 

occasioned  by  the  overflowing  of  three-fourths  of  an  acre 

of  McDougle's  land. 

The  grant  of  this  privilege  is  opposed  by  McDongleoa 

Grounds  of  op-  two  principal  grounds  :  1st.  That  the  proposed  dam  will 

posiiion   lo    the  .     ,       ,  .       .  .  T         «    ,  •    . 

erection  of  a  mill  entirely  dcstroy  a  spring  on  the  margin  of  the  creek,  & 
"™*  few  yards  only  above  it,  the  use  of  which  he  claims  to  be 

important  to  the  occupants  of  his  adjacent  farm;  aod, 
2d.  That  it  will  entirely  destroy  the  use  of  his  own  dam 
and  mill  situated  within  one  hundred  yards  above  the 
proposed  sclte  of  the  new  dam.  He  insists  that  these 
certain  consequences  of  the  exercise  of  the  privilege 
granted  to  Clark,  either  constitute  an  insuperable  objec- 
tion to  the  grant,  or  require,  as  a  pre-condition  to  its  ope- 
ration, that  he  himself,  should  be  compensated  for  the 
injuries  which  they  imply,  the  entire  omission  of  which 
compensation,  is  alledged  to  be  an  important  error  in  the 
proceeding,  even  if  the  privilege  should  have  been  graat- 
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%d  on  any  terAs.  It  is  contended  on  the  otbet  baud,  MoOjmi* 
thai  the  existing  dam  of  McDougle  is  worth  nothing,  that  C^ahk. 
<be  mill  having  been  burnt  down  nearly  two  years  before 
the  present  application  was  made;  and  no  indication  hnv- 
ing  been  given  of  an  intention  to  rebuild  it,  nor  any  step 
taken  with  that  view,  uniil  after  this  application  was 
made,  the  mill  privilege  of  McDougle  was  lost,  and  that 
the  little  mill  built  by  him  during  the  pendency  of  this 
proceeding  in  the  County  Court,  was  a  mere  pretence  re- 
sorted to  for  the  purpose  of  defeating  this  application, 
and  preserving  bis  owti  privilege  without  a  real  compli- 
ance with  the  objects  for  which  it  was  granted  or  the  re- 
<]aisitions  of  the  law ;  and  that  the  dam  and  mill  and 
claim  of  privilege  were,  therefore,  properly  disregarded!. 
And  with  regard  to  the  alledged  spring,. it  is  contended 
that  it  is  a  mere  seap  from  the  old  dam,  of  no  value,  and 
never  used  or  regarded  as  a  spring  until  it  was  deemed 
important  to  treat  it  as  such  with  a  view  of  defeating  or 
obstructing  the  present  application.. 

It  appears  that  when  the  jury  acted  under  the  writ  of 
ad  quod  damnum,  the  place  claimed  as  a  spring  was  cov- 
ered by  the  creek,  which  was  then  flush,  and  it  does  not 
appear  that  McDougle.  who  lived  in  the  State  of  Tennes- 
see, and  at  some  miles  distant  from  the  premises  in  quea* 
lion,  had  any  notice  either  of  the  application  or  of  the 
holding  of  the  inquest,  until  after  the  writ  was  retorned. 
These  facts  are  only  important  as  tending  to  show  that 
Ibe  interesta  of  McDougle  may  not  have  been  fairly  pre- 
sented to  the  jury,  or  fully  considered  by  them,  and  tbtia 
to  free  the  question  as  to  the  extent  of  the  injury  done  to 
him  in  /aspect  to  his  s<pring  and  dam  and  mill  privilege. 
from  the  weight  of  any  inference  which  might  be  drawn 
from  theailence  of  the  inquest  in  relation  to  it. 

The  principal  question  in  the  case  is,  whether  the  fail-  the  ovetiiowifti 
ore  of  McDougle,  for  near  two  years,  to  comnyence  the  j[e*ciion?f  ?i^^ 
re-building  of  his  mill>   and  his  declarations  pievious  to  d>in» »  *  proper 

i^i     I  ■  1   .       <i       .  ...  .  .  .    -  .       1.  •    Mbjcct  of  coft* 

Clark  8  applymg  for  the  privilege,  importmg  that  be  did  Bideratjon  »  d«. 
not  intend  to  rebuild,  authorized  the  County  Court  to  dis-  ^^^^Ip^iet/o'f 
regard  entirely,  both  his  claim  of  privilege  and  his  dam  |re?t!oaMi  irl» 
and  mill,  as  they  actually  existed  before  and  at  the  time  ^^in^^^* 
^f  granting  t^e  privilege  to  Clark.  The  6th  section  of  '  ^^ 
Vol.  Vfl.  .  57 
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>^v«''«  the  sUtate  regQiating  this  sobjeet,  (2  BUU.  Law,  1214-16.) 
CiArtL.  after  enumerating  several  inquiries  which  shall  be  a 
ground  for  refusing  leave  to  build  a  mill  and  dam,  pots 
the  determination  of  the  question,  in  the  absence  of  these 
inquiries,  upon  the  reasonableness,  under  all  the  existing 
circumstances,  of  granting  or  refusing  the  leave  asked. 
Among  the  circumstances  to  be  considered  and  compared 
in  coming  to  a  conclusion,  the  existance  and  degree  of 
public  necessity  or  convenience  demanding  the  erection 
of  a  mill  as  proposed,  is  doabtless  entitled  to  the  first 
place:  and  although  the  particular  advantage  of  the  iodi' 
vidual  making  the  application,  is  not  to  be  regarded  as  a 
motive  for  action  by  the  Court,  the  injury  to  be  occasion' 
ed  to  other  individuals  is  to  be  considered.  And  in  pro- 
portion to  the  magnitude  of  such  injury,  so  must  be  the 
urgency  of  the  public  exigency,  to  justify  the  Court  in 
inflicting  the  injury,  which  even  then  cannot  be  properly 
authorized  except  on  the  terras  of  making  compensation* 
Hence,  although  the  destruction  of  a  spring  used  for  do- 
mestic purposes,  is  not  one  of  the  injuries  on  which  the 
statute  grounds  its  prohibitions,  it  has  been  decided  that 
such  an  objection  should  prevail  in  defeating  an  applica- 
tion for  leave  to  build  a  mill,  &Cm  unless  the  publicneces- 
sity  imperiously  require  it,  and  that  even  in  that  case 
compensation  should  foe  made:  (1  Bibb,  379;  3  A. 
K.  Marshall  328.) 

In  this  case  we  may  say,  that  although  the  convenience 
of  the  immediate    neighborhood    would    doubtless  be 
promoted  by  the  erection  of  a  good  mill  at  the  proposed 
sit6«  in  case  there  wa^  not  one  at  the  old  site  of  McDoo- 
gle's  mill,  yet  there  is  shown  to  be  such  a  number  of 
milb  within  convenient  distance  around,  that -we  do  not 
think  the  necessities  or  even  convenience  of  the  public 
is  so  &r  involved  as  to  be  entitled  to  any  very  decisive  ef- 
fect in  determining  the  question,  and  certainly  not  to  such 
an  extent  as  to  require  the  infliction  of  serious  inju^ 
upon  any  individual, 
fiot  it  is  said  in  effect,  that  the  dam  and  mill  of  Mc« 
Tite  existence  of  l^ougle,  besides  being  of  little  or  no  value,  exist  wttboot 
« ttiM,  »^^^^;  any  right  on  his  part,  and  do  not  answer  the  public  re- 
tabiUhmentndar  qoiremonts,  and  that,  consequently,  their  actnal  existence 
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should  form  no  obaUcle  to  the  grant  of  a  mill  to  another,      MoOouolv 
and  their  actual  destruction  should,  in  lavv»  be  regarded        Claril. 
as  inflicting  no  injury  on  McDougle.    If  the  premises  of  ~ 
this  argument  were  true,  they  would  be  far  from  provm|[  mill   dam,  aod 
that  the  actual  existence  of  a  mill  and  dam  Within  a  hoq-  Jjif^yed^  n^ 
died  yards  of  the  proposed  erection,  (though  not  coming  !jri*iiy  inJo'«d. 
up  to  the  wishes  of  the  neighbors,)  and  their  certain  des-  coosidmUoa  ta 
traction  by  the  dam  proposed,  are  not  circumstance^  af-  on^'^roprie^ 
fecting  the  reasonableness  of  the  proposition  for  a  new  new *dlun "uf  bj 
mill.    They  are  circumstances  entitled  to  weight  upon  ^^^^^ 
the  question,  because  on  tlie  one  hand  they  actually  sup- 
ply, to  some  extent,  the  wants  and  conveniences  of  tbi 
public,,  and  so  far  diminish  the  force  of  any  requistion 
for  a  new  mill,  and  on  the  other,  they  constitute  an  ac- 
tual interest  which  will  be  injuriously  affected  by  the  new 
dam,  and  which,  thererore,  should  not  be  disregarded. 

But  we  have  not  been  convinced  and  do  not  admit  that 
IVIcDougle's  present  mill,  though  not  commenced  until 
more  than  one  year  after  the  old  one  bad  been  burnt,  nor 
until  after  Clark's  application  had  been  made,  is  to  be 
regarded  as  existing  against  or  without  right,  and  as  not 
being  entitled  to  the  protection  of  the  law.  A  privilege 
had  been  granted  for  erecting  the  mill  and  dam  as  early 
as  1811,  and  although  they  may  not,  in  fact,  have  been 
erected  nearer  than  half  a  mile  from  the  point  designated 
in  the  grant,  they  were,  in  fact,  erected  or  commenced  in 
1811,  and  have  continued  ever  since,  until  the  mill  was 
burnt,  (with  some  injury  to  the  dam  and  forebay,)  in  the 
spring  of  1844;  and  in  March,  1846,  the  small  mill  was 
erected,  which  has  been  in  operation  since.  The  appli- 
cation of  Clark,  was  made  in  February,  1846 ;  the  writ 
of  ad  quod  damnum  was  returned  in  March,  when  a  sum- 
mons against  McDougle  was  ordered,  which  does  not  ap- 
pear to  have  been  executed  until  April;  and  at  the  May 
Court  the  order  was  made  granting  to  Clark  the  privilege 
lo  build  a  mill. 

Whether  the  mill  was  originally  built  under  the  order  — Suehiko^id 
of  1811  01  not,  its  legality,  after  a  continued  enjoyment  whether  the  v^I 
of  33  years,  must  be  assumed.  The  mill  and  one  of  the  J^bShed***"? 
abutments  of  the  dam,  were  on  the  land  owned  by  the  •njoyed   for    a 

.     .  .     .        .  11    «'«*t  length  oC 

party  who   erected  them,  and  the  dam  was  extended  tuae. 
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lloDou*M      across  the  creek  and  the  abutment  erected  on  the  other 
Cljjcx.        side  with  the  knowledge  of  the  owner  of  the  bed  of  the 
creek  and  of  the  land  on  that  side,  who  not  only  acqui- 
esced, but  in  a  few  years  afterwards,  and  more  than  twenty 
years  before  the  mill  was  burnt,  conveyed  to  the  then 
owner  of  the  mill,  five  acres  of  land,  including  the  abut- 
ment ^ast  referred  to,  and  rurming  up  and  down  the  creek 
at  low  water  mark.     To  the  rights  arising  ftom  these  facts 
and  f^om  the  Continued  enjoyment  of  the  mill  and  dam 
and  th& adjacent  land,'McDougIe  succeeded;  and  we  are 
satisfied  that  when  his  present  mill  was  burnt,  he  was  to 
be  regarded  as  the  owner  of  both  sides,  and  also  of  the 
bed  of  the  stream,  and  was  fully  authorized  by  law  to  re- 
build his  mill. 
The  14lh  section  of  the  statute  declaring  as  the  conse- 
•l^nr  a^wrl  Q'^®"^®  ^^  *  neglect  for  more  than  one  year  to  re-build  a 
terof  Und  con-  mill,   the  TexerieT  of  the  condemned  acre  of  land  to  its 
purposes,  for  a  former  owner,   does  not  literaMy  apply  to  this  state  of 
buUd^  does  not  ^^^®»  because  McDougle  owned  five  acres  on  which  his 
in  terms  apply  ^^^(1  abutted  on  the  one  side,  and  near  300  acres  on  the 

10   caaes  vhere        ,  *.     ,    ,  .  .   .  , 

theowoerofihe  other^  And  this  provision  can  have  no  other  operation 
Und  Tn*  both  '^  ^^^^  ^  ^^^^*  but  that  which  is  clearly  indicated  as  its 
•idea  of:  the  object,  viz:.  to  authorize  the  County  Court,  in- obedience 
to  the  public  exigencies,  and  in  view  of  all  the  circum- 
stances of  the  case,  to  grant  the  privilege  to  another  if  the 
previous  grantee  unreasonably  neglects  the  service  which 
is  the  real  consideration  of  the  grant.  The  same  section 
imposes  the  same  forfeiti^re  of  (he  condemned  acre,  in 
case  of  a  failure  to>  commence  the  milF  in  the  fifst  in- 
stance in  ooe  year,  and  to  complete  it  in  three,  or  to  keep 
it  iagood  repair  afterwards.  But  surely  this  would  not 
authorize  the  Court,  without  regard  to  other  circomstan- 
ees«  to  grant  the  privilege  to  another,  with  the  effect  of 
destroying  not  only  the  first  privilege,  but  whatever  may 
have  been  done  and  expended  under  it.  The  Court  is  to 
act  reasonably  and  with  discretion,  in  vfew  both  of  the 
public  necessity  or  convenience  and  of  the  private  injury; 
and  although  the  fact  that  a  man  has  an  advantageous 
site  for  a  mill  which  he  has  never  attempted  to  appro- 
priate in  that  way,  and  that  it  will  be  destroyed  by  grant- 
ing the  privilege  to  another,  is  entitled  to  no  considem- 
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tion  whatever,  in  deciding  on  the  application  of  another,  MoDowli 
and  is  not  even  to  be  regarded  as  implying  a  specific  in-  Clabk, 
jury  for  which  he  is  to  be  compensated,  (for  such  a  prin* 
ciple  might  often  defeat  every  application,)  the  case  is 
Tery  different  when  one  of  several  persons  having  sites 
upon  a  stream,  has  actually  appropriated  his  own  site 
and  the  flowing  water  to  the  uses  of  a  mill.  It  is  to  be  a 
matter  of  sound  and  reasonable  discretion,  whether  his 
preparations  for  the  accommodation  of  the  public  are 
such  as  should  be  deemed  sufficient  to  prevent  a  grant  to 
another  to  his  injury,  and  how  long,  when  as  in  this  case 
he  is  the  owner  of  both  sides  of  the  stream,  one  who  has 
obtained  a  grant  of  the  privilege  may  neglect  to  com- 
mence or  complete  his  dam  and  mill  without  forfeiting 
the  preference  or  advantage  vtrhich  he  has  acquired.  If 
in  consequence  of  the  grant,  he  had  purchased  the  fee  of 
the  land  on  which  the  darn  was  to  abut,  and  had  made 
other  expenditures  preparatory  to  the  work,  the  mere  fail- 
ure to  have  made  an  actual  commencement  of  the  build- 
ing within  a  year,  would  not  be  a  reasonable  ground  for 
granting  the  piivilege  to  another,  with  the  effect  of  des- 
troying the  value  of  his  outlay,  if  there  was  reasonable 
ground  to  believe  that  he  would  proceed  to  make  such  a 
mill  as  the  public  exigencies  required,  and  in  such  time 
as  would  put  the  public  to  no  serious  disadvantage.  And 
BO  if  h^  had  commenced  within  the  year,  and  before  the 
expiration  of  three  years  hod  made  considerable  progress 
in  the  work,  nothing  would  justify  the  grant  of  the  privi- 
lege to  another  with  the  effect  of  destroying,  without  ma- 
king compensation,  the  value  of  what  the  first  had  in  good 
faith  done  towards  the  erection  of  a  mill  and  dam,  unless 
his  delay  was  wholly  inexcusable,  and  the  circumstan- 
ces showed  an  otter  disregard  of  the  public  requirements, 
and  in  effect  an  abandonment  of  his  privilege.  We  think 
the  case  of  the  casual  destruction  of  the  mill  or  dam.  hdtr 
they  had  been  completed,  leaving  a  portion  of  either,  which 
might  be  substantially  useful  in  re-constructing  them, 
stands  virtually  on  the  same  ground ;  and  that  even  if  the 
mill  and  dam  were  both  swept  away,  the  owner  who  had 
met  with  such  a  misfortune  would,  even  after  the  lapse 
of  a  year  without  beginning  to  rebuild,  be  entitled  to 
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McDooeui  preferance  over  any  new  applieant  for  a  privilege  which 
cZuiK.  would  destroy  the  first,  ualess  it  should  appear  that  the 
first  grantee  had  delayed  re-building  without  reasonable 
excuse,  or  that  he  would  not  re-build  in  such  manner 
and  within  such  period  as  would  meet  the  public  exi- 
gency. And  we  think  the  same  principles  are  appli- 
cable to  the  case  whether  the  first  mill  were  erected  un- 
der a  grant  or  privilege  in  pursuance  of  the  statute,  or 
having  been  erected  without  such  giant,  bad  by  long  con- 
tinuance, established  the  right  of  the  owner.  The  right 
thus  established,  by  long  use  and  enjoyment,  is  not  su- 
perior to  the  right  granted  under  the  statute,  and  is  equal- 
ly subject  in  case  of  neglect,  to  be  defeated  by  a  new 
grant  under  the  statute. 

In  the  present  case,  the  remaining  dam  of  McDougle, 
The  court  ihoaid  though  requiring  repair,  is  not  in  such  a  condition  as  to 
power  of  permk^  be  without  value.  or  useless  in  the  preparation  of  a  useful 
to"be%Mcted"afl  '°*^''  casual  declarations  importing  a  disinclination  to  in- 
ter one  has  been  cur  himself  the  expense  of  rebuilding,  indicating  the  ap 
a^re^^miabirre-  prehension  that  the  former  mill  had  been  burnt  down  to 
S^o'2ecM^V*nd  i'^J"*'®  ^^^'  ^^^  implying  a  continued  assertion  of  the 
the  rights  of  the  jrjght,  and  an  expectation  that  the  mill  would  be  re-built, 

owner  of  the  for-       °  .|..  4.  .  -  .|. 

mer  miiu  and  are  not  evidence  either  of  a  waiver  or  of  an  entire  disre- 
est  e^d  ligYasA"  g^'d  of  the  public  interests,  which,  as  we  have  said,  do 
Sif^'ir'SSft'^of  *!!  "^^  imperiously  require  a  mill  at  that  place.  The  fact, 
ptw  mill  pri?i.  that  up  to  the  commencement  of  the  present  proceeding, 
bis  purchase  of  the  property  made  in  1842,  waa  not  com- 
pleted by  conveyance,  and  probably  not  by  full  payment, 
and  that  the  title  remained  in  the  infant  heirs  of  the  for- 
mer owner,  whose  right  is  saved  by  the  statute,  may  form 
some  excuse  for  the  delay  in  commencing  or  providing 
for  the  re-building  of  a  proper  mill.  And  this  proceeding 
itself,  which  threatened  to  destroy  the  entire  value  of  his 
privilege,  and  of  whatever  he  might  attempt  to  do  under 
it,  accounts  for  and  excuses  the  character  of  the  slight 
structure  and  inefficient  machinery  which  was  hastily 
put  together  in  March,  1846,  and  which  being  in  truth 
nothing  more  than  a  makeshift  to  preserve  bis  right, 
should  not  be  regarded  as  a  compliance  with  bis  duty  and 
the  objects  of  the  statute,  but  only  as  evidence  of  bis  in* 
teotion  to  comply,  and  thus  to  preserve  his  privilege.  We 
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tlo  noteoncor  in  the  position  that  his  acts  done  under  an  MoDwuw* 
existing  right  after  the  coromencement  of  this  proceeding,  Clakk. 
-ere  not  to  be  taken  into  consideration  in  determining  on 
the  propriety  of  granting  the  adverse  application,  any 
more  than  we  concui  in  the  position  advanced  on  the 
other  side,  that  his  privilege  established  by  long  user  can 
only  be  lost  by  non-user  for  twenty  years.  The  privilege, 
however,  established  has  its  corresponding  duties,  which 
constitute  the  consideration  for  protecting  it,  and  accord- 
ing to  the  spirit  and  intent  of  the  statute,  is  subject  to 
forreiture  for  the  unreasonable  neglect  of^  those  duties. 

Without  layingany  stress  upon  the  circumstance  which 
as  it  is  argued,  should  have  prevented  Clark,  in  conse- 
quence of  his  connection  with  the  title  and  the  purchase 
of  McDoogle,  from  attempting  to  defeat  his  privilege,  we 
are  of  opinion,  for  the  other  reasons  advanced  herein, 
that  his  privilege  and  his  property  connected  with  it, 
could  not  properly  be  disregarded  when  this  application 
was  granted,  and  that  they  at  present,  constitute  9nch  an 
obstacle  that  the  privilege  should  not  have  been  granted 
to  Clark,  without  making  compensation  to  McDougle,  at 
least  to  the  extent  of  the  actual  value  of  his  present  mill 
and  dam.  But  as  by  the  present  decision,  McDougle's 
privilege  will  be  established,  we  are  of  opinion,  that  in 
analogy  to  the  requisition  and  in  accordance  with  the  ob- 
ject of  the  statute,  it  will  be  incumbent  on  him,  in  ord^r 
lo  preserve  his  privilege,  to  proceed  in  good  faith,  within 
a  year  after  this  case  returns  to  the  County  Court  of  Chris- 
tian, to  put  his  dam  and  mill  in  such  a  condition  as  will 
be  substantially  serviceable,  and  will  promise  to  meet 
the  wants  of  the  public.  The  present  mill  is  not  of  that 
•character. 

With  respect  to  the  spring,  we  need  only  say  that  al- 
thoogh  the  evidence  with  regard  to  its  use  and  quality  is 
very  contradictory,  and  although  we  are  inclined  to  the 
opinion  that  it  is  a  seap  from  the  dam  above,  and  is  little 
belter  than  the  water  in  the  creek  by  its  side,  and  has  not 
been  habiUnally  relied  on  for  domestic  purposes,  it  is  still 
•of  aome  value  as  a  spring,  and  its  loss  should  have  been 
compensated  in  establishing  the  mill  below  it> 
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Maiuux'iEzi* 

V9 
JONBI. 


Bot  apon  the  whole  case,  we  are  of  opinion  that  aadar 
the  exiaiing  circumstances,  the  grant  of  the  privilege  (o 
Claris,  upon  payment  of  the  two  sums  named  in  the  order, 
was  unreasonable. 

Wherefore,  the  said  order  granting  leave  to  Clark  to 
build  a  mill  and  dam  below  and  near  McDougle's  dam,  is 
reversed,  and  the  cause  is  remanded  with  directions  to 
overrule  his  application. 

B,  ^  A.  Monroe  and  Robertson  for  appellant;  Harlan 
for  appellee. 


Chancbst. 
Case  118. 

July  17. 
fiBMt  ilaled. 


Markhaia's  Executor  vs  Jones* 

A]?PEAL'FROM   THB   BaTH    ClHCXnT. 

Parintrship.    Dormant  partners. 
JuDSB  Bbbck  delivered  the  opinion  of  the  Court. 

A  careful  examination  of  all  the  iacts  and  teslimonf 
in  this  case,  has  brought  us  to  the  conclusion: 

1st.  That  at  the  date  of  the  note  in  contest  for  S567  50. 
the  testator,  Markham.  was  not»  in  point  of  fact,  the 
partner  of  Allen  A.  Miller  in  the  manufacture  of  hemp* 

2d.  That  Jones  did  not  sell  his  hemp  and  receive  said 
note  upon  the  supposition  that  Markham  was  the  partner 
of  Miller,  or  under  the  belief  or  impression  that  soch  was 
the  fact.  On  the  contrary,  that  he  sold  the  hemp  to  Mil' 
ler,  took  his  note  for  it,  and  looked  to  hino  alone  for  pay- 
ment. 

Upon  the  question  of  fact  as  to  the  alledged  partner- 
ship, Miller,  we  think,  was  a  competent  witness.  From 
his  testimony  it  satisfactorily  appears  that  there  was  do 
partnership  at  the  date  of  the  note,  and  when  be  par* 
chased  the  hemp.  That  it  was  after  that  time  be  told 
Markham  that  he  might  consider  himself  a  partner.  No 
partnership,  of  course,  could  exist  without  tbe  knowledge 
and  consent  of  Miller.  Whether  what  subsequently  pas- 
sed between  Miller  and  Markham,  was  sufficient  to  con- 
stitute a  partnership  between  them,  it  is  not  necessary  to 
inquire,    tt  clearly  appears  that  Miller  bought  the  bemp 
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Ziii  executed  his  flote  for  it  in  Ibe  presence  of  Markham  MA«iuM'iEx«. 
«nd  Jones,  a  circumstance  in  view  of  all  Ibe  other  facts         Joms. 
in  (he  record,  strongly  corroboratingthe  testimony  of  Mil-  -*— *— ^ 
-ler,  that  no  partnership,  at  that  time,  existed.     There  is, 
besides,  the  statement  of  Jones  that  Markham  always 
loldhim  he  wasiiota  partner,  or  denied  that  there  was 
atiy  partnership,  afid  be  believed  him  an  honest  truthful 
man. 

Upon  the  second  proposition,  ftiat  Jones  did  not  sell 
hishemp  and  take  the  note  of  Miller  alone,    upon  the 
faith  of  an  existing  paftnership  between  him  and  Mark- 
ham, the  testimony  is  still  more  satisfactory  and  conclu- 
sive.   He  does  not  even  alledge  in  his  bill  that  he  made 
(be  trade  with  Miller  upon  the  faith  (hat  Markham  was  a 
partner,  or  that  he  considered  him,   at  the  time,  respon- 
sible or  looked  to  him  for  payment.     For  n^ac  nine  years 
afterwards,  during  the  life  of  Markham,  be  always  spoke 
of  it  as  the  debt  of  Miller,  and  there  is  nothing  in  the  re- 
cord going  lo  show  that  he  ever  contended,  during  that 
time,   that  it  was  the  debt  of  Markhatn.   or  that  it  had 
teen  contracted  upon  his  credit  or  supposed  liability. 

Assuming  then  that  in  pointof  fact,  Markharo  v^as  ntft 
a  partner  of  Miller  a^  alledged.  and  that  credit  was  not 
given  by  Jones  to  Miller  under  the  belief  that  such  was 
the  fact,  we  are  of  opinion  that  Markham  would  not  be 
lesponsible.  althougli  he  might  have  represented  himself 
as  a  partner,  both  before  and  after  the  transaction  between 
Jones  and  Miller. 

The  doctrjne  is  well  settled,  that  if  a  person  represents  If  one  repreaeift 
himself  as  a  partner,  and  credit  is  given  upon  the  faith  of  a*™artner^  an4 
the  representation,  that  stich  person  would  be  responsible  Spoa\be*ftfui  oJ 
as  a  partner,  whether  actually  so  or  not.  And  in  this  the  repredema- 
case  from  the  representations  of  Markham,  the  presutnp-  ^ube^w^nut 
tion  might  well  be  indulged,  that  Jones  was  aware  of  whe^c^r'^wwri'. 
them,  and  consequently  relied  upon  his  credit  in  the  ly«ooTnot. 
transaction  with  Miller,  but  for  the  satisfactory  evidence 
to  the  contrary. 

The  personal  representations  by  Markham  to  Robeit-  _gnt  reprceen- 
^on  and  Dooley.  &c..  early  in  1836.  that  he  was  a  part-  laiioni    to  ow 

.  .    .  .  ...,,..       r     .     pereoD  that  he  i« 

oer,  was  not.  in  our  opmion,  such  a  public  holding  forth  a  partner,  wiii 
40  the  world  of  the  fact,  whether  so  or  not,  as  to  render  M{tS!\wh?k 
Vou.  VII.  68 
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BujAn9       him  responsible  to  Jones,  to  whom  be  made  no  represen* 
PiLCHii  A  Hav*  tations  of  the  kind,  who  was  not  awaie  that  any  such  bad 

— -J!!^ been  made,  and  who  in  the  transaction  with  Miller,  did 

neo^^Mpo^-  Dotrely  upon  the  existence  of  such  a  paitnership:  SmUh*s 
who^  h^^ni  ^^caniile  Law,  side  page  23,  note  p. 
knowUdge  of,  It  results  that  the  decree  is  erroneous  and  must  be  rt- 
npon^such  rep^  versed,  and  the  cause  remanded  with  directions  to  dis* 
^8mWC9lAt^can'  ^^^^  ^^^  Complainant's  bill  and  dissolve  his  injunction 
ij/j  Imw,  p.  23,  with  costs  and  damages. 

B.  ^  A.  Monroe  and  Robinson  <f*  Johnson  and  Smith 
for  appellant ;  Apptrson  and  Cavan  for  appellee. 


Cm«  tUted. 


Assumpsit.  Billing  vs  Pilcher  &  Hauser. 

Case  tl9.  Error  to  the  Jefferson  Circuit. 

Husband  and  wife.    Necessaries  for  Ike  wife. 
My  27.         Gust  JtrsTxoB  Marshall  delivered  the  opinion  of  the  Cooit,^ 

Pilohsr  &  Hauser  having  recovered  a  judgment  against 
Billing  for  S25,  their  fee  for  services  rendered  to  his  wife 
in  filing  a  bill  against  him  for  alimony  and  divorce,  be 
prosecutes  this  writ  of  error  for  the  reversal  of  the  judg- 
ment. 

It  appears  that  on  the  16th  of  September.  1845,  the 
bill  was  sworn  to  by  Mrs.  Billing,  and  filed  by  Pilcher  & 
Hauser,  making  general  charges  of  cruel,  inhuman  and 
barbarous  treatment  against  her  husband  ;  that  he  bad 
repeatedly  laid  violent  hands  upon  her,  and  tbrealened  to  * 
do  so  again ;  that  he  threatened  to  leave  her  and  go  to 
Europe,  &c..  together  with  other  less  serious  charges. 
On  the  23d  of  Septembei,  Billing  answered  the  bill,  de- 
nying every  material  allegation,  and  inviting  hia  wife  to 
return  and  live  with  him.  And  on  the  4th  of  October 
she  directed  the  dismissal  of  the  suit  and  returned  to  her 
husband.  Besides  reading  the  bill  and  answer  to  the 
jury,  the  plaintiffs  proved  that  S2S  was  the  uaual  fee  in 
such  a  case.  The  defendant  then  proved  by  a  witness 
who  had  resided  in  the  same  house,  that  he  bad  treated 
bis  wife  well,  fcc,  and  that  she  bad  no  cause  for  leaviflf 
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him  aod  bringing  the  auit,  and  had  returned  aa  aooo  aa       Bh.un* 
»ha  dismiased  the  aoit.  Pii4»iR  *  Hav- 

Upon  this  evidence  the  Court  inatracted  the  jury  in  — 

effect,  that  if  the  plaintiffs  had  filed  (be  bill  in  good  faith,  '^^ Sl^'^'^^cSi 
upon  the  representationa  of  Mrs.  Billing,  her  husband  ^^'^ 
was  liable  for  the  leasonable  value  of  their  services,  and 
that  her  sweaiiog  to  the  bill  was  evidence  of  her  repre- . 
sentations  to  the  plaintiffs.    The^propi iety  of  this  instruc- ' 
tion  is  the  only  question  which  need  be  considered. 

It  is  well  settled  that  a  wife  who  is  wrongfully  turned  wronffaUr'tnin- 
out  of  doors  by  her  husband,  or  from  ill  treatment  is  ob-  ^^^^^^  ^^ 
liged,  by  a  regard  to  her  own  safety,  to  leave  his  house,  carrfea  wUh  har 
carries  with  her  an  implied  credit,  or  an  implied  authori-  ft%*n!?aoUio'rUr 
ty  to  charge  him  for  necessaiiea,  which  as  a  wrongdoer,  ^ai,in5''foj  ^JL 
he  shall  not  be  permitted  to  repel.    The  principle  is,  that  cetMriM. . 
being  bound  to  support  and  protect  his  wife,  he  cannot 
relieve  himself  from  this  obligation  by  his  own  wrongful 
act,  but  that  if  by  his  own  improper  conduct  towards  her, 
be  drives  her  to  seek  support  and  protection  from  others, 
or  jostifies  hei  in  so  doing,  the  law  still  holding  him  to 
his  duty  under  the  new  ciicumstances  which   he  haa 
brought  about,  implies  an  authority  from  him  to  any  on^ 
wbo  may  furnish  at  his  charge,  the  necessary  supplies  or 
assistance,  or  an  authority  from  him  to  his  wife  to  procure 
them  apoQ  his  credit.    But  the  essential  basis  of  this 
implication  is,  that  the  husband  shall  have  wrongfully 
piodnced,  or  shall  at  least  have  assented  to  the  separation 
which  has  rendered  it  necessary  that  the  wife  should  re- 
ceive from  others  the  supplies  or  assistance  which  are  es* 
eential  to  her  support  or  protection.    Hence  it  is  laid 
dowD  that  if  a  tradesman  deal  with  a  wife  separated  from 
harbnaband,  it  is  incumbent  on  him  to  make  inquiry; 
that  be  trusts  bet  at  his  peril,  and  that  if  he  would  make 
the  husband  responsible  for  the  articles  furnished,  he 
most  prove  that  the  separation  occurred  under  such  cir- 
cumstances as  will  render  the  husband  prima /acie  liable. 

The  same  principles  apply  to  the  case  of  legal  assist-  Thcwe  who  uuMt 
ence  furnished  to  the  wife.  If  the  conduct  ef  the  bos-  ^pa»{e7''from 
band  towards  her,  makes  it  necessary  that  she  should  ^H « i^?'!'*?^^ 
apply  to  the  law  for  securmg  either  protectionor support,  groundB of  sepa. 
»r  if  it  be  aoch  as  justifies  her  in  so  doing,  the  husband  tUo °w!fe  Tn^u^ 
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B>tMN»  will  be  chargeable  for  Ihe  expenses  thus  rendered  necei- 

FiLCHBR  A  Hau*  sary  by  bis  own  in) proper  conduct.     In  the  case  of  Shej^- 

''^^'  herd  MS  McKovl,  (3  Camp.,  326.)   Lord  EllenboTougb 

SradauVieirperl  ^°^^ '  ***^  ^^^^  procccdiiig  (the  exhibilioi>  of  ariicles  of 

il,  if  the  separa-  thepefTce.)   w^as  uncaltcd  fof,  his  wife  could  not  make 

i*on  ol  ihe  wife  ,.,.,,-,  ,        ,      .  .«.,., 

be  not  justifia-  him  liable  for  the  expenses  thereby  incurred.    But  if  she 
•  was  turned  out  of  doots  in  the  manner  stated,  she  carried 
along  with  her  a  credit  for  whatever  her  preservaiioD  and 
safety  required.     She  had  a  right  to  appeal  to  the  hw  for 
protection-,  and  she  must  have  the  means-  of  appealing 
effectuaily.     She  might,   therefore,   charge  her  husband 
for  the  rrecessary  expense  of  this  proceeding,  as  much  as 
for  necessary  food  and  raiment. "     We  have  seen  no  case 
and  perceive  no-sound  principle  which  sanctions  the  doc- 
trine that  the  authority  of  the  wife  to  bind  the  husband, 
or  the  right  of  others  who  dealtviih  her  or  render  assis- 
tance, to  charge  the  husband,  may  be  established  either 
by  the  mere  representations  of  rtie  wife,  or  by  the  credit 
which  those  representations  may  gain  with  the  persons  (a 
whom  &he  appeals.     The  authority  rests  not  upon  the  te- 
presentations  of  the  wife,  nor  opon   the  credit  given  to 
them,  but  upoi>  the  evidence  of  the  facts  upon  which  the 
law  gives  the  authority.     In  case  of  separation,  good  faith 
requires  that  those  who  deal  with  the  wife,  intending  to 
charge  the  husband,  should  irKjuire  from  other  sourees. 
whether  the  circumstances  will  authorize  them  to  charge 
him.     And  if  they  trest  to  the  mere  representations  of 
the  wife,  they  do  it  at  their  perH.     Whether  ihe  evidence 
ifi  ihis  case  would  have  authorized  the  jury  ta  Bnd  for  the 
plain-tifTs  on-  the  ground  that  their  legal  services  rendered 
to  Mrs.  Billir>g,  were  made  T>ecessary  by  the  comiucl  of 
her  husband,  we  need  ryot  decide.    The  view   which  w« 
have  taken  of  the  law,  satisfies  bs  that  the   rnslruclioa 
given  to  the  jury  placed  the  question  of  the  defendant's 
Mability  on  a  wrong  basis,  and  withdrew  from  the  jury  the 
real  fact  which  their  verdict  should  have  decided. 

Wherefore,  without  noticing  other  questions  which  will 
probably  not  again  occur,  the  judgment  is  reversed  for  the 
error  in  the  instruction  given,  and  the  cause  is  rennaodid 
lor  a  new  trial  in  conformity  with  this  opinion. 
Greene  for  plaintiff;  Ery  ^  Page  for  defendants. 
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Garris'  Heirs  vs  Garris.  Dowek. 

Ekror   to  the  Muhlenbukg  Cou.\ty  Court.  Case  120. 

Dower.     Jurisdiction  of  County  CourL 

JvsGB  Simpson  delivered  the  opinion  of  the  Court.  •'"'y  27. 

The  Muhlenburg  County  Court,  upon  the  application  Casesiaied. 
of  the  defendant  in  error,  appointed  Commissioners  to 
allot  her  douer  in  the  landed  estate  of  Sikes  Garris, 
whose  widow  she  represented  herself  to  be.  The  Com- 
missioners so  appointed,  proceeded  to  assign  dower,  and 
returned  a  report,  which  was  quashed,  as  the  order  stales, 
for  errors  apparent  on  its  face.  At  a  subsequent  Court 
the  same  Commissioners  made  another  report  containing 
an  allotment  of  dower  to  the  applicant,  which  was  ap- 
proved of  and  ordered  to  be  recorded. 

These  proceedings  were  ali  objected  to  by  the  heirs  at 
law,  the  present  plaintiffs,  v/ho  appeared  in  Court  and 
contested  the  applicant's  right  to  dower  upon  the  ground 
that  she  was  never  married  to  Sikes  Garris,  deceased, 
and  if  she  ever  had  been,  that  she  had  abandoned  him 
in  his  lifetime  and  refused  to  live  with  him. 

County  Courts  have  no  jurisdiction  to  investigate  or  de-  County  Conrt» 
cide  contested  claims  to  dower ;  they  have  not  the  power  uon^o*' Iry^'c^jnl 
of  adjudicating  upon  the  existence  of  the  right  when  that  i«**te<i  ci  ims  to 

\  *   J       mi.  I  -J  u  i_       dower  They  may 

la  controverted.  They  can  only  assign  dower  when  the  assign  dower 
rightto  it  is  conceded.  The  right  being  admitted,  they  oUhe^!lidowS 
x:an  direct  an  assignment,  the  propriety  of  which  whew  tesTed 'lu°^-^°"' 
made,  will  involve  merely  the  question  of  its  fairness,  other 'case:  (4 
and  the  relative  value  of  the  part  alloted,  to  the  residue  Marshall]  los- 
of  the  land,  upon  which  they  must  necessarily  have  the  ^"''  ^^^'^ 
power  to  adjudicate.  Beyond  this  their  jurisdiction  does 
not  extend,  as  was  decided  by  this  Court  in  the  cases  of 

JRintchss  Cunningham,  (4  -fliii,  462i)    Williams  vs 
Williams,   (I  J.   J.  Marshall,    105;)  and  Murphey's 

Jkeirs  and  devisees  vs  Murphey,  (anle.  232.) 

Here  the  right  to  dower  was  denied  ;  it  was  the  matter 

t.c  be  tried.    If  the  applicant  had  not  been  the  wife  of 
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McCavlit,  Ae.    Sikes  Garris,  deceased,  she  had  do  right  of  dower  in  hi«« 
Booic,  Macklih  lands.    This  question  the  County  Court  had  no  power  to 

*°'  pass  upon  and  decide,  and  without  its  decision  her  right 

to  dower  was  not  shown  to  exist. 

Wherefore,  the  order  of  the  County  Court  is  reversed 
and  cause  remanded,  with  directions  to  reject  the  Com* 
missioners'  report  and  overrule  the  application. 
Harlan  ^  Craddock  Tor  plaintifTs. 


CHiNCBRT,     McCauley,  &c.  vs  Rodes,  Macklin,  &c. 
Case  121.  BiU  of  discovery.    AUachmenl  bills.    Fraud. 

Error  to  thb  F-ayette  CiRcmt. 

,  .   QA  Gbiep  Justice  Mas  shall  delivered  the  opinion  of  the  Couit — Judf» 

juiy  /v.  Breck  did  not  sit  in  this  case. 

It  is  the  opinion  of  this  Court,  that  as  the  deed  of  trust 
Adeedbyahpi-  made  by  Ferguson,  for  the  benefit  of  his  wife,  professes 
cfrcumstanoef  ^0  convey  Only  SO  much  of  her  own  estate  as  had  not 
fiKihVwffe'i'sj!  '^•^^  reduced  to  possession  by  him,  or  as  was  not  vested 
paratt  u»e  the  jn  him  by  law,  it  did  not  convey  any  interest  either  in 
she^was  io  law  the  land  or  slaves  which  had  been  allotted  to  her  in  the 
toh«^fa*her*!**&  division  of  her  father's  estate,  but  the  same  having  at  the 
which  had  not  tj^r^e  of  her  marriage,  and  at  the  date  of  the  deed  of  trust, 

been  redaced  to     ,  .        a  ,      ,  t, 

the  postessioa  of  three  months  afterwards,  been  m  possession  of  her  guar- 
iiot  fraudulent''  dttin  or  his  lessees  for  her,  were  in  her  possession,  so  as 
to  vest  in  her  husband  the  absolute  title  to  the  slaves, 
and  the  right  to  the  land  during  their  joint  lives.  The  deed 
conveys  nothing  specifically  by  name  or  description,  but 
only  such  property,  without  specification,  as  the  wife  was 
entitled  to  as  heir  or  distributee,  and  as  had  not  been  re* 
duced  to  possession,  or  become  vested  by  law  absolutely 
in  the  husband.  And  as  the  insolvency  of  the  husband  en- 
titled the  wife  to  a  settlement  out  of  her  propeity,  we  are 
satisfied  that  there  was  no  fraud  either  in  the  intent  with 
which  the  deed  was  executed,  or  in  its  actual  operation, 
and  that  McCauIey's  bill,  praying  on  the  ground  of  fraud 
in  the  deed,  to  subject  to  the  satisfaction  of  his  debt, 
whatever  estate,  in  land,  slaves  or  personalty*  was  eon- 
veyed  by  it,  did  not  operate  as  an  attachment  or  liea  op- 
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on  any  estate  not  conveyed,  and  was  not  a  lisptndenB  be<   UoCaoi.«t,  «e. 
yond  the  operation  of  the  deed,   because  it  neither  des-  Bodm,Mackuii 

cribed  nor  sought  to  subject  any  estate  derived  Tioro  the  — 

wire,  except  as  estate  fraudulently  conveyed  by  the  deed, 
and  because  it  did  not  seek  the  subjection  of  any  specific 
thing,  either  as  having  been  conveyed,  or  as  not  being 
^mbrsced  in  the  deed ;  but  alledging  fraud  in  the  deed, 
prayed  that  it  might  be  set  aside,  and  that  whatever  it 
conveyed  might  be  subjected.  As  nothing  passed  by  the 
deed,  ibe  complainant  could  get  nothing  by  this  prayer,  i 

and  attached  nothing,  even  if  he  had  succeeded  in  show- 
ing fraud.  And  as  the  deed  would  not  have  been  fraudu- 
lent, even  if  something  had  passed  by  its  terms  as  not 
having  become  vested  in  the  grantor  as  husband,  the  com- 
plainant would  have  been  entitled  to  nothing,  even  under 
this  hypothesis. 

It  follows,  that  in  our  opinion  this  bill  of  McCauley  Abiubya  ered- 
^constituted  no  such  lien  or  attachment,  or  lis  pendens,  as  er'/o^fMseu'wiil 
to  prevent  such  interest  as  Ferguson,  the  debtor,  had  in  ^P^  operaie  as  a 

.  i.  .  .         ...    ^  .  ...  .  lien  upon  any  jn- 

tbe  estate  of  his  wife  from  passmg  absolutely  to  the  as-  terest  or  Tight 
aigneeio  bankruptcy,  under  his  application  for  the  bene-  hayebeenknown 
fit  of  the  bankrupt  law,  made  some  days  after  the  filing  pSbHc'''iett 
t)f  the  bill.    And  as  the  three  other  bills  of  Strawbridge,  *°?  which  were 

o       not  specified  ui 

Ryan,  &c.  and  Waterman,  filed  in  the  intermediate  peri-  the  bill. 
t>d.  do  not  even  mention  the  deed,  i>or  refer  to  any  estate 
of  Ferguson  held  in  right  of  his  wife,  nor  specify  any 
property,  except  an  alledged  interest  in  a  store,  and  some 
pecuniary  demands  hereafter  to  be  noticed ;  but  only  pray 
for  a  discovery  of  estate,  and  for  the  subjection  of  such 
as  may  be  discovered,  we  think  it  entirely  clear  thai 
these  bills  present  no  obstacle  to  the  title  of  the  assignee 
in  bankruptcy.  The  38th  and  39th  saetiona  of  the  exe- 
cution law  of  1828,  do  not,  by  fair  construction,  operate 
to  give  a  lien  upon  the  filing  of  every  bill  of  discovery, 
of  whatever  nature  it  may  be.  And  we  remark  with 
reference  to  the  first,  as  well  as  the  three  last  bills,  that 
although  it  is  the  object  and  policy  of  the  attachment 
laws,  to  give  substantial  aid  to  creditors  resorting  to  the 
refloedies  which  they  furnish,  there  are  still  some  other 
intjsresls  to  be  kept  in  view,  and  which  creditors  resort- 
in$  to  these  laws  are  themselves  boood  to  respect*    A 
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MoCauley,  AC.  due  regard  for  these  interests,  requires  that  bills  by  which 
SoDEs,  Macklin  the  defendant  is  to  be  restrained  from  disposing  of  prop- 

^^' eriy,  of  which,  in  the  eyes  of  the  community,  he  appears 

to  be  the  owner,  with  the  absolute  right  of  disposition, 
should  at  least  specify  the  property  whi<:h  wilhoul  being  ac- 
tuaity  taken  into  the  custody  of  the  law  or  its  officer,  is  to 
be  absolutely  withheld  from  transfer,  and  tied  up  in  the 
hands  of  the  owner,  by  the  silent  and  hidden  operation 
tif  a  lis  pendens.  The  bill  of  discovery  is  givQn  as  a 
*  means  of  ascertaining  secret  or  involved   interests  not 

open  to  ordinary  observation.  In  the  present  case,  the 
allotment  of  the  land  and  slaves  to  the  wife  of  Ferguson, 
were  shown  by  the  appropriate  records  of  the  county. 
His  deed  of  trust  had  also  been  recorded  near  two  years 
before  these  bills  were  filed.  The  means  of  specifying 
any  or  all  of  this  properly,  were  easily  accessible.  There 
was  no  need  of  a  discovery  as  to  that,  and  no  excuse  for 
the  absence  of  specific  allegation  and  description.  And 
we  think  the  complainants  having  neglected  the  obvious 
means  of  information  and  of  certainty,  are  entitled  to  no 
aid  by  a  favorable  consttuction,  either  of  their  own  vagae 
allegations  or  of  the  statute,  in  their  attempt  to  give  a 
preference  over  other  creditors. 

We  are  satisfied,  therefore,  that  the  interest  of  Fergu- 
son in  the  land  and  slaves,  which  had  descended  to  bis 
wife,  was  properly  decreed  to  the  assignee  in  bankruptcy. 
With  regard  to  the  alledged  interest  of  Ferguson  in  tbo 
store  of  G.  B.  Hale  &  Co.,  which  all  the  bills,  and  the 
cross  bill  of  the  assignee  seek  to  appropriate,  we  are  of 
opinion,  upon  the  bills  and  answers,  that  there  was  no 
such  interest,  either  on  the  ground  of  fraud  in  the  sale  by 
Ferguson  to  Rodes  and  Macklin,  or  on  the  ground  of  agiee* 
ment  or  trust.  It  appears  clearly  that  they  took  Fergo- 
son's  interest  in  the  store,  upon  the  ascertainment  of  bis 
insolvency,  with  great  reluctance,  and  as  a  measure  ab- 
solutely necessary  to  save  them  from  loss  on  account  of 
their  engagements  entered  into  at  Ferguson's  request,  as 
sureties  for  the  purchase  of  the  goods.  The  transfer  from 
Ferguson  to  them  was  absolute,  without  trust  or  condi- 
tion. There  was  at  the  time  no  such  inequality  in  the 
bargain,  as  either  to  create  the  inference  of  a  secret 
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trast  or  reserration  which  the  parties  poBhively.deny^  or   MoQiouvtJa. 
Co  authorize  the  Chancellor  to  give  that  character  to  the  a»»H,MA0iiiir 
transaction  against  the  intentios  of  the  parties*    Rodea  .. 
«ad  Macklin«  for  ihemselves,  and  in  bebaJf  of  tbe<:redi- 
tors  of  Hale  &  Ferguson*  were  entitled  in  the  disposition 
of  the  store,  to  a  preference  over  ail    other  creditoisof 
Ferguson.     There  is  liule  probahiluy  tbat  if  the  business 
of  the  fjTai  of  Hale  &  Feiguson  had   been   coeccively 
closed  for  the  saiisfaction  of  ciediiors,  any  thing  could 
have  been  realized  for  ihe  separate  creditors  of  Ferguson. 
The  coifiplainants.  thetefore,   have  lost  fiothif)g  by  the 
arrangement  with  Rodes  and  Macklin ;  nor  have  the  gen* 
^eral  creditors  iy\'  Ferguson,  who  are  represented  tn  this 
enit  by  the  assignee ;  and  alihough  it  be  assumed  that  in 
consequence  of  the  arrangement  by  which  Rodes  and 
Macklin  took  the  place  of  Fregu90Q,  the  new  firm  has,  at 
their  risk,  and  with  their  credit,  and  by  good  management^ 
conducied  a  profitable  business,  this  result  thus  accom- 
plished, gives  no  efifofcible  right  to  Ferguson  or  to  his 
creditors  t:laiming  through  him,  to  demand  a  participa^ 
tion  in  the  profits  ultimately  realized.    The  answers  of 
ihe  parlies  eonstittite  an  absoltjte  negation  of  any  sock 
right  as  growing  out  of  the  transfer  itself,  and  if  it  be  sup- 
posed that  in  consideration  of  the  good  fortune  which  has 
Attended  (he  business,  Rodes  and  Macklin  may  intend  to 
bestow  a  part  of  the  profits  on  Ferguson,  or  even  if  it  be 
supposed  that  they  eo  intended  from  the  first,  if  the  bust- 
iiess  should  prove  profitable,  such  a  secret  purpose  not 
leoterinf;  tfito  the  consideration  of  the  contractor  transfer, 
nor  forming  a  condition  rn  it,  and  not  expressed  nor  even 
understood  at  the  time,  for  all  this  is  negatived  by  their 
answers,  could  not  constitute  a  right  in  Ferguson.    These 
remarks  are  made,  not  because  there  is  any  evidence  of 
each  intentioa  other  than  may  be  inferred  from  the  mere 
fact  that  Rodes  and  Macklin,  took  Freguson's  interestand 
responsibilities  reluctantly,  and  to  save  themselves,  but 
because  it  is  insisted  on  the  part  of  the  assignee^  that  his 
amended  eross  biil  alledging  such  intention  and  S'rarring 
that  large  profits  bad  been  made,  was  improperly  rejeeted 
<»n  his  offer  to  file  it,  and  that  upon  the  statements  of  that 
|>ill.  be  was  entitled  to  an  account  of  the  profits  and  to 
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adeeree.  Bui  iim  mtontioo  alledged  in  that  bill  is  but 
IU»oBt»  iLeuui  an  ifirerence  rrom  the  facts  and  relation  of  the  parties  u 
,  previously  exhibited  ;  and  if  those  faets  and  relations  are 
not  such  as  to  establish  a  rjght  in  Ferguson,  as  we  are 
clearly  of  opinion  they  are  not.  the  secret  intention  of 
Rodes  and  Macklin  cannot  do  so.  They  had  previously 
denied  every  material  fact  alledged  in  the  amended  cross 
bill,  and  its  rejection  was  neither  erroneous  nor  prejudi- 
cial to  the  assignee. 

The  bills  and  cross  bills  were,  therefore,  properly  dis- 
missed, so  far  as  they  sought  relief  against  Rodes  and 
Macklin. 

Upon  a  fair  construction  of  the  agreement  that  the  an- 
swer of  Rodes  should  be  taken  as  the  answer  of  Hale,  we 
think  it  should  be  taken  as  a  denial  of  any  indebtedness 
of  Hale  to  Ferguson^  and  if  not,  he  certainly  should  be 
allowed  an  opportunity  to  answer  hereafter. 

With  regard  to  the  few  articles  of  personal  property 
disclosed  by  Ferguson,  in  answer  to  the  bills  of  discove- 
ly.  as  those  bills  did  not  of  themselves,  operate  to  attach 
them,  they  passed  to  the  assignee;  and  no  notice  having 
been  taken  of  them  in  the  amended  bills  filed  after  the 
discovery  made  by  Ferguson's  answer,  the  inferrence  is« 
that  the  complainants  did  not  intend  to  pursue  them  fo^ 
Iher,  but  confined  their  efforts  to  the  more  important  ob* 
jects  involved  in  the  suit.  What  disposition  has,  infiict« 
been  made  of  the  property  either  by  Ferguson  or  the  as- 
signee, does  not  appear.  It  is  not  mentioned  in  the  de- 
cree, and  not  having  been  mentioned  Jn  any  pleading  of 
the  complaioants,  we  think  they  have  no  right  to  insist  in 
this  Court,  for  the  first  time,  that  it  should  have  been  sub- 
jected to  their  debts.  They  did  not  take  the  proper  steps 
for  having  it  so  subjected,  nor  does  it  satisfactorily  ap> 
pear  that  they  were  entitled,  at  the  final  hearing,  to  a  d» 
oree  subjecting  it. 

Wherefore,  the  entire  decree  upon  the  original  and 
cross  errors  is  affirmed. 

Combs  ^  Shy  for  plaintiff;  Aofrinson  4^  Jaktwrn 
Pmddl  for  defendants. 
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Bray  vs  Howard,  &c.  Motioh. 

Error  to  the  Jepfkrson  Circuit.  Cas$  122. 

LimUaiian.    Sureties  in  judgmenis.  ^c. 
Ju»6«  Bbbck  delivered  the  q>iiiion  of  the  Court  ' 

Ronald,  upon  notice  to  Howard,  Brooks  and  Nold,  ^^•^  *^^^ 
obligors  in  a  replevin  bond  in  the  Jefiferson  Circuit  Court, 
in  favor  of  Bray,  moved  the  Judge^of  said  Court  for  an 
execution  to  issue  on  said  bond  for  his  use,  in  the  name 
of  the  plaintiff.  The  Court  overruled  the  motion  and 
Ronald  has  brought  the  case  to  this  Court. 

It  appears  that  McMichael,  a  deputy  Sheriff,  having 
in  his  bands  an  execution  upon  the  replevin  bond,  some 
months  after  the  return  day,  paid  over  the  amount  t6 
Bray,  the  plaintiff,  who  gave  his  receipt  for  the  same. 
MeMichael  returned  upon  the  execution,  that  he  had  sett- 
led it  in  full  with  the  plaintiff,  but  no  part  of  it  had  been 
paid  by  either  of  the  defendants,  or  any  person  for  them. 
He  afterwards  assigned  the  execution  to  Ronald. 

It  further  appears  that  the  original  judgment  was  ren- 
dered against  Howard  and  Brooks,  end  that  it  was  re- 
plevied by  them  with  Nold  as  surety. 

It  was  also  proved  upon  the  trial  that  Brooks  was  the 
suiety  of  Howard  on  the  note,  upon  which  the  original 
judgment  was  obtained. 

The  first  question  is,  whether  Ronald,  in  the  state  of 
ease  thus  presented,  was  entitled  to  be  substituted  to  the 
rights  of  the  plaintiff  in  the  replevin  bond. 

It  was  held  by  this  Court  in  Finn  vs  Slration,  (5  /.  /.  a  fi^Htf  wii« 
Marshall,  366.)  and  is  considered  as  the  settled  doctrine,  Sff^i^a?  wee^I 
that  when  the  Sheriff  has  paid  to  the  plaintiff  in  an  exe*  ^|<>n  theMiovDC 
ention,  the  amount  thereof,  having  rendered  himself  lia-  beoome  liebiS 
ble  therefor  by  his  official  defalcation  respecting  it,  he  has  l^^la'  deLea! 
0  fight,  by  substitution,  to  occupy  the  place  of  the  plain-  ShitebMubSS 
tiff,  and  should  be  allowed  to  use  his  name  for  making  toted u> the  rifhi 
tlie  money  oat  of  the  estate  of  the  defendants.  tadmS^  mm^ 
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^^*  The  proof  in  this  case  shows  that  McMichael  had  paid 

HowAED,  4C;.  to  thc  plalotiff  the  amount  of  the  execution  against  How- 
•ftheplainiifTto.  ard.  &c.  It  appears  to  have  been  paid  several  months 
hi»  payraeat "*  after  the  return  day.  There  is  no  evidence  that  the  eie- 
cution,  01  atiy.pO'ri  of  i^.  had  been  collected  from  the  de- 
fendants or  paid  by  them,  nor  does  it  appear  that  the  exe- 
cution had  been  returned  within  the  time  required  bylaw. 
The  presumption,  u  e  think  is,  therefore,  authorized,  that 
McMichael  paid  the  amount  of  i.ltoBray.  inconsequence 
of  his  liability,  resulting  fiom  official  neglect  in  regard  to 
i4«  and  that  he  thereby  acquired  a  right  to  the  replevin 
bond  and  to  use  ihe  name  of  the  plaintiff  in  its  collection. 
The  right  or  interest  thus  acquired,  passed  by  bis  assigo- 
ment  to  Ronald. 

The  next  questioa    presented   for  consideration  is, 

whether  the  case  as  to  Brooks  and  Nold  is  embraced  by 

our  statutes  of  limitation,  which  were  relied  upon  in  the 

Court  below.. 

The  execution  upon  the  replevin  bond  returned  by  Me* 

Asmety  infrra-  Michael,  was  issued  in  August  and  made  returnable  in  Oc- 

fe«lid*^by*Vhe  tober,  1838,  and  no  subsequent  execution  appears  to  have 

'V^."^?a.?^   ^*^®  been  issued.     This,  proceeding,    b.y  motion,  was  com- 

plaiQliff  to    »ue  J  .        n   /•  o        J 

out     execution  menced  m  1846. 

yearly* the' 19th  It  is  manifest,  therefore,  that  the  case  as  to  Nold,  is 
autu?e"  of^isss!  .e^^'b^oced  by  the  I9th  section  of  the  act  of  1828,  (1  SlaL 
(2  B.  Monroe,  LflW,  645,)  according  to  the  construction  given  to  it  by 

this  Court  in  Bank  of  iht  Commonwealth  vs  Patterson. 

(2  B.  Moiiroe,  378.)     He   was   surety  in  the  replevin 

bond,  as  appears  upon  its  face,  and  no  execution  could 

issue  against  him. 
Sureties  nreciis-      The  case  as  to  Brooks,  we  think,  is  provided  for  in  the 
^Xufon^Jg.  first  section  of  the  act  of  1838.  limiting  actions  against 

S^oTboJric:  *"^^*»«''  <3  StaL  Law.  558.) 

when       ieven  That  act  provides  thot  sureties  shall  be  discharged  from 

eUp^eVwittMul  liability  on  judgmenls,  injunction,  appeivl,  supersedeas, 

lei^^flTc?   The  *^'®  ^"^  replevin  bonds,  &c.,  when  seven  years  shall 

^^n!ei^t9^u  ^^^^  elapsed  without  execution  on  the  judgment,  unless 

«o&8irued      to  delayed  by  dilatory  proceedings  on  the  part  of  the  de- 

TO^n  §ur4tio8  on   «      ■  t    •  ■    ■    •         ■  •  i 

honiu  on  which  fcndants.  It  IS  contended  that  the  expression  that  sure* 
^^^,.^X  ^^®«  '^^"  ^®  discharged  from  liability  on  judgments,  most 
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mean  judgment  bonds.  But  we  cannot  concur  in  that 
construction.  We  aie  aware  of  no  bond  in  this  State, 
recognized  in  our  statutes  or  known  in  common  parlance 
by  that  appellation. 

The  Legislature,  in  our  opinion,  must  have  intended 
by  the  term  judgments  precisely  what  it  imports,  and  by 
the  expressions  sureties  in  judgments,  sureties  in  the 
notes  or  obligations  upon  which  the  judgments  were  Ten- 
dered. It  was  t-he  intention  to  provide  Cor  defendants  in 
judgments,  who  were  in  point  of  fact  sureties.  Brooks 
was  in  this  case  the  surely  of  Howard  on  the  note,  upon 
which  the  original  judgment  was  obtained.  He  did  not 
lose  that  character  by  becoming  liable  upon  the  judgment* 
aor  afterwards  in  the  replevin  bond.  He  was  still  the 
surety  of  Howard,  and  had  he  been  compelled  to  pay  the 
money*  would  have  been  entitled  to  all  the  remedies 
against  him  which  a  surety  has  against  his  principal.  It 
18  true*  that  as  between  Howard  and  Brooks,  defendants 
ia  the  original  judgment,  and  Nold,  the  former  must  be 
regarded  as  principals  ;  but  as  between  Howard  and 
Brooks,  the  latter  was  still  the  surety  of  the  former. 

When  seven  years  shall  have  elapsed  after  th^  rendi- 
tion of  the  judgment,  before  any  execution  shall  have 
issued,  or  when  the  same  period  shall  have  elapsed  after 
the  return  of  one  execution  before  another  issues,  in 
both  instances  we  think  th§  statute  applies. 

The  statute  is  very  comprehensive  in  its  terms,  and  it 
seems  clearly,  we  think,  to  have  been  the  intention  of 
the  Legislature  to  provide,  that  a  plaintiff  in  a  judgment, 
vbohas  slumbered  without  suing  out  execution  for  seven 
years,  should  after  thai  time,  as  to  defendants  who  were 
ID  point  of  fact  sureties,  be  compelled  to  slumber  on 
without  remedy  by  execution  or  otherwise  against  them. 

Seven  years  having  in  this  case  elapsed  without  execu- 
lion  on  the  judgment  or  replevin  bond,  the  plaintiff  was 
not  entitled  to  one  as  against  Brooks  and  Nold,  and  the 
motion  for  execution  against  all  the  defendants,  was 
therefore  properly  overruled.  As  against  Howard,  Ro- 
nald is  entitled  to  the  benefit  of  the  judgment,  and  to 
nse  the  name  of  the  plaintiff  in  its  collection.  And  as 
the  o?erruling  the  potion  for  an  executioQ  against  all  th» 
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abdiwiiaCmh-  derendants  will  constitute  no  bar,  and  oppose  no  obstacle 
lo  proceeding  against  Howard,  the  judgment  is  afiBrmad. 
Ballard  for  plaintiff;  Pirtle  for  defendants. 


IX>OISTILLB  III* 
BUKANCB   Co. 


CovErrART.    Addison  &  Clendenin  vs  The  Kentucky 
and  Louisville  Insurance  Company. 

Case  123.  Error  to  the  Jefferson  Circuit. 

Insurance.    Policy  of  Insurance, 
July  29.         Juoex  Simpson  delivered  the  opinion  of  the  Coart 

The  plainiifTs  in  error  having  procured  from  the  de- 
Caseitated,  fendants  an  insurance  to  Ihe  amount  of  six  thousand  dol- 
lars, on  a  three  story  frame  building  situate  in  the  city 
of  Louisville,  known  as  Atkinson's  Mills,  brought^tbis 
action  of  covenant  upon  the  policy,  alledging  the  des- 
truction by  fire,  of  the  property  insured,  and  the  refusal 
of  the  defendants  to  pay  them  the  loss  which  they  have 
sustained. 

The  interest  which  the  plaintiffs  bad  in  the  property  at 
the  time  of  the  insuiance  is  set  forth  in  their  dcclaralioD, 
and  appears  to  have  consisted  in  a  lien  to  secure  the  pay- 
ment of  a  debt  on  John  Atkinson,  for  upwards  of  nina 
thousand  dollars.  The  deed  by  which  this  lien  is  secured 
to  the  plaintiffs,  also  creates  a  lien  upon  the  same  prop- 
erty in  favor  of  other  individuals,  to  the  amount  of  sever- 
al thousand  dollars,  and  places  the  creditors  upon  an 
equal  footing,  no  debt  having  a  preferance  or  priority 
given  to  it  by  the  terms  of  the  conveyance.  The  estate 
of  the  assured  in  the  property,  is  expressed  in  the 
policy  as  consisting  of  a  mortgage  or  lien  thereon,  aod 
the  policy  purports  to  have  been  made  for  the  purpose  of 
coveiing  the  sum  of  six  thousand  dollars  of  their  interest, 
but  fails  to  set  forth  or  express  the  additional  incumbran- 
ces on  the  property,  created  by  the  same  deed. 

A  demurrer  to  the  declaration  having  been  overruled, 
the  defendants  filed  a  plea,  alledging  in  substance  that 
the  plaintiffs  not  having  the  legal  title  to  the  property  in- 
mred  by  the  poliey,  and  only  having  a  lien  thereon  with 
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others  named  in  the  same  conveyance,  frandalently  fail*  AamaomMdjm^ 
ed  to  disclose  to  the  defendants  all  the  incumbrances  on  •# 

the  properly,  and  fraudalenlly  failed  to  have  all  the  in-  ^JjrJoi'cS^ 
cumbrances  expressed  in  the  policy,  as  required  by  the 
13th  section  of  the  charter  granted  to,  and  incorporating 
the  company,  and  of  setting  forth  the  names  of  the  per 
eons  having  the  liens,  and  also  alleding  that  the  liens  men* 
tioned  were  existing  liens  at  the  date  of  the  policy. 

The  plaintiffs  having  filed  a  demurrer  to  this  plea, 
^hich  was  overruled,  they  filed  a  replication,  admitting 
the  existence  of  the  alledged  liens  on  the  property  at  the 
date  of  the  policy,  and  after  denying'that  they  fraudulent- 
ly failed  to  disclose  to  the  defendants  all  the  incumbran- 
ces on  the  property  insured,  alledge  that  they  did  in  good 
fiiith  disclose  their  interest  to  the  defendants  at  the  time 
the  policy  was  made,  and  after  such  disclosure  the  policy 
was  issued  in  the  shape  in  which  it  is  presented  to  the 
Coort* 

The  defendants  having  demurred  to  this  replication, 
and  the  demurrer  having  been  sustained,  and  the  plain- 
tiffs having  determined  to  abide  by  their  replication,  and 
Oct  to  plead  further,  a  judgn>ent  for  the  defendants  was 
rendered  by  the  Court. 

The  right  of  the  plaintiffs  to  a  ^recovery  against  the  The  qnefltioiis 
defendants,  depends  upon  two  inquiries :  First,  was  their 
interest  in  the  property  destroyed,  such  as  authorized  them 
to  effect  an  insurance  thereon  ?  And  if  it  were,  is  the  in- 
strument  vitiated  by  the  failure  to  have  the  additional 
incumbrances  on  the  property  insured  specified  and  ex- 
pressed in  the  policy  itself? 

The  act  to  incorporate  the  Kentucky  and  Louisville 
Motaal  Insurance  Company,  authorizes  the  company  to 
insure  all  the  real  and  personal  property  in  the  State  of 
Kentucky,  except  books  of  accounts,  written  secnrities^ 
or  evidences  of  debt,  title  deeds,  manuscripts  or  writings 
of  any  description,  money  or  bullion,  which  articles  not 
boing  deemed  objects  of  insaranoe,  the  company  are 
prohibited  to  insure.  Chemical  establishments,  oil  mills, 
alcohol,  turpentine,  and  various  other  enamerated  arti« 
ties  of  the  same  description,  are  not  deemed  fnsorable, 
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Asouon^Cuv*  onaccouatof  their  inflamable  nature,  aad  under  theeha^ 
•t  ter  no  insurance  can  be  extended  to  them. 

•bmajIobCoT*  The  property  insured  being  an  establishment  for  the 
manufacture  of  flour,  it  is  not  pietended  that  it  is  of  a 
character  which  precludes  its  insurance  undei  the  charter; 
but  it  is  uiged  that  the  owner  alone  could  have  it  insured, 
and  that  persons  having  merely  a  lien  on  it,  to  secure  the 
payment  of  a  debt,  have  not  such  an  interest  as  author- 
izes them  to  effect  an  insurance  on  the  property. 

Any  individual  having  an  estate  in  those  erections 
which  are  insurable  under  the  charter,  whether  it  be  a  fee 
simple  title  to  the  property,  or  any  less  estate,  may,  ac» 
cording  to  (he  provisions  of  the  charter,  have  the  property 
insured,  under  the  restriction  alone,  that  the  true  nature 
and  extent  of  the  title,  and  all  incumbrances  affecting  its 
value,  be  fully  and  fairly  expressed  in  the  policy.  A  lien 
upon  real  properly  to  secure  the  payment  of  a  debt,  is 
cleaily  an  interest  therein  vested  in  the  creditor,  and  aU 
though  it  is  only  an  equitable  one,  there  is  nothing  in  the 
charter  which  excludes  the  owners  of  equitable  interests 
from  the  benefit  of  its  provisions,  or  confines  them  to  the 
owners  of  legal  estates.  We  are,  therefore,  of  the  opio« 
ion  that  the  estate  which  is  created  by  a  mortgage  on  real 
>  property,  or  by  a  deed  giving  a  lien  to  secure  the  payment 

of  a  debt,  is  such  an  estate  as  under  the  charter  author 
izes  an  insurance  on  the  property  by  the  holder  of  the 
mortgage  or  lien,  and  that  the  plaintiffs  had  a  right  to 
have  the  property  included  in  their  policy  insured*  for  the 
purpose  of  guarding  against  the  loss  of  their  debt  by  the 
destruction  of  the  property  bound  for  its  payment.  A 
debt  is  not  itself,  a  proper  object  of  insurance,  neither  is 
the  title  to  the  estate,  or  any  interest  which  an  individual 
may  have  in  it,  but  the  property  itself  may  be  insured,  as 
a  means  of  securing  the  assured  by  the  preaervation  of 
the  property,  from  tbe  loss  of  his  interesti  whatever  it 
may  be. 

The  decision  of  tbe  next  point  of  inquiry  depends  oa 
the  provisions  of  the  13th  section  of  the  act  incorpoit 
ting  the  company.    That  act  is  in  the  following  words : 

"Said  company  may  make  insurance  for  any  term  not 
exceeding  ten  years,  and  any  policy  of  insurance  issued 
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V^^aid  company,  signed  by  the  President  and  cotmter-  *"**'^J'^^j, 
signed  by  the  Secrefary,  shall  be  deemed  valid  and  bind*  va 

ing  Oil  said  company  m  all  ca^es  where    the  insured  has      vtHAKCKCob 
a  liile  in  fee  simple,   unincumbered,   to  Ihe  building  or  ThTKentuckyA 
buildings  insured,  and  (o  ihe  land  covered  by  the  same;  anci'^'^cim^p^^^ 
but  if  the  insured   hav«*  a  less  estate  therein,  or  if  the   « nder their char- 

•      •  I  II  ••         i     11  ^  •  I  I  ter,  may  insure 

pternises  be  mcumbered,  the  policy  shall  be  void,  unless  estate    held  by 

the  true  title  of  the  assured,  and  the  incumb/ances  on  o^r^'an^^eM^cs- 

rtie  premises  be  expressed  therein.*'  tme' and 'extent 

Trie  policy  obtained  by  the  plaintiffs  contains  no  spe-  of  liie  c»«i€ie  of 

ci&cation  of    the   other   co^existing  hens  on   the   profn  gurea  must  be 

erty.  and  the  question  arises  whether  this  piovision  in  the  faYriy^n  Oiepo* 

charter  applies  exclusively  to  the  case  of  an  insurance  by  icy,iogeiher\vik 

,  every       incum- 

the  legal  title  holder,  or  whether  it  applies  to  all  cases  brance  calcula- 

.  .  ^  •        ff     .    J       T^  ^  •   L  led  10  aflcci  that 

where  an  insurance  is  effecied.  Every  reason  wf^ieh  re*  interfest,  other, 
quires  the  legil  title  holder  to  state  the  nature  and  con-  i^*invia?d*^**^^ 
dilion  of  his  tide,  and  th-e  existing  incumbrances  on  the 
propeity.  and  to  have  l^rem  expressed  on  the  face  of  the 
policy,  applies  with  equal  force  and  urgency,  to  those 
tvho  do  not  own  the  propeity  absolutely,  but  only  an  in- 
terest  in  it.  And  when  the  extent  of  that  interest  is  lia. 
ble  to  be  affected  as  in  the  present  instance,  by  otberxo* 
existing  liens,  which  may  have  tbe  effect  of  redticing  the 
actual  value  of  the  interest  of  the  assured  in  the  property 
embraced  in  the  policy,  even  bebw  the  sum  for  which 
the  insurance  has  been  obtained,  the  propriety  of  the  re* 
quisition  becomes  perfectly  obvious.  The  position  it 
not  correct  that  merely  the  incumbrances  on  the  interest 
or  title  of  the  assured  should  be  made  known  and  exprea* 
sed  in  the  policy.  Every  incumbrance  on  the  property 
which,  by  its  operation,  necessarilyaffects  the  extent  and 
value  of  that  interest  or  title,  must  be  expressed.  The 
reason  of  thi?  is  perfectly  evident.  The  amount  of  an 
insurance  is  regulated  by  the  value  of  the  interest  of  the 
assured  in  the  property.  Good  faith,  therefore,  requirea 
that  every  thing  known  to  the  assured  affecting  that  value, 
should  be  fully  disclosed  and  communicated  to  the  in- 
surers. 

As  the  charter  explicitly  declares  Che  policy  void  uniess 
the  iocombrances  on  the  premises  be  expressed  on  its 
lace,  and  as  other  incumbrances  existed  on  the  property 
Vol..  VII.  60 
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*"*wMuS"*'  iMured,  besides  that  held  and  owned  by  the  plaintifft « 

99  created  by  the  same  conveyance,  consequently  known  to 

MrHAMosCo.     them,  and  calculated  seriously  to  afiect  the  extent  oi  their 

interest,  of  which  no  mention  is  made  in  the  policy,  it 

results  that  it  is  void  under  the  charter,  unless  the  plaio' 

tiffs,  by  their  replication,  have  manirested  some  reason 

why  the  defendants  should  be  liable  notwithstanding  this 

omission  in  the  policy. 

Had  the  replication  alledged  a  full  disclosure  to  the 

If  the  eireum-  defendants,  of  the  nature  of  the  plaintiffs'  title  to  the 

SucfoMd  V"he  P''0P®'"ty  ^"<1  of  ^he  other  liens  existing  upon  it.  calcula- 

iosared.  and  left  ted  to  affect  their  interest,  and  a  failure  on  the  part  of  the 

OQt  of  the  policy     ,   -      ,  ,     .  ...  ,-.        .  i   .         . 

1^  fraud,  ought  defendants  to  insert  it  in  the  policy  issued  by  them,  it 
be  Hable^ueast  ^^i^^  ^0^1  a  very  serious  and  important  question  whether 
tnequityfQt«.  under  such  circumstances,  inasmuch  as  the  defendants 
make  the  policy  themselves,  an  omission  on  their  part 
to  insert  in  it  every  fact  disclosed  by  the  assured,  which 
was  necessary  to  its  validity,  should  not  be  regarded  a» 
fraudulent,  and  their  liability  as  existing,  if  not  in  a  Court 
of  law  at  least  inequity,  notwithstanding  such  fraudulent 
omission.  But  as  the  plaintiffs  do  not  alledge  in  their 
replication,  that  they  disclosed  to  the  defendants  the  ex- 
istence of  the  other  liens  upon  the  property,  but  only  al- 
ledge that  they,  in  good  faith,  disclosed  the  nature  of  their 
own  interest,  which  fact  is  shown  by  the  policy  itself, 
this  question  is  not  presented  by  the  pleadings,  and  coa* 
•equently  is  not  now  decided.  As  the  deed  creating  the 
liens  formed  a  part  of  the  plaintiffs'  declaration,  and 
showed  that  other  liens  had  existed  on  the  property,  be- 
sides that  of  the  plaintiffs,  which  must  necessarily  have 
been  known  to  them,  and  were  not  expressed  in  the  poli- 
cy, the  declaration  itself  would  have  been  bad,  had  it 
shown  that  those  liens  were  valid  and  subsisting  at  the 
date  of  the  policy.  This  fact  is  alledged  by  the  defeDd- 
ants  in  their  plea,  and  admitted  by  the  plaintiffs  in  their 
replication. 

Inasmuch,  therefore^  as  the  policy  sued  on  is  void  for 
failing  to  mention  on  its  face  the  co-existing  liens  on  the 
property  insured,  and  as  the  plaintiffs  have  failed  to  plead 
•Hy  fact  which  forms  a  legal  excuse  for  thia  omission,  it 
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follows  that  the  judgment  of  the  Court  below  sustaiuing 
(be  demurrer  to  their  replication  is  correct. 

Wherefore,  said  judgment  is  affirmed. 

Duncan  and  Ripley  for  pWmiiSa;  Guthrie  !br  defend- 
ants. 


Hbwitt. 


Ramey  vs  Thornberry. 

Ebbor  to  thb  Pikb  Cibguit. 
Slander.     Words  held  actionable, 
JuDaB  Bbxck  deliyered  the  opinion  of  the  Court. 

Thb  words  charged  in  the  declaration,  that  "Ramey 
swore  a  lie  in  the  Pike  Circuit  Court,  on  the  trial  of  the 
Commonwealth  against  Davidson  Mays,*'  we  think  were 
actionable. 

To  charge  a  person  in  general  terms,  with  having  sworn 
a  lie  or  having  sworn  falsely,  is  certainly  not  actionable. 
But  here  the  words  very  clearly  import  a  charge  of  false 
swearing  in  a  judicial  proceeding,  and  before  a  tribunal 
competent  to  administer  an  oath.  In  view  of  our  statute 
defining,  in  effect,  what  shall  constitute  perjury,  the 
words  as  laid,  import  substantially  a  charge  of  that  kind. 

It  results  that  the  declaration  was  sufficient  and  the  de- 
murrer improperly  sustained. 

Wherefore,  the  judgment  is  reversed  and  the  cause  re- 
manded with  directions  to  overrule  the  demurrer,  and  for 
further  proceedings. 

McKee  for  plaintiff. 


Cam. 
Case  1£4. 


July  to. 

Thtt  R.  I  wore  s 
lie  in  the  Pikt 
Circuit  Court  on 
the  trial  of  tho 
Commowealth  a* 
gaiost  D.  is  ac* 
tjonable;  beios  a 
charge  of  falae 
iweariog  before 
a  iudicial  triba* 


Craig  vs  Hewitt. 

Error  to  thb  Franklin  Circuit. 
Usury, 
Jo»#s  SiMviov  ddivtied  the  opinion  of  tha  Gouxt 

This  being  a  suit  in  chancery  brought  to  reclaim  usury 
•Hedged  to  have  been  psid,  it  is  contended  that  the  aom- 


Chahciit. 

Case  125. 

./illy  so. 
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Csitti  plainants  bill  is  defective  and  does  not  authorize  any  dev 
Hewitt.  cree  in  his  favor,  the  transaction  which  it  sets  forth  noi 
being  such  as  the  law  deenf)s  usurious. 
The  biil  aliedges  that  the  complainai>t  was  indebted  to 
Cm0  staled.  tbe  defendant  in  it)e  sum  of  two  thousand  dollars  and  up* 
wards,  due  on  the  first  day  of  March.  1844,  for  which 
sum  the  defendant  had  obtained  a  judgment  at  law,  aod 
to  secure  its  payment,  the  complainant  had  given  him  a 
morlgage  on  his  tract  qf  laivJ.  That  arterwards.  in  the 
spring  of  the  year  1845.  he  sold  the  same  tract  of  land  to 
a  man  by  the  name  of  Wilson,  and  sometime  thereafter, 
procured  Wilson  to  execute  his  note  to  the  defendant  for 
the  sum  of  two  thousand  three  hundred  and  forty  Ibur  dol- 
lars and  forty  nine  cents,  being  the  full  amount  of  the 
judgment  at  law,  including  the  debt  and  ten  per  centum 
per  annum  interest  thereon,  from  the  time  it  was  due, 
and  the  costs  of  the  common  law  suit ;  which  note  the  de- 
fendant accepted  in  payment  of  his  demand  against  the 
complainant,  and  for  which  sum  the  complainant  gav» 
Wilson  a  credit  oa  tiie  amount  due  by  him  for  said  tract 
of  land,  and  tliat  thereby  he  had  paid  the  defendant  one 
hundred  and  twenty  dollars  usurious  interest. 

Whjcther  a  contract  for  illegal  inierest  be  upontheloao- 
Whothcracon-  Lng  of  money  or  for  the  fotbearonce  of  a  debt  due,  it  is 

tract  to  leceive        .,,  .  •.»  •      .u  •  ^  .u       »    .    i         or  •       » 

more  ihan  letjal  Still  usurious  withm  the  meaning  of  the  statute:,  c^kinner 

t'll^ioan^oi  won-  ^s  MUkr,  (5  Lill,  85.)     Bui  it  is  contended  inasmuch  as 

cy.or  lonhefor-  the  complairwnt  does  not  al  ledge  the  interest  to  have  been 
bearanee    of    a.  *  .  i  i  i         l    l 

debt  due,  ii  is  paid  upon  a  contract  for  Us  payment,   that  although  the 

collection  of  the  debt  had  been  forborne,  and  in  its  final 
adjustiDent  and  settlement  between  the  parties,  interest 
beyond  six  per  cent,  per  annum  was  paid,  that  it  cannot 
bfr  regarded  as  usurious,  it  not  appearing  to  have  been 
p&id  on  any  previous  contract  or  agreement,  but  merely 
for  past  forbearance. 

To  constitute  usury,  it  5s  undotibled'ly  necessary  that 
—If  the  facts  be  [here  should  be  a  contract  upon  which  it  is  paid,  either 
consiiiuteanMi-  upon  the  loan  of  money  or  for  the  forbearance  of  a  debt 
!hTcom''''w?n  due.  which  is  substantially  a  contract  to  lend  it  foraloa- 
dra^  ihe-  legal  ggr  lime.     But  if  the  facts  which  constitute  usury  aresei 

coacluston:     6)    ®  .  n  l 

Monro€,8uTlb.  forth,  it  IS  suflScient,  and  the  legal  conclusion  will  be 
ImU]  11  i  ^"^  tfiade  by  the  Court :  (6  Monroe,  81 ;  7  AUnroe.  263.  and 


UAiinoUd 


o'.^Lit' 
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i  J.  J.  Marshall,  11.)  Here  the  exislance  of  a  debt  doer  ^"^** 
its  forbearance  for  eighteen  months,  and  its  payment  with  Hgwitt. 
len  per  cent,  per  annum  interest  thereon,  from  the  time 
it  fell  due.  are  the  facts  set  forth  by  the  complainant. 
Is  not  the  existance  of  a  previous  contract  to  pay  usury 
necessarily  implied  from  the  fact  of  its  payment?  Any 
other  doctrine  would  open  a  wide  door  for  the  introduc* 
tion  of  shifts  and  subterfuges,  for  the  evasion  of  the  stat- 
ute. Besides,  the  evidence  proves  the  fact  to  be  that 
there  had  been  a  contract  between  the  parties  for  the  pay 
Tnent  of  interest  at  the  rate  of  ten  per  cent,  per  annum, 
and  that  the  settlement  was  made  in  accordance  with 
their  previous  agreement  and  understanding  on  the  sub- 
ject. The  complainant's  bill  would  have  been  more  for- 
ixially  correct,  had  it  expressly  alledged,  that  the  usuiy 
bad  been  taken  on  a  contract  for  the  forbearance  of  the 
debt;  but  as  it  charges  the  facts  from  which  the  legal  im- 
plication of  such  a  contract  necessarily  arises,  it  cannot 
be  deemed  so  defective  as  to  preclude  the  complainant 
from  relief,  provided  he  is  entitled  to  it  on  the  merits  of 
the  case,  as  presented  in  his  details  of  the  transaction. 

The  defence,  however,  is  rested  mainly  on  the  ground    xhe  Chancellor 
that  the   transaction  itself  is  not  illegal  and   usurious,  will  regard  the 

rwM-    A  *^  ,  II.  I    •  1         snbatance    of  a 

I  hat  It  was  not  a  payment  made  by  the  complamant,  but  transaction  raih« 
a  purchase  of  the  debt  by  Wilson  ;  and  the  fact  that  the 
defendant  transferred  to  Wilson  the  mortgage  and  the 
judgment,  it  seems  is  relied  upon  to  prove  that  this  was 
its  true  character.  But  any  deduction  that  might  be 
made  from  that  circumstance  favorable  to  this  conclu- 
sion,  is  repelled,  not  only  by  the  intrinsic  improbability 
that  any  such  transaction  occurred  as  that  contended  for, 
by  which  an  individual  is  made  to  purchase  a  judgment, 
not  at  a  discount,  but  at  a  very  considerable  advance; 
but  also  by  the  proof  of  Wilson,  that  he  executed  his 
note  to  the  defendant  at  the  instance  of  the  complainant, 
\%'ho  gave  him  a  credit  for  the  amount  on  what  he  owed 
bim,  and  by  the  additional  circumstance,  that  the  de- 
Jendant  on  the  final  adjustment  of  the  debt,  and  the  re- 
eeption  of  Wilson's  note,  surrendered  to  the  complain- 
ant the  note  that  be  held  on  him,  having  first  written  on 
it  the  words,  paid  in  full.     The  assignment  of  the  mort- 
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gage  may  be  explained  and  accounted  for  on  the  supposi- 
tion, which  is  altogether  reasonable,  that  Wilson  having 
substituted  his  own  note  for  that  of  the  complainant,  was 
desirous  of  having  the  mortgage  on  the  land  he  had  pur- 
chased  released,  and  the  incumbrance  removed,  and  that 
the  transfer  of  the  mortgage  to  him  was  made  for  the 
purpose  of  effecting  this  object. 

The  substance  of  the  transaction  between  the  parties 
is,  that  the  complainant  being  indebted  to  the  defendant, 
procured  Wilson,  his  debtor,  to  pay  the  debt  and  ten  per 
cent,  per  annum  interest  thereon  for  him  to  the  defend- 
ant, which  he  did  by  the  execution  of  a  note  that  he  has 
since  paid  off,  and  that  Wilson,  for  the  sum  so  paid  by 
him,  has  obtained  a  credit  on  the  debt  due  by  him  to  the 
complainant.  So  that  the  debt,  although  paid  by  Wilson, 
was  in  fact  paid  out  of  the  coroplainont's  means,  and 
was  in  substance  and  effect  a  payment  by  him.  Wilson 
has  not  lost  the  ten  per  cent.,  the  credit  which  he  obtain- 
ed was  for  the  full  amount  paid  by  him.  The  loss  has 
been  incurred  by  the  complainant,  and  as  we  consider  the 
transaction  to  be  usurious,  he  alone  has  the  right  to  re- 
claim the  usury  received  by  the  defendant. 

Wherefore,  as  the  Court  below  refused  the  complainant 
relief,  and  dismissed  his  bill,  the  decree  is  reversed,  and 
cause  remanded,  that  a  decree  may  be  rendered  in  favoi 
of  the  complainant  in  conformity  with  this  opinion. 

Harlan  ^  Craddock  for  plaintiff;  HewiUht  defendant 


Trbspass.  Naylor  vs  Hays* 

Case  126.  Error  to  the  Barrbit  Cirovit. 

Master  and  slave.    Esicppal. 
July  31.        JvooB  SxMPflON  delivered  the  opinion  of  the  Court. 

The  plaintiff  in  error  having  in  his  hands  as  ConstaUe* 
CMeauua.        an  execution  against  Dick  Hays,  a  man  of  color,  sn^ 
having  sold,  in  satisfaction  thereof,  various  articles  of  per- 
sonal property,  an  action  of  trespass  was  brought  against 
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bien  by  the  defendant  in  error,  for  the  property  seized  by        Kati,oi 
him  and  applied  to  the  payment  of  the  execution.  Hat>. 

It  appeared  upon  the  trial,   that  the  derendaot  in  the 
execution  had  been  the  slave  of  the  plaintiff,  David  Hay8» 
Sea.    That  many  years  previously,  the  slave  and  his 
master  entered  into  a  written  agreement,  and  deposited 
it  With  the  witness,  stipulating  for  the  freedom  of  the 
slave,,  upon  the  payment  of  a  certain  sum,  the  amount 
of  which  was  not  recollected  by  the  witness.    That  the 
writing  was  some  time  thereafter  surrendered  to  the  par* 
ties,  and  nothing  had  been  known  of  it  since.     It  was 
also  proved  that  for  eight  or  ten  years  before  the  trial, 
Dick  had  been  going  at  large,  trading  for  himself,  and  in 
every  respect  acting  as  a  free  man,  the  plointiff  not  exer* 
cising  any  control  over  him,  nor  doing  or  saying  any 
thing  which  indicated  that  he  was  still  his  slave ;  but  on 
the  contrary,  declaiing  that  he  had  nothing  to  do  with 
him,  and  using  language  calculated  to  create  the  impress- 
ion that  he  was  free. 

We  are  clearly  of  the  opinion,  that  upon  this  evidence,  k  mMter  net* 
third  persons,  who  were  strangers  to  the  relations  actual*  ^^^^^o  at^iarset 
iy  subsisting  between  the  plaintiff  and  Dick,  had  a  right  a*ftee'man*^'d" 
to  rely  upon  the  conduct  of  the  plaintiff  as  creating  a  ciaring  that  he 

.  i.T^.i*«.i  f  .i.        had  nothing  to  do 

presumption  of  Dicks  freedom,  and  as  estopping  htm  wUbhim.  Held 
from  denying  the  fact,  so  far  as  they  were  concerned,  un-  conw'*noi^a8^io 
less  he  made  it  appear  that  they  knew  at  the  time  they  J|5^"^ot"pp,7sed 
dealt  with  Dick  as  a  free  man,  he  was  in  reality  a  slave,  of  the  fact  that 

T*.  ■  *.ii         1  J  i_    J  L  .he  was  a  blave, 

If  he  were  still  a  slave,  and  had  never  been  emancipa-  claim  the  prop- 
ted,  the  conduct  of  the  master  was  a  palpable  violation  ^Messed  by 'the 
of  the  law,  and  to  permit  him  under  the  circumstances,  f^»^«»  <>'  ™»>«* 
to  bold  Others  to  an  accountability  as  if  Dick  were  a  slave,  against  a  pabiic 
whilst  he  was  treating  him  as  a  free  man  himself,  would  fng^o^n  iheprop^ 
enable  him  to  lake  advantage  of  his  own  wrong,  and  «rtyofUitii»Te. 
thereby  perpetrate  a  gross  fraud  upon  the  community. 

On  the  other  hand,  if  an  individual  should  deal  with  a 
slave,  knowing  him  to  be  a  slave,  he  should  not  be  per- 
mitted to  vindicate  the  act,  or  shield  himself  from  the 
consequences  of  its  illegality,  by  relying  upon  the  illegal 
conduct  of  the  master.  Although  even  in  such  a  case,  in 
a  contest  with  the  master  for  property  sold  by  the  slave, 
the  conduct  of  the  master  might  be  relied  upon  by  the 
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NATLott        purchaser,  as  evidence  of  agency  in  tlie  slave,  and  an  an* 
Hats.  thority  to  make  the  sale. 

Under  the  act  of  1800,  slaves  may  be  emancipated  by 
an  instrument  of  writing,  without  any  particular  formalin 
ty,  and  the  act  of  recording  is  not  necessary  to  the  validi' 
ty  of  the  emancipation:  (2  /.  /.  Marshall  230.)  The 
master,  therefore,  not  being  required  to  do  any  act  in 
emancipating  a  slave,  which  will  operate  as  a  public  no* 
tice  of  what  he  has  done,  and  having  it  in  his  power  to 
emancipate  by  the  secret  execution  of  an  instrument  of 
writing,  which  by  collusion  between  him  and  the  person 
whose  freedom  it  secures,  may  be  brought  forward  or 
withheld  at  pleasure,  should  not  be  permitted  in  opposi^ 
lion  to  the  fair  presumption  arising  from  his  own  conduct, 
upon  such  a  state  of  facias  this  case  presents,  to  prove, 
so  far  as  the  rights  of  innocent  parties  are  concerned, 
(hat  the  relation  of  master  and  slave  still  exists. 

The  consequence  of  this  doctrine  is.  that  upon  theevi* 
dence  exhibited,  the  trial  in  the  Court  below  should  have 
been  conducted  and  governed  by  the  same  rules  of  lair 
that  would  have  been  applicable  to  the  case,  if  the  de. 
fendant  in  the  execution  had  been  a  free  man  ;  the  plain* 
tiff's  right  of  recovery  not  being  made  to  depend  upon 
the  question  of  slavery,  but  upon  his  right  to  the  prop* 
erty,  and  the  liability  of  the  defendant  under  the  circom^ 
stances  proved,  independant  of  that  fact. 

The  instructions  of  the  Court  below  to  the  jury  being 
inconsistent  with  the  principles  contained  in  this  opioion, 
were  erroneous. 

Wherefore,  the  judgment  is  reversed  and  cause  remand- 
ed, that  a  new  trial  may  be  granted,  and  for  further  prou 
ceedings  in  conformity  with  this  opinion. 

Underwood  for  plaintiff;  Craddock  for  defendant. 
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Gibson  et  al  vs   Armstrong ;    and  Arm-    Chancery. 

strong  vs  Gibson  et  al.  ^"t^^ 

113     801 

Error  to  the  Mason  Circuit.  Case  127. 1   Tbm  48il 

129 m 

Church  case.    Deed.     Trusts.  ^  „^^„ 

7bm4Sl 
Chixp  Jvbticb  Marshall  delivered  the  opinion  of  the  Gouit  '^^h  27.       {||j    JJfi 

This  record  presents  a  contest  between  two  portions  of  C«86  stated, 
the  former  congregation  of  members  of  the  Methodist 
Episcopal  Church  at  Maysville,  each  claiming,  as  a  dis- 
tinctly organized  society  or  congregation,  the  exclusive 
use  and  control,  for  the  purposes  of  worship,  of  the  Meth- 
odist Meeting  House  or  Church  building,  and  the  lot 
on  which  it  is  situated,    in  the  city  of  Maysville.    The 
opposing  claims  of  the  two  parties,   were  brought  into 
immediate  conflict,  by  appointments  made  and  publish- 
ed, under  different  authorities,  for  preaching  and  Divine 
worship,  at  the  same  hour  of  the  same  day,  and  in  the 
same  Church,  by  two  different  preachers,  for  each  of 
whom  the  parties  respectively  claimed  the  use  of  the  pul- 
pit.    To  prevent  collision  and  with   the  intent  that  the 
hoose  should  not  be  occupied  at  all,  on  the  day  referred 
to,  John  Armstrong,  one  of  the  original  trustees  to  whom 
the  lot  had  been  conveyed,  and  holding  also  other  official 
stations  in  the  collective  Church  at  Maysville,  and  being 
Che  representative  of  one  of  the  contending  parlies,  had 
the  bouse  fastened  up ;  but  other  and  more  numerous 
officers  and  trustees  of  the  other  party,  had  the  doors 
opened,  and  occupied  the  Church,   with  their  preachers. 

In  this  state  of  things,  John  Armstrong,  in  behalf  of  .  The  complaint 

himself  and  others  acting  with  him,  filed  this  bill,  com-  Annsiroogl^^  of 

plaining  in  effect  of  a  forcible  expulsion  from  the  house,   fhe"^church°S 

elaiming  that  he  and  his  associates,  as  members  of  the  ^^^'V*'^>.   '^^^ 

iHethodist  Episcopal  Church,  in  the  United  States,  were,   ciuBire^nse  ^of 

together  with  their  preacher,  entitled  by  the  terms  of  the  «MeSodLt°Epil^ 

deed  under  which  the   lot  was  held,  and  the  building  S?^ ti  Stoto*''' *" 

erected,  to  the  free  and  undisturbed  use  of  the  house,  but  virtue  of  thedeed^ 

tbeit  the  opposite  party  having  renounced  the  authority  of  *"*  "  truitee. 

Vol.  VII.  61 
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GiBsow  ««az:  the  Methodist  Episcopal  Church  in  the  United  State*, 
Abustbonq,  ao.  and  entered  into  a  new  and  distinct  organization,  under 
"^  an  independent  jurisdiction,    known  as   the   Methodist 

Episcopal  Church  South,  were  no  longer  members  of  the 
Methodist  Episcopal  Church  in  the  United  States,  and 
therefore,  had  no  rights  under  the  deed.    And  he  invokes 
the  aid  of  the  Court,  for  maintaining  the  objects  and  pro- 
visions of  the  deed,  and  securing  to  hin>self  and  associ- 
ates the  exclusive  use  of  the  Church  at  Maysville. 
The  defendems,  consisting  principally  of  the  four  re- 
Thedefenceof  maining  truMees,  and  several  other  officers  of  the  collec- 
triLfee^andoih'  tive  Church,  not  only  deny  the  exclusive  claim  set  up  in 
SPiomplafifJ^  ^he  bill,  but  der>y  to  the  compl^ainant  and  his  associates, 
denying  their  ex-  qs  an  Organized  body  or  congregation,  all  right  to  the  use 
claimed,  or  any  of  the  Church  btiiMing  at  Maysville,  and  claim  the  ei. 
o?^\he  ^Church  clusivc  right  for  themselves  and  associates;  alleging,  that 
eia/mmg  the  ex^  *^  °"  umjsually  large  meeting  of  the  Methodist  Episcopal 
elusive  right  for  congregation  at  Maysville.  held  after  due  notice,  under 
tion'  un^ler"**^  thfr  authority  of  the  General  Conference  of  the  Methodist 
Ind^Tt^'ol-^mS  EptscopaJ  Church  of  the  United  State*,  and  in  pursuance 
General  Conier-  of  the  recommendation  of  the  Bishoorof  the  Church-,  a 

enoeofUieM.  E.      ,  .     .         -    ,  ,  .  i.         ,,      ! 

Church  in  the  u.  clear  majority  of  the  members  present,  voted  for  adhenog 
and"he"a€t  o'f  to  the  Methodiat  Episcopal  Church  South,  which  had 
^ce^n'i^Ind  ^^^^  Organized  under  the  authority  of  said  General  Con- 
the     Maynviiie  ferenee,  whereby,  and  by  the  ascertained  concurrence  of 

Church,  in  obe-  r  .u       l        *  l  j  •*!.    .l         i^ 

dienee  to  said  80  mao-y  01  the  absent  members,  as  made,  with  the  said 
indiS?^^^  majority  of  those  present,  a  clear  majority  of  all  the 
tiieit^occujjation  member*  of  said  congregation  or  aociety,  the  Maysville 
was  consistent  society  was,  by  the  terms  of  the  resolutions  passed  by 
the  General  Conference  of  1844,  and  under  their  authori- 
ty, lawfully  placed  in  connection  with  the  Methodist  Epis- 
copal Church  South.  They  claim,  therefore,  that  they  as 
members  of  the  Maysville  society  or  Church,  with  their 
preacher,  authorized  by  the  Kentucky  Annual  Conference, 
with  which  the  Maysville  society  had  long  been  coimect- 
ed,  are  entitled  to  the  uses  provided  in  the  deed,  and  that 
the  minority  having  separated  themselves  from  that  soci- 
ety, and  formed  an  independent  Church  or  congrei^ation. 
in  opposition  to  the  authority  of  the  Kentucky  Annoal 
Conference,  and  without  the  sanction  and  in  violation  of 
the  resolutions  of  the  General  Conference  ef  the  entire- 
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Church,  their  claim  to  the  house  was  contrary  to  (ho  pro- 
visions of  the  deed,  and  to  the  rules  and  discipline  there^ 
in  referred  to;  and  that  their  preacher  sent  from  (he  Ohio 
^&nnual  Conrerence,  had  ho  right  under  the  deed  and  the 
rules  and  discipline,  to  the  use  of  the  pulpit  in  the  Church 
at  Maysville,  which,  according  to  the  pre-existing  organic 
zation.  belonged  to  the  Kentucky  Conference,  and  should 
receive  its  preacher  from  that  source,  end  not  Froui  the 
Ohio  Gonrerence,  unless  under  the  resolulions  of  the 
General  Conference,  the  Maysville  society  hod,  by  the 
vote  of  a  majority,  beeen  detached  from  the  Kent«icky 
.Conference. 

.  The  complainant  also  ctaims  the  fnajority  to  be  with 
\^hi  paity;  but  he  and  his  associates  rely  mainly  on  the 
ground  already  stated,  and  which  is  elaborately  urged  in 
•an  abl^  argumeatative  replication,  in  which  they  insist 
^n  thei^  continued  membership  in  the  same  Methodist 
Episcopal  Church  in  the  United  States,  into  which  they 
£rst  entered,  and  to  whose  members  the  use  of  the  prop- 
.^rly  was  secured  by  the  deed,  and  charge  that  the  other 
{>arty  having  u«ited  itself  wi(h  a  different  Chorch,  ita 
members  do  not  come  within  the  description  of  the  bene- 
ficiaries in  the  deed,  as  members  of  (he  Methodist  Epis- 
copal Church  in  the  United  States.  They  also  deny  that 
the  General  Conference  of  1844,  had  power  to  divide  the 
Methodist  Episcopal  Chi3rch,  or  to  dispose  of  the  proper- 
ty secured  to  its  members  in  the  use  of  their  preaching 
tiouses,  or  to  dispose  of  the  members  themselves  by  at- 
taching them,  against  their  will,  to  the  anticipated  south* 
em  organization,  o<r  to  sanction  a  division  of  the  Church 
in  its  membership,  property,  or  authority.  And  they  fur* 
ther  maintain  that  if  the  resolulions  of  that  body  passed 
for  that  purpose,  and  relied  on  by  the  defendants,  be  valid 
find  binding  on  the  ChuFch.  the  terms  afid  conditions 
therein  prescribed,  have  not  been  complied  with  so  as  to 
legalize  the  action  and  independent  organisation  of  the 
Southern  Conference,  or  to  afford  protection  or  sccuie 
rights  to  that  organizatioti. 

.  Notwithstanding  the  exclusive  right  thus  asserted  and 
insisted  on  by  each  party,  (he  Circuit  Court  being  of  opin- 
ion that  as  this  was  a  case  of  schism  or  division,  not 
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Complainants 
flenyiil  fheir  re- 
plication that 
the  majoriiy  of 
the  "Chttrch  at 
Mayn^iUe  is  with 
the  defts.,  and 
insist  that  the 
defts.  hare  sepa« 
rated  from  the  M. 
E.  Church,  and 
.are  no  longer 
the  beneficiaries 
entitled  under 
the  deed— deny 
the  auihorfhr  of 
the  General  Con- 
ference to  diridlD 
the  M.  K.  Chareh 
or  dispose  of  the 
properiT  secured 
to  the  Church  in 
houses  of  wor- 
ship, or  to  dis' 
Soseof  the  mem- 
ersagainst  their 
will  lo  a  South- 
ern organization; 
and  thai  the  re- 
Gommendaiion  of 
Conference,  if 
legal,  has  not 
been  complied 
with. 


The  decree  of  tb*? 
Circuit  Court  di- 
viding the  use  of 
the  Church  an- 
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Ouaofftfia/.     (Caused  by  (immorality,  ihe  first  proviso  in  the  act  of 
ARMSTkOMo,  M.  1814,  *'ror  the  benefit  of  religious  societies/'  (2  Slai* 
der  the  ■utota  Law,    1347.)  prescribed  the  rule  of  apportionment  ac* 
lawf  imt!)        cording  to  numbers*  and  finding  the  parlies  to  be  nearly 
equal  in  numbers,  decreed  the  alternate  uae  of  the  house 
for  one  week  at  a  time,   to  each  party  in  succession^ 
From  this  decree  each  party  has  appealed,  each  claiming^ 
in  this  as  m  the  Circuit  Court,  that  under  the  true  con- 
struction and  application  of  the  deed,  the  evcluaive  use 
is  secured  to  itself,  and  that  the  statute  prescribed  no  rule 
for  the  case. 
I.  We  shall  first  consider  the  question  as  to  the  applN 
H  TbeproTiN  cation  and  efi*ect  of  Che  proviso.     Conceding  that  the 
1814 wlw  not  in.^  ^^^y  ^^  ^^^  Statute  applies  not  only  to  such  religious 
tended  to  control  congregations  or  societies  as  are  completely  independent. 
deedi'^oV^aflPeet  but  also  to  such  88  may  be  under  relations  of  dependence 
Tighu  ©rbecefi-  ^"^  connection  as  parts  of  a  larger  system,  and  that  when- 
ciaries  in  deeds  ever  a  lot  has  been  conveyed  to  trustees  for  the  benefit  of 

for  Church  prop  .  .  -     .  ,  i.        . 

erty,  or  Tcsirict  a  congregation  or  society  of  either  sort,  for  the  purposes 
^^urta^of^cquity  mentioned,  the  succeeding  trustees,  regularly  chosen  and 
ande"foroUi"the  *^*^^"8  ^^^^^  names  recorded  in  the  County  Court,  aie  by 
right!  acooidinif  the  Statute,  invested  vi^itb  the  legal  title  and  with  the  pow- 
of thedeedicon-  ers  expressly  enumerated,  subject  to  the  proviso ;  still  the 
ferringtheiishta.  p^o^fso  declares  nothing  more  than  that  the  act  shall  not 
be  construed  to  authorize  the  said  trustees,  in  case  of 
schism  or  division,  not  caused  by  immorality,  to  prevent 
either  of  the  parties  from  using  the  house  erected  on  the 
lot,  for  devotion,  a  part  of  the  time,  proportioned  to  the 
numbers  of  each  ;  and  we  are  satisfied  that  it  was  not  in- 
tended to  control  the  operation  of  the  deed,  or  to  affect 
permanently,  the  rights  of  the  beneficiaries,  or  to  restrict 
the  powers  of  a  Coort  of  equity  in  ascertaining  and  en- 
forcing those  rights  according  to  the  true  intent  of  the 
deed  by  which  they  were  conferred.    The  manifest  ob- 
ject of  the  statute  is  to  uphold  the  uses  declared  in  the 
deed,  by  enabling  the  society  to  effect  in  an  easy  mode» 
the  transmission  of  the  title  from  the  original  trustees  to 
others  chosen  as  occasion  may  require.    It  cannot  be  sup- 
posed that  as  a  consideration  for  this  privilege,  the  Legis- 
lature intended  to  assume,  in  case  of  schism,  the  abso- 
lute disposal  of  the  use  itself,  by  the  esfablishment  of  a 
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tule  which  might,  in  many  instances,  defeat  the  obvious    GiBiow^rf  aZ. 
intent  of  the  deed.    The  proviso  does  not  imply  such  an  AsuiTRowe,  m. 
interference  with  the  trust;  and  to  give  to  it  such  an  effect 
by  construction,  would  be  carrying  it  not  only  beyond  its 
literal  import,  but  beyond  any  reasonable  motive  for  its 
enactment,  and  perhaps  beyond  the  competency  of  the 
legislative  power.     As  the  statute  not  only  invests  the 
trustees  chosen  under  its  provisions  with  the  legal  title, 
but  also  empowers  them  to  do  any  act  "which  may  be  ne- 
cessary for  the  use  aforesaid,"  it  seems  to  hav 
necessary  precaution  to  prohibit  them  in  cases  o 
sion,  in  which  they  might  be  identified  with  or 
parties,  or  might  be  otherwise  incompetent  to  di 
the  right,  from  preventing,  by  their  own  actior 
party  from  occupying  the  premises  for  devotion, 
the  trustees  were  authorized  to  act,  they  were  t 
both  parties  as  being  entitled  to  the  use,  and  as 
a  case  the  rule  of  apportionment  according  to  n 
is  obviously  just,  the  trustees  were  prohibited  fro 

their  authority  under  the  statute,  to  prevent  eilL^.  , ^ 

from  a  proportional  use. 

This  is,  in  our  opinion,  the  true  extent  and  operation  —The  proTiao 
of  the  proviso  under  consideration.  It  prohibits  thetrus-  pr"ent^theuu8° 
tees  in  cases  of  division  referred  to,  frpm  shutting  the  ichism  fromex* 
door  at  their  own  discretion  against  either  party.  It  pro-  eluding  either 
hibits  them  probably  from  expelling  either  party  by  an  Church,^o™  per* 
action  at  law,  in  which  the  legal  title  might  prevail  with-  ptfiin/Xm,"! 
cot  regard  to  the  equities  of  the  case.  It  may  perhaps  JJ^i^J^f^buf^^ 
prohibit  them  as  mere  holders  of  the  legal  title,  and  of  does  not  prohiDit 
the  powers  vested  by  the  statute,  and  not  being  benefi-  of^ei^er'paVty^ 
Claries,  from  obtaining  relief  even  in  a  Court  of  equity,  ^/^^  from^an 
in  favor  of  one  of  the  parties  to  the  exclusion  of  the  oth-  Vp'^^^J^*^''  ,/** 
er.  But  itdoes  not  prohibit  the  persons  c[aimingas  bene-  lor Uie esubUsh- 
ficiaries  under  the  deed,  from  appealing  to  that  Court  for  righi^againsioii- 
the  establishment  of  their  right  against  opposing  claim-  S^/^^**?*" ^  "S" 
ants  under  the  deed.  Nor  does  it  prohibit  the  Court,  in  which  they  aia 
a  case  properly  before  it,  from  deciding  the  right,  as  it  is  trustees  are  suf- 
bonnd  to  do,  according  to  its  opinion  of  the  true  construe-  fhe  court  by^be* 
tion  and  operation  of  the  deed  under  which  it  is  derived.  }jjf  gu^"bei^*** 
In  such  a  contest,  the  trustees  as  holders  of  the  legal  title,  those  ciaimijig 
need  not  be  complainants.     It  is  sufficient  that  they  be  il^^der  "he^deed! 
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Gibson  ««aZ.      made  derendants.     The   Conrt.  with  the  legal  title  and 
Armstrong,  &c,  the  adveise  claimants  before  it,  can  perform  its  office  ful- 
Cuid^s    WaU  ly,  and  secure  the  appropriate  relief  without  the  aid  or 
lace,  {7  Dana.)    action  of  the  trustees.     Whatever,  therefore,  may  be  the 
extent  of  the  restriction  imposed  by  the  proviso  upon  the 
exercise  by  the  trustees  of  the  rights  or  powers  confei red 
on  them  by  the  statute,  it  does  not  prescribe  any  peremp- 
tory or  universal  rule  for  determining  a  contest  between 
contending  parties  claiming  the  benefit  of  the  deed. 
T'u^  ^— egoing  views  are  in  substantial  accordance  with 
notion  given  to  the  proviso  in  the  case  of  Curd 
ce,  (7  Dana,  190.)  in  which  it  is  said  the  pro- 
no  right  to  either  party  which  did  not  other. 
And  although  in  that  case  the  ruleaf  appor- 
was  adopted,  this  seems  to  have  been  done  npon 
ihe  assumption  that  the  suit  could  only  be  sustained  un- 
der the   authority  conferred  by  the  statute,   whence  it 
was  concluded  that  the  relief  obtained  should  be  subject 
to  the  restriction  of  the  proviso.     But  under  the  authori- 
ty of  the  subsequent  case  of  Shannon  vs  Frost,   (3  B. 
Monroe,  253.)  this  assumption  must  be  regarded  as  en- 
tirely overruled,  or  as  being  restricted  to  the  particolar 
circumstances  existing  in  the  case  of  Curd  vs  WaUau, 
In  the  case  of  Shannon  vs  Frost,  the  Court  following, 
A  construction  «s  \ve  think,  the  precedents   and  practice  of  a   Court  of 
t^iG^oitim!%  equity,  granted  relief  upon  a  bill  filed  by  a  committee 
[Sl  Law^  499.)     sueing  in  behalf  of  a  congregation,  to  protect   it  from 
disturbance  by  expelled  or  schismatic  members,  and  the 
trustees  were  made  defendants.     Then  an  act  of  1835, 
(3  Stat,  Law,  499,)    authorizes  any  religious  society  to 
appoint  a  committee  or  trustees  upon  its  own  record  book, 
and  without  conferring  on  them  the  legal  title  or  impos- 
ing any  restriction,  authorizes  them  to  enforce  by  suit, 
any  claim  of  the  society  to  property,  and  to  recover  A>r 
damages  done  to  it.  &c.     It  is  obvious  that  a  religions 
society  may  obtain,  by  proceeding  under  this  statute,  sub^ 
stantially  the  same  advantages  for  the  protection  of  their 
ppdperty.  as  by  proceeding  under  the  act  of  1814.     And 
looking  to  both  of  the  statutes  and  to  the  two  cases  which 
have  been  referred  to.  we  conclude   that  no  substantial 
right  is  lost  or  gained  to  the  beneficiaries  by  proceeding 
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nnder  one  inslead  of  tbe  other.     And  that  in  all  cases  of     o«b«)"  a  ai. 

V8 

this  character,  tbe  real  question  is,  whether  the  deed   ARMSTRoiea,  ac. 
when  applied  to  the  facts,  furnishes  a  sufficient  and  safe 
basis  for  judicial  discrimination  between  the  parties. 

In  the  case  before  us.  the  bill,  as  already  stated,  was  ^  The  bill  being 

«•     .    I  m    *  .    .      I  .        #.      •  •  li*   "'«<*    ^>*   one  of 

filed  by  one  of  the  original  trustees,  sueing  for  himself  the  original  irus* 

and  his  associates.     The  case  is  therefore  not  directly  [hrde^eTfor  ihe 

within  the  authority  of  Curd  vs  Wallace,  where  thetrus-  onbehaifofK 

tees  deriving  authority  from  the  act  of  1814,  were  com-  self  and  his  as- 

...         7-,  .  I         .        .  .       L       sociates,       and 

plainants.  Two  other  persons  named  as  trustees  in  the  oibera  of  the 
deed,  who  with  the  complainant,  are  the  only  suivivors,  ^'ngl^Xi  bS' 
are  made  defendants.    The  trustees  appointed   by  the  ciaries.beingde- 

.•   .J     .  .  J  ,  .  .  '^    ,       ..   :  .  lendanis,        the 

undivided  society,  and  by  each  party  since  the  division,   righiaoi  thepar- 
are  also  defendants,  so  that  the  legal  title  in  whomsoever  arVpropearb^e- 
it  may  be,  is  before  the  Court.    The  appointment  of  all  ^'«  ^^^  ^°^'^- 
of  these  trustees,  except  those  named  in  the  deed,  haa 
been  made  since  the  passage  of  the  act  of  1845.     But 
although  we  suppose  the  legal  title  to  have  passed  to  such 
or  them  as  were  appointed  by  the  proper  authority,  and 
had  their  appointments  recorded  in  the  County  Court, 
the  proviso  in  the  act  of  1814,  has,   in  our  opinion,  no 
operation  on  the  case,  unless  under  the  deed  each  of  the  . 
parties,  or  one  as  much  as  the  other,  is  entitled  to  parti- 
pate  in  the  use.     No  question  is  made  as  to  the  compe- 
tency of  the  parties  to  represent  the  claimants  on  either 
side,  and  we  regard  the  case  as  fairly  presented  for  decis- 
ion on  the  merits  of  the  respective  claims  under  all  the 
considerations  which  should  bear  upon  the  question  in  a 
Court  of  equity. 

II.  We- proceed,  therefore,  to  the  inquiry,  whether  un-  xiie proFision* 
der  a  proper  construction  of  the  deed,  as  applied  to  the  {hVcMirch*proS^ 
existing  state  of  things  in  the  divided  Church,  each  of  f^^y,  ist.  For  a 

,  .       .  .11  .   .  .       .  A    ■       hous«  of  worship 

these  parties  is  entitled  to  participate  m  the  use  of  the  for  the  use  of  the 
property  in  question,  or  whether  one  alone,  and  if  so,  5?E.*chu%hin 
which  one  is  entitled  to  the  use  in  exclusion  of  the  other.  \^®  ^.  ^^}^^  ^^ 

America,  ac. 

The  consideration  urged  upon  us,  that  this  inquiry  in- 
volves not  merely  the  title  or  use  of  the  Maysville  Church 
building,  as  contested  in  the  present  case,  but  also  the 
title  to  a  large  amount  of  other  property  within  the  lim- 
its of  the  Southern  organization,  referred  to  in  the  plead- 
ings, gives  to  the  present  investigation  and  decision,  an 
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GiBuoisetaL  importance  which  will  justify  a  more  detailed  statemeDt 
ABMSTRONe,  AC.  of  facts  and  argument,  than  would  otherwise  be  allowa- 
ble  in  a  judicial  opinion. 

The  deed  under  which  both  parties  claim,  pursues 
strictly  the  form  prescribed  or  recommended  for  general 
use  in  the  book  of  discipline  of  the  Methodist  Episcopal 
Church,  as  early  as  1796.  It  was  executed  in  1812,  and 
for  the  consideration  of  fifty  dollars,  paid  to  the  grantor, 
conveys  to  five  named  trustees  and  their  successors  forev- 
er, a  designated  lot  or  parcel  of  ground  in  the  town 
(now  city)  of  Maysville,  upon  the  following  trusts, 
(which  we  number  for  convenient  reference:) 

1st.  That  they  will  erect  or  cause  to  be  erected  there- 
on, a  house  or  place  of  worship  for  the  use  of  the  mem- 
bers of  the  Methodist  Episcopal  Church  in  the  United 
States  of  America,  according  to  the  rules  and  discipline, 
which,  from  lime  to  lime,  may  be  agreed  on  and  adopted 
by  the  ministers  and  preachers  of  said  Church,  at  their 
General  Conferences  in  the  United  States  of  America. 

2d.  And  in  further  trust  and  confidence,  that  they  shall, 
at  all  times,  permit  such  ministers  and  preachers  belong- 
ing to  said  Church  as  shall,  from  lime  to  time,  be  duly 
authorized  by  the  General  Conference  of  the  ministers 
and  preachers  of  said  Methodist  Episcopal  Church,  or 
by  the  Annual  Conference  authorized  by  the  said  General 
Conference,  to  preach  and  expound  the  holy  word  of 
God  therein. 

3d.  And  in  further  trust  and  confidence,  that  when  one 
or  more  of  said  trustees  shall  die,  or  cease  to  be  a  mem- 
ber of  said  Church,  according  to  the  rules  and  discipline, 
then  it  shall  be  the  duty  of  the  stationed  minister  or 
preacher,  (authorized  as  aforesaid.)  who  shall  have  the 
pastoral  charge  of  the  members  of  the  said  Church,  to 
call  a  meeting  of  the  remaining  trustees,  &c.  &c.;  and 
ihe  vacancy  is  to  be  supplied  by  choosing  in  the  desig- 
nated mode,  one  or  more  persons,  who  shall  have  been 
a  member  or  members  of  said  Church  for  one  year. 

4th.  Provided,  that  in  case  the  trustees  or  any  of  them, 
shall  be  bound  for  any  sum  of  money  on  account  of  said 
premises,  and  obliged  to  pay  the  same,  they  are  author- 
ized to  raise  it  by  mortgage  or  sale  of  the  premises,  afler 
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-notice  given  lo  the  pastor  or  preacher  who  has  the  over-     Qiw»«  «*•*. 
sight  of  the  congregation  attending  divine  service  on  the  ARMWRoiia,  «a 
said  premises  ;  and  any  surplus  arising  from  such  sale,  is  ~" 

directed  to  be  placed  in  the  hands  of  the  Stowart  of  the 
society  belonging  to  qt  attending  divine  service  on  said 
premises,  to  be  disposed  of  by  the  next  Annual  Confer- 
ence, according  to  its  best  judgment,  for  the  use  of  said 
society. 

The  two  first  clauses  have  been  copied  literally,  and  of 
<be  two  others,  of  which  the  substance  is  stated,  such  ex- 
pressions are  retained  as  are  supposed  to  be  in  any  degree 
illustrative  of  the  previous  portions  and  of  the  intended 
operation  of  the  entire  instrument. 

In  reference  to  a  question  arising  incidentally  in  the  The  lerms  "the 
case,  we  remark  that  the  phrase,  '-the  said  Church,"  used  "'jf^  ^^f^U- 
three  times  in  the  third  clause,  evidently  means,  in  the  ^ond  ciBuse  of 

^  the    deed,    eTi- 

eecond  instance  of  its  use  therein,   the  local  Church  or  dentiy  means  the 

-congregation  worshiping  on  the  premises,  of  whose  mem-  worshijoing  *^'at 

bers  alone  the  stationed  preacher  has  the  pastoral  charge;  J^JuItee'wouM 

and  we  think  the  same  meaning  should  be  given  to  the  loose  his  powen 

1    .       •      r.  I    I  .    1  .  <.  ,t    .  as  snch,  br oeas- 

-same  words  in  the  nrst  and  third  instances  of  their  usem  ingtobeamem- 
the  same  clause.  From  this  construction  it  follows  that  cbuMWwhich 
a  trustee  might  be  regarded  as  vacating  his  office  by  ceas-  JfijJIJJIlh^i^em- 
inir  to  be  a  member  of  the  local  Church,  of  which  he  was  berof  the  M.  B. 

J  .1    .  .  •       t  •   L.    L     z*!!    I  j»       *      Chorch    located 

a  trustee,  and  that  his  place  might  be  filled  according  to  el8e<where. 

the  third  clause  of  the  deed,  although  he  took  member- 
ship in  the  local  Church  of  some  other  place,  and  in  that 
way  continued  to  be  a  member  of  the  Methodist  Episco- 
pal Church. 

It  should  be  stated  as  essential  to  a  proper  understand- 
ing of  the  deed,  and  to  a  correct  application  of  its  terms 
to  persons  and  things,  that  the  funds  for  purchasing  the 
lot  and  erecting  the  buildings  thereon,  were  furnished  in 
the  first  instance,  by  the  Methodists  residing  in  and  near 
Maysville,  and  by  some  few  others  for  their  use,  and  that 
«uch  as  have  been  since  found  necessary,  have  been  fur 
€iished,   probably  by  the  members  of  the  congregation 
v»*hich  attended  divine  service  on  the  premises. 
^^        I.  The  first  proposition  whicb  we  deduce  from  the  deed  ;  ^^^  fcSd*^^"* 
C^  and  the  facts  connected  with  its  execution,  is  that  the'chaTchpToperiy, 
/       -grantor  was  not  the  donor  of  a  cliaritv,  but  the  vendor  of  )^<5f«ciiBxUy*: 
^  Vol.  VIL  62  *  ' 
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GiBsoneiai,  land  in  fee,  for  a  consideration  paid,  and  that  consequent' 
Akmstbono,  Aa  ly,  there  never  can  be  a  reverter  of  the  estate  to  him  or 
buttheTendoiof  his  heirs,  though  the  uses  should  wholly  fail,  and  Che 
8id«iation'  pM,  Methodist  Episcopal  Church  be  utterly  subverted  and 
Mtote*canTew  extinguished.  The  last  clause  of  the  deed  shows  that 
m^*e'  ^h  ^h  "P^*^  a  sale  of  the  premises,  though  involving  perhaps 
should  cease  to  their  total  alienation  from  the  uses  declared,  the  surplus 
Sloi{^"io^ek>^  *s  ^^  ^  disposed  of,  not  for  the  purpose  of  reimbursing 
cal  society  wor-  the  donations  made,  nor  for  the  direct  benefit  of  any  in- 

shipmg   at  that 

place,     unless  dividuals,  but  for  the  use  of  the  local  society  belonging  to 

forfeited  by  a  de-  ,,       ••         ••    •  •  ^l  •  -wtl 

paiture  from  the  or  attending  divme  service  on  the  premises.    Whence  it 

dMd!''*^"*°^^®  may  be  inferred  that  so  long  as  that  local  society  remains 

and  can  be  identified,  the  uses  of  the  deed  will  not  fail, 

but  will  still  pertain  to  that  society,  unless  forfeited  by  its 

departure  from  the  conditions  of  the  deed. 

2.  A  second  proposition  arising  from  the  very  nature 
Theimportoftho  and  circumstances  of  the  case,  and  demonstrated  by  the 
use  and  occu-  features  of  the  deed  and  other  considerations  just  refer- 
£^n2h  is  to^be  ^^^  ^^'  ^^  ^^at  notwithstanding  the  apparent  comprehen- 
for  the  ftccom-  siveness  of  the  terms  in  which  the  use  is  declared  in  favor 

modation  of  the 

looai  con^rega-  of  the  members  of  the  Methodist  Episcopal  Church  in 

MaysviUet^^tho'  the  United  States,  the  actual  use,  that  is,  the  use  of  the 

rules  andreguU^  P^'^mises  by  occupancy  and  for  accommodation,  and  the 

tions  presciibed  immediate  control  of  them  as  a  place  of  worship,  was 

thorities  of  Uie  intended  to  be  secured  to  the  local  congregation  or  society 

Members  of  the  subject  to  the  rules  and  regulations  prescribed   by  the 

M.  E.  Church  at  higher  authorities  of  the  Church.    The  primary  object  of 

large  can    have     .         ,     ,  -i      .  . 

no  other  use  of  the  whole  transaction  must  necessarily  have  been  to  pro- 
ses; buttfro^h  vide  and  secure  a  place  of  worship  according  to  the 
tau'tyomeiScai  Methodist  Episcopal  discipline,  for  the  local  society,  (of 
soeietjr,  and  in  that  denomination,)  by  and  for  which  the  contributions 
the  Charoh  at  were  made,  and  which  was  expected  to  attend  worship 
^"^®'  on  the  premises.    It  is  to  such  society  and  its  members 

alone,  that  the  first  clause  of  the  deed  secures  any  propri- 
etary right  or  any  tangible  interest  which  can  be  the  sub- 
ject of  adjudication  by  the  civil  tribunals..  The  members 
of  the  Methodist  Episcopal  Church  at  large,  not  belong- 
ing to  the  local  society,  can,  in  a  general  view,  have  no 
othei  use  of  the  local  premises  but  through  the  instrumen- 
tality of  the  local  society,  and  by  means  of  the  subordi- 
nation of  the  local  use  to  the  laws  an^  authority  of  the 
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Church  at  large.    This  use  is  doubtless  within  the  provi-     Gibsov  eioL 
sions  of  the  deed,  and  cannot   be  disregarded   by   the  abbistbomo,  ^kj. 
Court,  but  it  is  to  be  maintained  not  as  an  independent 
right,  but  only  by  maintaining  the  use  in  the  local  socie- 
ty, according  to  the  laws  of  the  Church.     Any  right  of 
temporary  participation  in  this  local  use  which  courtesy 
or  usage,  or  even  the  rules  and  discipline  may  allow  to  a 
Tisiting  member  from  a  different  local  society  of  the  same 
denomination  or  general  Church,  can  scarcely  be  regard- 
ed as  forming  an  exception  to  the  general   proposition 
which  we  have  asserted.  We  perceive  no  ground  on  which 
the  civil  tribunal  could  interpose  for  the  enforcement  of 
soch  a  right  against  the  local  society.     Although  the  trust 
is  declared  to  be  for  the  use  of  the  members  of  the  Meth- 
odist Episcopal  Church  in  the  United  States,  whence  it 
might  be  inferred  that  membership  of  the  general  organi- 
xation  of  that  Church,  alone  gives  the  right,  yet  that  mem- 
bership is  itself  acquired  only  by  a  membership  in  some 
local  society  connected  with  the  general  organization  and 
forming  a  part  of  it.     It  is,  in  fact,  the  local  society  wor- 
shiping at  the  place,  that  is  entitled  to  the  use,  and  indi- 
viduals are  entitled  only  as  members  of,  and  in  subordina- 
tion to  the  society,  to  which  in  its  organized  form  and  in 
subjection  to  the  rules  and  discipline  and  general  legisla- 
tion of  the  Church  of  which  itself  is  a  part,   belong  the 
ifnmediate  use  and  control  of  the  local  premises.     Any 
dispute  between  individuals  and  the  society  in  regard  to 
the  fact  of  membership,  or  the  rights  pertaining  to  that 
relation,  must  present  an  ecclesiastical  question,  of  which 
tiie  decision  by  the  tribunals  of  the  Church  would,   in 
general,  be  regarded  as  final  by  the  civil  power. 

3.  In  case  of  a  division  of  the  local  society  into  two    in  case  of  adi- 
orgonized   parts,   though  the  individuals  of  each  party  oLte^^^^ 
mieht  still  answer  to  the  general  description  of  the  bene-  G}airaip*(heuse, 

1    .^   .  .       1  .      ?       .      .     .     .  *.  ,,  .        their  nghtimuBt 

ficiariesas  contained  in  (he  deed,  it  does  not  follow  that  be  decided  by 
each  party  would  be  entitled  to  the  use  of  the  house  of  churcb,in  which 
worship.  For  the  members  of  each  distinct  society  of  "gjj]|H^,^Pjr- 
the  same  denomination  might  come  equally  within  the  aratm^  minoriiy 
general  description,  and  most  obviously  no  one  of  these  against  the  ma- 
societies  could,  upon  that  ground,  claim  to  oust  any  other  ing^^ihrod^nal 
from  the  use  of  its  own  house  of  worship.     But  as  under  organization. 
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GiBBoiseiaL  (he  propositions  which  have  been  advanced,  the  use  be- 
AsMaTBONo,  AG-  longs,  in  subordination  to  the  rules  and  discipline,  to  the 
local  society,  and  to  individuals  as  niembers  of  it,  the 
title  to  the  use,  so  far  as  it  depends  on  this  first  clause  of 
the  deed,  must,  in  case  of  a  divided  society,  be  deter- 
n)ined  by  the  question  which  of  the  two  contending 
bodies  is  entitled,  according  to  the  rules  and  discipline, 
and  the  laws  of  the  Church  which  they  authorize,  to  be 
regarded  as  the  true  society  or  as  a  continuation  of  the 
society  by  which  and  for  whose  use  the  lot  was  purchased 
and  the  building  erected  and  held.  We  do  not  say  that 
there  could  be  no  case  of  the  friendly  and  authorized  di- 
vision of  a  local  society,  when  each  parly  being  recog- 
nized by  the  other  and  by  the  higher  authorities  of  the 
Ghurch,  might  by  mutual  agreement  or  otherwise,  be  en- 
titled to  participate  in  the  use  which  had  belonged  to  the 
entire  society.  But  with  such  knowledge  of  the  rules 
and  discipline  and  laws  of  the  Methodist  Episcopal 
Church  as  our  investigation  of  the  present  case  has  brought 
to  us,  we  feel  authorized  to  say  that  next  to  the  diffusion 
of  christian  faith  and  morals,  they  have  in  view  the  pre- 
servation of  union,  and  harmony,  and  order  and  subordi- 
nation throughout  every  part  of  the  great  association  for 
whose  government  they  were  intended.  And  we  discover 
ill  them  no  sanction  for  the  idea  that  a  minority  of  one 
of  the  societies  of  the  Church  separating  itself  from  the 
major  or  organized  portion,  and  assuming,  at  its  own 
mere  will,  a  new  and  independent  organization,  can  in 
its  corporate  form,  claim  any  right  of  occupying  their  for- 
mer house  of  worship,  against  the  will  of  the  remaining 
body,  which  retaining  the  original  organization  with  the 
same  officers  and  head  or  their  regularly  appointed  succes- 
sors, and  preserving  the  aame  position  in  the  general  or- 
ganization, has  in  point  of  fact,  and  in  view  of  the  law, 
these  satisfactory  evidences  of  its  being  the  true  society 
entitled  to  the  use.  Certainly  the  separating  portion  could 
not,  by  its  own  mere  will,  nor  by  assuming  an  internal 
organization  conforming  to  the  rules  and  discipline  and 
nsages  of  the  Church,  nor  by  placing  over  itself  a  preacher 
of  its  own  choice,  nor  by  claiming  to  be  the  true  and 
only  society  of  the  Methodist  Episcopal  Church  belong- 
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iog  to  the  place,  become  ipso  facto  an  organized  portion  Gibson  ««  ai. 
of  the  general  body  or  Church.  Until  recognized  by  the  AaMrrnowo,  m, 
proper  authority  of  the  Church  and  taken  into  the  con- 
nection according  to  its  laws,  it  would  stand  as  an  isola- 
ted body,  unconnected  with  the  general  organization  and 
independent  of  it.  Whether  during  the  continuance  of 
Ibis  condition,  the  members  of  such  separating  portion 
might  be  entitled  to  any  civil  rights  pertaining  to  mem- 
bers of  the  general  organization  or  Church,  we  need  not 
enquire.  However  this  might  be,  or  whatever  might  be 
the  case  if  an  entire  local  society  were  to  assume  an  at- 
titude of  independence  and  continued  in  the  enjoyment 
of  the  local  property  without  a  rival  claimant ;  we  dre 
satisfied  that  it  would  be  in  direct  violation  of  that  prin- 
ciple of  the  deed  which  subjects  the  use  of  the  house  of 
worship  to  the  rules  and  discipline  of  the  Church,  to  lend 
the  coercive  power  of  the  law  for  establishing  in  an  inde- 
pendent and  unrecognized  portion  of  the  local  society,  a 
distinct  right  of  occupancy  impinging  in  any  degree  upon 
the  full  and  exclusive  use  of  the  house  by  the  other,  and 
especially  the  major  portion,  claiming  the  use  under  its 
original  form  and  relations,  maintaining,  so  fares  its  own 
action  was  concerned,  its  connections  and  dependence  as 
before,  and  recognized  by  the  proper  authorities  as  a  le- 
gitimate part  of  the  larger  organization. 

4.  The  second  clause  in  the  deed  points  out  more  ex-  The  deed  se^- 
plicitly  than  the  first,  the  position  in  the  general  organize-  ^,J*J®*^„®  Tt^^t^ 
lion  of  the  local  society  to  which  the  use  is  intended  to  be  such  mmisiers 
aecared,  and  establishes  clearly  one  criterion  of  right  which  m.  F?5church  as 
is  included  in  the  first  clause  only  by  reference  to  the  Jed"b^^h^& 
rules  of  discipline.     The  second  clause  relates  to  the  use  eial  Oanfcrcnce. 

-     ,  1    .  .  1,      .  ...       or    the    Annual 

of  the  pulpit,  and  secures  it  at  all  times  to  such  minis-  Conferences  un- 
ters  and  preachers  belonging  to  the  Methodist  Episcopal  ^onb\  General 
Church,  as  shall  be  authorized  by  the  General  Confer-  }i°"I®'r*t'«f'* 

'to  none  otber. 

ence,  or  by  the  Annual  Conference  authorized  by  said 
General  Conference,  to  preach  and  expound  the  holy 
word  of  God  therein.  It  is  not  necessary  to  go  into  any 
discussion  of  the  official  character  and  duties  of  the 
preacher,  nor  of  his  connection  with  the  use  of  the  house 
by  the  members,  nor  of  his  relation  to  them  or  to  the 
society  of  which,  in  the  language  of  the  deed  in  a  subse- 
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GiBioveial  quent  clause,  be  has  the  pastoral  charge  and  oversight* 
Abmotrono,  m.  It  is  palpable  that  the  preacher  to  whose  use  the  pulpitis 
secured,  is  to  be  the  preacher  of  the  society  to  whose  use 
for  worship  the  body  of  the  house  is  secured,  that  he  is  to 
expound  the  word  of  God  to  ihe  members  of  that  society, 
and  in  all  respects  to  perform  the  duties  and  exercise  the 
privileges  of  their  preacher  and  head  in  the  Church. 

It  would  be  an  absurdity  to  suppose  that  the  use  of  the 
body  of  the  house  was  intended  to  be  secured  to  any  so- 
ciety, whether  its  members  claimed  to  be  of  the  Metho- 
dist Episcopal  Church  or  not,   which  would  not  receive 
the  preacher  to  whom  alone  the  use  of  the  pulpit  was  se- 
cured.    It  is  just  as  certain  then,  in  case  of  division,  that 
the  exclusive  use  is  secured  to  that  portion  of  the  society 
which  receives  the  preacher  authorized  as  mentiooed  in 
this  clause,  as  it  is  that  the  use  is  secured  to  no  other 
preacher  but  such  as  is  thus  authorized.     This  is  the  great 
point  of  external  union   with  the  general  organization, 
which  fixes  the  dependence  and  subordination  of  the  lo- 
cal societies.     It  is  moreover  the  especial  means  of  se- 
curing the  great  principle  of  an  itinerant  ministry  which 
characterizes  this  Church,  and  is  regarded  as  the  chief 
instrument  of  its   success.     So  far,  then,   as  the  deed 
framed  for  general  use  in  securing  the  preaching  houses 
of  the   Church,  is  to  be  viewed  as  a  means  of  perpetua- 
ting its  peculiar  organization  and  policy,  th«  principle 
that  the  use  of  the  houses  is  secured  to  those  preachers 
only  who  are  regularly  authorized  to  preach  therein,  and 
.  to  the  local  societies  receiving  such  preachers,  must  be  re- 
garded as  of  paramount  importance,  and  as  giving  pro- 
portional weight  to  the  test  of  right  which  it  furnishes. 
5.    The  appointment  by  the   proper  authority,  of  a 
In  case  of  divis-  preacher  for  one  of  the  portions  of  a  divided  society  and 
society,  *   °uf«  its  reception  of  the  preacher  thus  appointed,  constitute  a 
▼[dedchorSfre-  "^^^^"8'  recognition,  which  being  found  to  exist  in  favor 
ceiving  the  min-  of  one  portion  and  not  of  the  other,  must,  unless  in  some 

ister  from  the  ap-  ^  ..  .  .  r       i  •     i     * 

pointing aathori-  most  extraordmary  case,  go  far  to  satisfy  the  mmd  of 
tJe7ocSt7?^8to  the  Judge,  that  the  party  thus  recognizing  and  recogi- 
the"omn*b*tion  ^^^  ^^  *^®  proper  authority,  stands  legitimately  and  prop- 
entitled  to  the  erly  in  the  place  of  the  entire  original  society,  and  is 
under  the  deed,  cloathed  with   its  rights.     And  if  the  authority  thus  re- 
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cogaiaiing  and  recognized  by  one  of  the  parties,  be  the  Gibson  «taZ. 
accustomed  authority,  having  by  the  general  laws  and  Ahmstbono,  ao, 
usages  of  the  Church  jurisdiction  over  the  entire  original  if  this  is  contro- 
society,  this  circumstance  will  furnish  a  strong  tndprima  ty^  ^denying '^^'s 
fade,  a  satisfactory  proof  of  right.  throWing  upon  the  ourtiiek  "^isht 
other  party  the  burthen  of  showing  clearly  that  the  ac-  ^1^-^^*"^  ^^^' 
customed  jurisdiction  had  ceased  to  be  legitimate,  and 
bad  been  propeily  displaced  by  another,  which  being 
possessed  of  the  true  authority,  and  recognizing  this  last 
party  and  being  recognized  by  it,  had  conferred  upon  it 
the  evidences  of  right  as  the  representative  of  the  origin- 
al society.  It  is  not  enough  for  a  party  contending 
against  the  accustomed  authority  and  the  accustomed 
evidences  of  right,  to  found  its  claim  upon  a  doubtful 
question,  whether  that  organ  of  the  association  usually 
e&ercising,  the  jurisdiction  in  question  may  not  have  lost  it 
by  some  act  of  its  own  in  violation  of  the  laws  of  the 
Church.  It  is  for  the  authorities  of  the  Chuich,  in  the 
first  instance,  to  judge  of  an  infraction  of  its  laws,  and 
to  determine  whether  the  ecclesiastical  jurisdiction  be- 
longing to  any  particular  body  or  functionary  of  the  as- 
sociation had  been  forfeited  by  such  infraction.  The  civil 
Judge  might  greatly  apprehend  that  he  would  be  trans- 
cending his  proper  sphere,  if  he  were  to  interpose  in  the 
first  instance  to  determine  such  a  question,  and  to  en- 
force bis  judgment  upon  it.  He  would  at  least  lend  a 
reluctant  ear  to  a  claim  founded  on  the  alledged  invalidi- 
ty, in  view  of  the  law  of  the  Church,  of  an  act  done  in 
the  accustomed  manner  by  the  accustomed  organ  of  au- 
thority, and  sanctioned  or  acquiesced  in  by  all  other  re- 
cognized organs  of  the  Church.  The  party  setting  up  a 
claim  on  the  ground  of  such  alledged  illegality,  should 
at  least  plant  itself  opon  some  opposing  act  or  judgment 
of  some  recognized  organ  or  body  in  the  Church  having 
authority  to  act  or  to  judge  in  the  premises.  At  any  rate, 
if  a  minority  of  the  local  society  can,  on  the  ground  of  a 
strict  right,  and  of  its  own  determination  to  resist  an  al- 
ledged infraction  of  the  laws  and,  organization  of  the 
Church,  claim  the  intervention  of  the  civil  power  against 
the  majority  having  in  its  favor  the  accustomed  eviden- 
ces of  right,  it  must  bring  itself  and  its  claim  clearly  and 
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Gibson  etal     conclusively  ivithin  ihe  right  as  indicated  by  the  teraiBof 

Armstuono,  Aa   the  deed,  and  by  the  rules  and  discipline  to  which  it  le- 

fers. '  And  this  it  can  scarcely  do,  when  it  acts  not  only 

in  opposition  tcythe  accustomed  local  authority,  but  also 

in  defiance  of  tne  highest  tribunals  of  the  Church. 

6.  If  there  is  any  truth  in  the  positions  which  hare 
been  advanced,  they  establish  the  principal,  that  io  case 
of  a  division  purely  local,  in  one  of  the  societies  for 
whose  use  for  worship  the  local  property  is  conveyed  and 
held,  the  proprietary  right  is  in  that  party  which  main- 
tains the  true  position  of  subordination  and  connection, 
which  according  to  the  rules  and  discipline  and  authori- 
tative action  of  the  Church,  properly  belongs  to  the  en- 
tire society,  and  not  to  that  party  which  claiming  in  op- 
position to  the  authoritative  action  of  the  Church,  places 
itself  in  an  unlawful  position,  and  uould,  in  its  enjoy- 
ment of  the  use,  defeat  that  provision  of  the  deed  whicb» 
by  subjecting  the  use  to  the  rules  and  discipline,  subjects 
it  to  the  legislation  which  they  authorize.  Where  the 
local  division  relates  to  and  is  founded  on  a  more  general 
division  of  the  Church,  and  arises  from  the  adherence  of 
the  different  local  parties  to  different  bodies  into  which, 
the  general  Church  may  have  been  divided,  the  questioa 
of  right  between  the  local  parties  may  involve  an  inquiiy 
into  the  circumstances  and  legality  of  the  larger  division, 
and  into  the  rights  of  the  larger  bodies  to  which  the  local 
parties  may  respectively  adhere.  But  the  object  of  the 
deed,  so  long  as  it  maintains  the  use,  is  still  to  maintaia 
it  in  subordination  to  the  proper  authority  and  to  secora 
it  to  the  society  acknowledging  that  authority  and  hoidiog 
in  subordination  to  it.  In  this  more  complicated  state 
of  case,  therefore,  as  in  the  more  simple  one  of  a  purely 
local  division,  the  question  is,  what  according  to  the  rales 
and  discipline  and  laws  of  the  Church,  is  the  true  posi- 
tion of  the  local  society,  and  which  of  the  conteadiDg 
parties  occupies  that  position?  If  it  be  satisfactorily 
ascertained  that  one  of  the  parties  alone  maintains  the 
lawful  position  and  relations  pertaining  to  the  local  socie- 
ty to  which  the  use  is  secured  by  the  deed,  the  conclasioa 
rr)ust  be  that  the  entire  right  is  in  that  party.  The  two 
parties  avowing  adherence  to  different  organizations  and 
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professing  obedience  to  different  jurisdictions,  could  not     Gibson  «tat 

both  be  entitled  to  the  use,   unless  each  of  the  larger  ARMSTRONa,  «a 

bodies  to  which  they  adhered,  be  entitled  to  the  jurisdic- 

tion;  and  it  is  difficult  to  suppose  that  any  circumstance 

in  the  deed  coiild  withhold  the  use  from  that  party  which 

alone 'would  hold  it  under  the  proper  jurisdiction.     The 

preiiminary  statement  of  the  pleadings  and  claims  of  the 

parlies,  shous  the  general  bearings  of  the  foregoing  views, 

opon  the  cajfe  before  us.     It  is  necessary,   however,   to 

their  more  direct  application,  and  to  the  more  precise  de- 

velopement  of  the  question  to  be  decided,  that  we  should 

advert  to  some  of  the  prominent  facts  out  of  which  the 

contest  has  grown.     The  notoriety  of  many  of  them  wiU 

render  a  detail  unnecessary. 

111.  It  appears  that  by  the  constitution  of  the  Melho-  'NieoTganjxa^tti 
disrt  Episcopal  Church,  as  existing  previously  to  the  late  pnl  church  in th« 
dismemberment,   the  General   Conference  consisted  of  to^  'iwld^Br^ihtf 
delegates  chosen  by  the  several  Annual  Conferences  ex-  ^^^^<jj|^^®^ 
tending  through  the  United  States  and  Texas;  that  by 
the  rules  and  discipline  it  had  power,  under  a  few  specific 
festriclions,  to  legislate  for  the  entite  Church  embraced 
in  this  extensive  organization;  that  it  regulated  the  boun- 
daries and   interior  organization  of  the  several  Annual 
Conferences,  and  that  for  many  years  prior  to  the  separa- 
tion, the  Annual  Conference  of  Kentucky  embraced  the 
whole  State,  except  the  part  west  of  the  Tennessee  river; 
that  the  bodies  or  meetings  called  Annual  Conferences, 
by  which  alone  the  delegates  to  the  <5enerBl  Conference  ' 

arre  chosen,  consist  of  the  ministers  and  travelling  preach- 
ers within  the  boundaries  of  the  respective  Conferences, 
from  whom  are  supplied,  under  the  authority  <jf  the  Gen- 
eral Conference,  and  by  express  provision  of  the  rdles 
and  discipline,  the  preachers  for  the  several  stations,  so- 
cieties, &c.,  within  thef  bounds  of  the  Conference.  The 
Baysville  station  or  society  being  embraced  within  the 
Kentucky  Conference,  rightfully  and  habitually  received 
its  preacher  from  that  Conference  prior  to  the  division. 

But  the  General  Conference  of  1844,  having  adopted    The  resohuiona 

measures  which,  by  many  southern  delegates,  were  deem-  conferencl°"Sf 

ed  injurious  to  the  rights,  and  character,  and  usefulness  HP'^Q^^'i  *J® 

of  the  southern   ministry  of  the  Methodist  Episcopal  divmon  of  tii« 
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Gifuon  etaL  Church.  a  declaration  signed  by  tbe  southern  delegates. 
ABM8TB0NO,  AC.  and  stdting  their  apprehension  of  tbe  necessity  of  a  sep- 
Churchyi  and  aa-  aration,  was  presented  to  the  General  Conference,  which 
&u'^wD  orgM^  thereupon  passed  a  set  of  resolutions  providing  for  the 
EaUon.  manner  and  consequences  of  the  anticipated  separation, 

should  it  be  found  necessary,  and  authorizing,  in  that 

event,  a  distinct  southern  organization. 
Under  the  sanction  of  these  resolutions,  a  convention 
The  action  of  the  of  delegates  from  fifteen  southern  Conferences,  assembled 
fereacM^in  joint  in  1845,  renounced,  by  solemn  act,  ttieir  connection  with 
iindeT?he"*re8o-  ^^®  pre-existing  organization  and  the  jurisdiction  of  the 
lutions   of  the  General  Conference  as  then  constituted,  and  tetainine 

General  Confer-     ,  ...         ,  ,  .      .  ,  ,  •    ..     .   .. 

ence  of  1844,  the  same  faith  and  doctrine,  the  same  rules  and  discipline 
neeUon  TnthT^^  ^^^  ^^e  same  form  of  constitution  and  government,  estab- 
'^aniiation*^  uid  ^'^^^^  ^^^  themselves  a  new  and  independent  organiza. 
orgauizing'under  tion,  under  the  name  of  *  'the  Methodist  Episcopal  Church 
'*M."E?^Church  South,'*  end  a  new  General  Conference  for  that  Church. 
SnSg'thViame  The  Kentucky  Annual  Conference,  with  the  others  re- 
jsaith,  doorine,  presented  in  the  Convention,  ratified  this  act,  and  thus 
2tn«— ratified  by  became  Connected  with  the  southern  organization,  and  a 
?iher  ^'^^AmuiS  component  part  of   the   Methodist  Episcopal   Church 

Conferences.         S  0  U  th . 

One  portion  of  the  Maysville  society  adhering  to  the 
The  MaysTiUe  Methodist  Episcopal  Church  South,  and  acknowledging 
i?d?|onerecefv'  its  jurisdiction,  receives  its  pieacher  as  usual,  from  tbe 
fiwn^th/'North-  K^'^^^^'^y  Conference,  the  other  portion  rejecting  the  new 
em  and  the  other  Organization,  professes  adherence  to  so  much  as  remains 
•m^r^anim^^    of  the  old  one,  under  the  name  of  "the  Methodist  Epis- 
•xehisive^ugeof  ^^P*'  Church."  and  receives  its  preacher,  as  is  under- 
the  church  prop-  stood,  from   the  neighboring  Conference  of  Ohio.    We 
have  seen,  however,  that  the  members  of  this  society  or 
party  claim  that  they  being  still  members  of  the  Metbo- 
dist  Episcopal  Church,  and  the  others  being  members  of 
a  different  Church,  they  alone,  as  coming  within  the  des- 
cription of  beneficiaries  in  the  deed,  and  acknowledging 
the  jurisdiction  of  the  General  Conference  therein  refer- 
red to,  are  entitled  to  the  exclusive  use  of  the  property. 

IV.  Tn  considering  this  claim,  which  merging  the  ques- 
tion as  to  the  lawfulness  of  the  southern  organization,  the 
division  of  jurisdiction  between  the  two  general  Chorcbes. 
and  the  true  position  of  the  Maysville  Church  or  society. 
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•8  pertaining  to  one  or  the  other  jarisdiction,  rests  solely  ^non  i(«l. 
upon  a  strict  literal  application  of  the  terms  of  the  deed  ktMuruonB,  *a 
lo  the  members  of  the  Methodist  Episcopal  Church,  and 
the  General  Conference  of  that  Church,  we  shall  not  stop 
to  determine  whether  the  party  setting  up  this  claim,  has 
shown  such  a  subsisting  connection,  (since  the  division,} 
between  itself  and  that  organization,  which  it  claims  to 
be  the  only  true  Methodist  Episcopal  Church  in  the  Uni- 
ted States,  as  would,  under  the  interpretation  contended 
for,  entitle  its  members  to  any  right  of  property  on  the 
ground  of  their  being  members  of  the  Methodist  Episco- 
pal Church.  But  assuming  for  the  present,  that  there  is 
auch  connection,  and  on  the  other  hand,  that  the  separa- 
tion of  the  southern  Conferences,  and  the  independant 
organization  of  the  Methodist  Episcopal  Church  South, 
took  place  under  the  authoritative  sanction  of  the  original 
Methodist  Episcopal  Church,  and  that  the  Maysville  so- 
ciety was  lawfully  placed  under  the  jurisdiction  of  the 
southern  Church,  we  inquire  whether,  by  force  of  the 
terms  of  the  deed  used  in  describing  the  beneficiaries  and 
the  use  of  the  property,  that  portion  of  the  Maysville  so- 
ciety which  maintains  the  lawful  position  of  that  society, 
18  to  be  eicluded,  to  any  extent,  from  the  use,  in  favor  of 
that  portion  which,  in  violation  of  the  terms  of  separa- 
tion, would  place  it  in  an  unlawful  position?  A  summa- 
ry answer  to  this  question  may  be  suggested  by  the  sup- 
position that  instead  of  the  Maysville  society  being  divi* 
ded  upon  the  question  of  jurisdiction,  it  had  adhered, 
unanimously,  to  the  Kentucky  Conference,  and  gone  with 
it  into  the  southern  organization.  Would  the  entire  so- 
ciety have  lost  by  this  authorized  movement,  its  right  to 
the  use  of  the  local  property  ?  Could  it  have  been  after- 
wards disturbed  in  its  use  by  any  action  of  the  remaining 
Methodist  Episcopal  Church  or  its  General  Conference, 
either  by  a  preacher  sent  in  opposition  to  the  authority  of 
the  southern  Church,  or  by  a  new  society  reared  up  in  the 
city  of  Maysville,  under  the  care  of  the  other  Church  ? 
ir,  as  we  suppose  must  be  admitted,  it  could  not,  how 
can  the  right  of  the  major  portion  of  the  society  occupy- 
ing the  lawful  position  of  the  whole,  be  denied,  or  how 
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GiwQw^^.     nan  it  ()e  affected  by  the  claim  of  the  minority,  not  ocen- 
AuvMTmoae,  *c.  pying  the  lawful  position  of  the  whole  society? 

But  we  do  not  re$t  the  negation  of  a  claim  so  strefHi- 
ously  urged  as  this  has  been,  boih  by  the  party  and  the 
counsel,  upon  the  force  of  these  interrogatories.  In  the 
£r8t  place,  we  do  not  admit  that  the  phrases,  "the  mem. 
bersof  the  Methodist  Episcopal  Church*'  and  "the  min- 
isters and  preachers,"  and  "General  Conference  of  said 
Church,"  iised  in  the  deed  as  descriptive  of  the  benefici- 
aries, and  of  the  power  or  organ  of  the  Church  by  which 
the  use  may  be  regulated,  can  operate  to  make  the  coo- 
tiniiance  of  the  name  and  unity  and  organization  of  the 
Chureh  in  the  precise  state  in  which  they  are  referred  to 
in  the  deed,  or  existing  at  its  date,  a  condition  on  which 
the  continuance  of  the  use  or  rii^ht  of  occupancy  is  to 
depend.  This  deed,  and  the  others  like  it,  were  not  ese. 
cuted  by  a  donor,  prescribingas  the  condition  of  his  char. 
ity,  that  it  should  be  administered  through  all  time,  in  a 
designated  mode,  and  through  a  special  instrumentality 
created  by  himself.  They  do  not  create  the  inrMtution 
which  is  to  receive  the  charity,  nor  profess  to  regiJuieits 
constitution.  The  donations  were  made  by  the  persons 
who  were  themselves  to  enjoy  the  use  as  members  of  ar 
existing  association,  and  it  cannot  be  inferred  from  a  oierti 
reference  in  the  deed  to  the  existing  name  and  organiza- 
tion of  the  body,  and  to  the  functions  of  its  parts  as  thea 
exercised,  that  it  was  intended  to  preclude  absolutely, 
auch  changes  by  the  proper  authority,  in  any  or  all  of 
these  particulars,  as  necessity  or  convenience,  or  a  sense 
of  propriety  might  dictate,  or  that  it  was  intended  that 
the  rights  of  the  actual  donors  or  their  successors,  assored 
by  the  deed,  should  be  forfeited  by  yielding  tosacb 
change* 

The  Methodist  EpiscopsI  Church  as  an  organized  body, 
E^^cbar^chhas  *"*^i^*^^®^  ""^  maintained  by  the  voluntary  association  of 
the  same  power  individuals,  existed  and  still  exists,  independently  of  the 
name,*"forinan(i  deeds,  and  with  the  same  power  of  changing  its  name 
uladlVus  first  •"^  ^^^^  °"^  organization,  as  it  had  at  first  of  fixing  them. 
^'^*h«ent"  Th ^  '^^^^  power,  inherent  and  inextinguishable  in  the  Church, 
deed  in  Uiis  case  the  deed,  by  whomsoever  made,  and  although  the  grantor 
the'u'e  u)°the  might  be  a  douor,  could  not  annihilate;  and  without  er 
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press  words  to  that  efTect,  it  cannot  be  presumed  that  they  Gimoit  ci  at 

ioteoded  to  control  or  limit  its  exercise.     They  could  Aritstroko,  m. 

not,  and  do  not  profess  to  give  perpetuity  to  the  institu-  society     i^r 

lions  to  which  they  refer,  and  they  should  not  be  under-  SaL  ;^"nd  ""ih" 

stood  as  making  their  immutability  a  condiiion  of  the  'is'ii  of ihe  local 

,  .  t     .  r  '  *      .  .  80 euay under  ihe 

enjoyment  which  they  profess  to  secure,     it  is  to  be  ob-  deed,  would  not, 
seived  too,  that  it  is  not  the  deed  but  the  constitution  of  eJai'^collfertnce 
the  Church,  the  terms  of  association,  the  rules  and  dis-  ^^^",|^  ""become 
eipline  that  subject   the  local  societies  to  the  authority  ^xiinci. 
and  legislation  of  the  Church.    The  deeds,  in  placing  ac- 
cording to  their  appropriate  operation,  the  use  of  the  local 
property  under  the  same  subjection,  intend  not  to  impair 
but  to  secure  the  relations  of  authority  and  subordination 
ivhich  the  rules  and  discipline  establish.     And  ii  wou4d 
involve  an  obvious  inconsistency  to  say,  that  by  obedi- 
ence to  the  authontative   legislation  of  the  Church,  no 
matter  what  changes  it  might  involve,  a  local  society 
would  forfeit  its  right  to  the  use  which  by  the  deed  creating 
it,  is  subjected  to  the  same  legislation.     Such  a  conse- 
quence from  such  a  cause,  would  be  the  more  unjust,  in- 
asmuch as  by  the  general  laws  of  the  Church,  the  local 
societies  have  no  voice  in  the  legislation  which  they  are 
bound  to  obey.     It  seems  more  consonant  with  reason 
and  with  the  general  objects  of  the  deeds,  to  say  that  in 
subjecting  the  use  to  the  same  authority  to  which  the  ben- 
eficiaries are  subjected,  they  intend  to  make  disobedience 
lather  than  otedience  to  the  lawful  acts  of  the  Church,  a 
ground  for  forfeiture,  and  that  although  the  use  is  convey- 
ed to  the  local  societies,  as  parts  or  sections  of  one  gen- 
eral body  by  name,  yet  so  long  as  they  remain  blameless, 
their  right  to  the  use  cannot  be  affected  by  any  change  in 
the  name,  condition  or  organization  of  the  general  Church, 
whether  caused  by  its  own  will  or  by  a  necessity  beyond 
its  control.     And  we  embrace  the  conclusion  that  what- 
ever  change,  by  its  own  legislation  or  by  inevitable  ca- 
lamity, might  befall   the  Church,   though  its  entire  con> 
secting  organization  should  be  dissolved,  the  Episcopate 
be  lost,  the  General  Conference   become  extinct,  and 
nothing  remain  but  the  Annual  Conferences  with   their 
interior  organization,  or  nothing  but  the  local  societies 
themselves,   and   though   in   this  state  of  things  there 
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QmovetoL  would,  in  strictness,  be  no  Methodist  Episcopal  Cborcbi 
ARuartRone,  *c.  the  use  would  stlll  remain  secured  to  these  societies,  on. 
"  derthe  firm  tenure  of  these  deeds. 

The  first  object  of  the  deed,  we  repeat,  was  to  secure 
The  j^reat  object  the  local  use  to  the  local  societies.  They  intended  to 
AocMe,'^^^  i2  secure  it  in  subordination  to  the  higher  authorities  of  the 
secure  the  use  Church,  whereby  the  regular  connection  and  relation  of 

to     Ihe      local 

Church,  though  the  parts  to  the  whole  would  be  secuied.     And  they  look- 
to  the  highe*Tu^  ed  to  the  existing  organization  by  which  the  great  mass 
chu'/ch'aS\hen  ^^  *®  Methodist  Episcopalians  in  the  United  States  were 
•xiBting.  itdoee  constituted  one  body,  as  the  whole,  of  which  these  socie- 
ii  then  did,  but  ties  were  parts,  and  to  whose  laws  their  use  of  the  local 
ty^'tie^'benefict.  P'op^rty  Was  to  be  subject.     But  this  union  and  organi- 
"d*' h'*  ^'^''d  ^*^*^"»  powerful  and  complete  as  they  were,  though  con- 
should  not  fail  to  nected  by  long  cherished  sentiments  of  affection,  by  the 
fiu"exteoded"to  sense  of  power  and  by  the  pride  of  success,  and  though 
the  local  socie-  gustained  by  institutions  apparently  calculated  to  secure, 
not  only  the  indefinite  extension,  but  the  continued  integ- 
rity of  the  body,  were  still  subject  to  the  law  of  change, 
and  to  all  the  vicissitudes  that  belong  to  the  creations  of 
men.    They  were  subject  to  change,   not  only  from  the 
force  of  external   circumstances,  over  which   the  bod; 
itself  mighthave  no  control,  but  more  certainly  perhaps, 
from  the  various  and  varying  will  or  opinions  or  interests 
of  its  component  parts,  and  at  last,  inevitably  from  its 
own  extension,  involving  unwieldy  magnitude,  and  the 
union  of  incoherent  elements.    The  deed,  though  it  may 
have  intended  to  avert,  has  been  powerless  to  prevent,  and 
does  not  profess  to  prohibit  a  change  of  organization  by 
which  the  union  existing  when  it  was  executed,  and  whea 
its  provisions  were  framed,  has  been  dissolved.    That 
union  has  in  fact  been  broken  up  by  a  division  of  the 
Church  into  two  distinct  parts.     And  we  are  called  oq 
to  apply  to  the  consequences  of  a  catastrophy  which,  if 
it  had  not  occurred  when  and  as  it  did,  must  at  some 
time  have   happened,  the  provisions  of  a  deed   which 
having  been  made  when  the  Church  was  united  and  di- 
vision not  contemplated,  refers,  as  might  be  expected,  to 
the  existing  name  and  organs  and  action  of  a  united 
Church.    The  one  united  Methodist  Episcopal  Church 
referred  to  in  the  deed,  and  extending  its  name  and  au- 
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Ihoriiy  to  the  utmost  limits  of  the  United  States,  having  Gibsok  rf«l. 
ceased  to  exist  by  division  into  two  Churches,  of  distinct  AeMaiaoag,  *o. 
territorial  jurisdiction,  there  is  in  fact  no  such  Church  as 
is  contemplated  in  the  deed,  and  therefore  no  General 
Conference  of  such  a  Church,  no  ministers  and  preachers 
of  such  a  Church,  no  members  of  such  a  Church.  Must 
the  uses  of  the  deed  then  fail  by  a  technical  interpretation 
of  its  terms,  because  the  objects  referred  to  no  longer  ex- 
ist in  the  same  forms  and  under  the  same  name  as  when 
it  was  framed  and  executed?  Or  should  we  not  look  to 
the  substance  rather  than  to  the  names  and  forms  of 
things  ?  And  if  in  consequence  of  changes,  which  if 
not  inevitable,  cannot  be  repaired,  every  object  of  the 
deed  cannot  be  precisely  attained,  should  it  not,  so  far  as 
possible,  be  made  effectual  to  secure  its  substantial  and 
primary  objects,  by  a  liberal  application  of  its  terms  to 
the  actual  state  of  things?  As  the  Methodist  Episcopal 
Church  in  its  name  and  unity  as  well  as  in  its  particular 
orgaaization  was  subject  to  change,  as  the  makers  of  the 
deed  by  which  property  is  conveyed  to  the  use  of  a  par- 
ticular section  of  the  Church,  had  no  right  to  control  its 
power  of  self-regulation,  and  have  not  professed  nor  at- 
tempted to  do  so,  and  as  it  would  be  subversive  of  the 
primary  objects  of  the  deed,  to  make  its  efficacy  to  up* 
bold  the  uses  which  it  declares,  dependent  on  the  con- 
tinued identity  of  the  name  and  functions  and  organiza- 
tion to  which  it  refers  in  describing  those  uses,  it  seems 
to  be  not  only  reasonable  but  necessary,  that  it  should 
receive  such  a  construction  as  will  make  it  at  all  times 
applicable  to  the  condition  in  which  the  Church  may  be 
placed,  either  by  its  own  legislation  or  by  a  recognized 
necessity,  the  force  of  which  legitimates  its  consequen- 
ces ;  that  its  reference  to  certain  powers  and  functions 
as  belonging  to  particular  organs  existing  at  its  date, 
should  be  understood  as  applying  to  the  same  functions 
by  whatever  organs  they  might  afterwards  be  legitimate- 
ly exercised;  and  that  in  subjecting  the  use  to  the  action 
of  the  existing  organs  of  legislation  and  appointment,  it 
sboold  be  understood  as  intending  to  subject  them  to  the 
legitimate  successors  of  those  organs.  So  that  in  main- 
taining this  sudjection,   its  objects,  so  far  as  in  refer- 
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Gibson  «c«L     ring  lo  the  exterior  relations  of  the  local  society,   it  in* 

Abmatkono,  AC  tends  to  fix  its  position  as  part  of  a  larger  system,  and  to 

secuie  its  subordination  to  a  higher  authority,  are  fully 

accomplished. 

If  the  unity  of  the  Church  had  remained  unbroken  by 

The  right  of  the  the  late  revolution,  there  could,  as  we  think,  be  no  se- 
al E.  Church  to  .  .41  .  f  «         4-   -. 

change  material-  nous  question  as  to  the  coirectness  of  a  construction 
ganizaUon  °  was  which  would  make  the  deed  applicable  to  any  changes 
recognized     by  whlch  the  Church  might  authorize,  wiih  the  effect  of  se- 

the    act  of   the  .  .  ,       ,        .  .  .  • 

church  in  Chang,  curmg  the  property  to  the  local  society  preserving  its 
o"f^thecomVo"nent  Proper  relations  in  obedience  to  such  change,  to  the  ex- 
crai*Confer^*^""  ^'"^'^'^  ^^  ^"V  organized  portion  of  it,  which  opposing 
to  I80a  the  change,  might  refuse  obedience  to  the  authority  of  the 

Church,  and   throw  off  the  appropriate  relations  or  the 
society.     In  fact,  before  the  execution  of  this  deed,  but 
after  its  language  had  been  framed  and  recommended  for 
general  use,  a  most  important  change  had  already  occur 
red  in  the  composition  and  authority  of  the  General  Con- 
ference.    That  body,  consisting  originally,  a^s  might  bo 
implied  from   the  reference  to  it  in  the  deed,  of  all  the 
ministers    and   preachers   of   the   Methodist   Episcopal 
Church  in  the  United  States,  in  whom  collectively  sub- 
sisted  without  lestriction,   the  power  of  legislation  and 
government  in  the  Church,  was  transformed  in  the  year 
1808,  by  its  own  action,  into  an  assembly  of  delegates 
to  be  chosen  by  the  ministers  and  preachers  in  their  sev- 
eral Annual  Conferences,  and  to  be  possessed  of  restrict- 
ed powers.     This  change  was  not  even   followed  by  an 
alteration  in  the  terms  of  the  deed  referring  to  the  Gen- 
eral Conference,  and  certainly  had  no  effect  upon  its  ope- 
ration in  securing  either  the  local  propeity  to  the  local  so- 
cieties, or  the  subordination  of  its  use  to  the  legislation 
of  the  General  Conference  as  newly  organized.     Nor  eta 
it  be  doubted,  that  in  case  of  division  and  contest  in  one 
of  the  societies,   based  upon  a  difference  of  opinion  as 
to  the  propriety  of  this  change,  or  of  submission   to  it« 
the  deed  whether  executed  before  or  after  the  change. 
would  have  decided  peremptorily  against  the  party,  which 
in  an  organized  form,  had  renounced  the  authority  of  the 
new  General  Conference,  and  was  renounced  by  it.    And 
so  if  after  the  execution  of  the  deed  before  us,  there  had 
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been  a  further  authoritative  change  in  the  composition  of     Qiwcw^eat 

Che  General  Conference  by  the  introduction  of  lay  dele-  abm8tbor«,  ml 

gales,  or  if  its  name  had  been  changed  to  that  of  "the  ' 

General  Assembly  of  the  Methodist  Episcopal  Church." 

and  so  if  the  power  of  appointing  the  preachers  to  their 

several  stations,   had_been  jy£5ied.,fiJfcl»&Lvely   in  the 

Bishops,  or  if  the  office  of  Bishop  had  been  \ybaliy~AbolA 

ishedy  and  a  correspon?rnJ2;"cfrange  had  been^.rfl^^l^n  the 

name  of  the  Chuich,  whereby  it  had  become  "the  Metb- 

odist,  or  the  Reformed  Methodist  Church,*'  instead  of 

"the  Methodist  Episcopal  Church." 

What  effect  then,  in  this  last  case,   would  be  given  in 
the  civil  tribunal  to  the  appeal  of  an  organized  pait  of 
one  of  the  local  societies,  which  separating  from  its  own 
society,  renouncing  the  authority  of  the  Annual  Confer- 
ence to  which  it  belonged,  and  rejecting  the  jurisdiction 
of  the  existing  General  Conference  and  of  "the  Reform- 
ed Methodist  Church,"  should  claim  theexclusive,  or  any 
interest  in  the  local  property,  on  the  ground  that  "the 
Reformed  Methodist  Church"  was  not  "the  Methodist 
£piscopal  Church ;"  that  a  majority  of  the  society  and 
the  Annual  and  General   ConTerences  with  which  it  was 
connected,  having  become  or  adhered  to  "the  Reformed 
Methodist  Church,"  were  no  longer  parts  or  members  of 
**the  Methodist  Episcopal  Church,"  but  that  the  members 
of  the  minority  alone,  rejecting  the  new  name  and  the 
new  Church,  and  continuing  to  be  as  they  had  always 
been,  members  of^the  Methodist  Episcopal  Church,  were 
-alone  the  true  beneficiaries  of  the  deed,  and  as  such  en- 
titled to  the  exclusive  use  of  the  property  conveyed  by  it? 
Most  assuredly  it  would  be  a  euflScient  and  proper  answer 
to  such  an  appeal,  to  say  that  the  name,  and  form  and 
organization  of  the  Church,  and  the  arrangement  and 
functions  of  its  different   parts  and  tribunals,    were  all 
subject  to  be  changed  according  to  the  will  and  judgment 
of  the  Church,  uncontrolled  either  by  the  deed  or  the  law 
of  the  land;  that  the  Methodist  Episcopal  Church  havii>g 
by  its  own  act,  become  the  Reformed  Methodist  Church, 
this  latter  Church,  whether  differing  in  substance  or  in 
name  only  from  the  former,  occupied  its  place  and  au- 
thority in  the  system,  and  must,  in  ascertaining  the  ope- 
VoL.  VII.  64 

Digitized  by  VjOOQ  IC 


606  ^  BEJN.  MOJNROE'S  REPORTS. 

QiBaonettti,  ration  of  ibe  deed,  be  regarded  as  the  Church  therein  r^ 
AiMmoRe,  *a  ferred  to;  that  the  deed  must,  therefore,  be  understood 
""  as  securing  the  use  to  the  members  and  preachers  of  this 

substituted  Church,  and  in  subordination  to  its  authority; 
that  the  members  of  the  Methodist  Episcopal  Church  be- 
came, by  the  authoritative  change  of  its  nameaod  orgsn- 
ization,  members  of  the  new  Church,  or  continued  to  be 
members  of  the  old  one -by  its  new  nan>e,  unless  they  re- 
jected this  membership;  that  the  deed  applied  and  se- 
cured the  use  to  them  in  this  character;  and  that  the  mi- 
nority, in  rejecting  their  accustomed  relations  and  posi- 
tion in  the  system,  had  abandoned  the  rights  of  property 
pertaining  to  them  as  a  part  of  the  system. 
And  if,  instead  of  the  change  just  supposed,  the  Aleth- 
The  right  of  th«  odist  Episcopal  Church  had,  by  its  own  authoritative  act. 
Us  own°aciip  divided  itself  into  iwo  distinct  and  independent  bodies. 
Md*as'an*lSher.  ^^^^  perfect  in  itself,  on  the  plan  of  the  original  organi- 
entriffht,  ^<i|^e  zation,  and  assigning  to  each  on  its  own  side  of  a  common 
tefriior?ai  finest  boundary,  the  entire  jurisdiction  which  it  had  itself  pos- 
wiUiour^char^^  sessed  withjn  the  same  limits,  had  denominated  one  *'tbe 
thIbeSeficiSies  Mothodist  Episcopal  Church  North."  and  the  other  "the 
in  the  deed  in  Mothodist  Episcopal  Church  South,"  these  two  Churches 
thfl^de^muatbe  differing  from  the  original  and  from  each  other,  only  in 
Keo°°'ml?e^'iS  'ocality  and  extent,  and  in  the  discriminating  adjunct  to 
Yiew   of  these  the  commoo  name,  would  each  undoubtedly  possess  with- 
in its  territorial  limits,  the  entire  jurisdiction  and  auifaor- 
ity  of  the  original  united  Church,  and  would  within  those 
limits,  fully  represent  it,  and  to  all  purposes  occupy  its 
place.    The  members  of  the  pre-existing  Church  wookl 
of  course,  unless  they  chose  to  renounce  their  member- 
ship, be  members  of  the  Church  North  or  South,  aeeoni* 
ing  to  the  locality  of  themselves  or  of  the  societies  to 
which  they  belonged.     Each  of  these  Churches  woold 
bear  the  same  relation  to  the  different  parts  of  the  syaiem 
within  its  jurisdiction,  as  the  original  Church  had  done  to 
similar  parts  of  the  original  system.    And  with  respect 
to  the  construction  and  application  of  these  deeds,   each 
would  be  as  to  the  property  within  its  limits  "the  Meth- 
odist Episcopal  Church,*'  for  the  use  of  whose  membeis 
and  in  subordination  to  whose  laws,   the  property   was 
conveyed  and  held ;  and  the  deeds  would  receive  the  saiat 
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ct>Tistraction  and  application  as  if  the  word    ••Norfh^  or     tJnwo^e^a/. 
•*Soulh*'  had  been  added  to  the  name  of  the  Church   in  ABitsTRoyo,  *c. 
the  deeds  themselves. 

Such  acts  as  have  been  supposed,  if  done  by  a  compe-  J?^®'^^^**!?^ 

.      ^.         .  ..  if    J  1  .         Church  to  dmde 

tent  power  m  thfe  Church,  must,  until  annulled  by  a  sim.  is  lecpgnizad,  di 
ilar  authority,  be  binding  upon  whatever  is  subject  to  tte  JiemberB  *dher* 
legislation  of  the  Church,  whether  it  be  the  uses  of  the  ^7 '2if  *cS!!ch 
local  property,  the  relations  of  the  local  societies  or  other  within  thcjnrij- 

^       -  ,,  .         .   .  ,        /.  •    J.   .J   ^   diction  inwUch 

organic  parts  of  the  system,  or  the  nghts  of  individuaf!  the  local  Church 
members  as  such.  And  we  maintain  and  think  it  has  ^^g'^J' iS'^nSi 
been  clearly  shown,  that  as  the  deed  does  not  and  cannot  a?d     discipline 

.     t    ^  .  *  .  ,        .  ,.  thereof,  IB  leoog- 

«ontroI  these  acts,  it  must  be  understood  as  intending  to  nized  under  (be 

follow  them,  and  by  adapting  itself  to  every  vicissitude  '<^««*^*^*^'*^^ 
to  which  the  Churcb  may  be  subject,  to  attain  its  great 
object  of  securing  the  use  of  the  local  property  to  the 
local  societies  in  subordination  to  the  legitimate  powers 
that  be. 

We  come  then  to  the  case  actually  existing,  in  which, 
•according  to  the  assumptions  under  which  we  are  now 
considering  the  subject,  the  Church,  instead  of  dividing 
itself  into  "the  Methodist  Episcopal  Church  North,** 
and  "the  Methodist  Episcopal  Church  South,**  leaving  no 
lesiduura  under  the  name  simply  of  "the  Methodist  Epis- 
<:opal  Church,'*  has  sanctioned  the  independent  organi- 
zation of  the  Southern  Conferences,  and  under  that  sanc- 
tion, the  Maysville  society  or  congregation  has  been 
placed  under  the  jurisdiction  of  the  Methodist  Episcopal 
Church  South.  But  is  there  any  difference,  so  far  as  the 
rights  and  jurisdiction  of  the  Southern  Church  are  con- 
cerned, between  the  case  as  it  actually  occurred  and  the 
supposed  case  of  a  division  of  the  original  Church  into 
the  Methodist  Episcopal  Church  North,  aiKl  the  Metho- 
dist Episcopal  Church  South?  Does  the  fact  that  there 
still  remains  a  portion,  whether  small  or  large,  of  the 
original  body  under  the  original  name  of  the  whole,  in- 
validate the  separation  or  the  lights  of  the  separating 
portion?  Could  the  remaining  portion  of  the  original 
body,  re-assert  in  the  name  of  the  whole,  the  jurisdiction 
which  had  been  renounced  by  the  whole,  or  revoke  the 
assent  which  the  whole  body  had  once  given  to  the  inde- 
pendence  of  Ihc  srparating  portion?     Certainly  if  the 
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^<"^^^«A  whole  body  had  power  by  its  aAsent  and  co-operalion,  to 
JLfmtfihOhB,  46.  legalize  the  sepaiatioQ  and  independence  of  a  part  of  it* 
self,  the  remaining  portion  of  the  original  body,  Ihoogh  re- 
taining the  original  name  of  the  whole,  uould  have  no 
power,  after  such  assent  had  been  given  and  acted  on,  to 
undoiry  its  own  mere  will,  what  the  entire  body  had  au- 
thorised. Whatever  else  may  be  implied  from  the  iden- 
tity of  name,  it  cannot  give  to  the  present  Methodist 
Episcopal  Church  a  jurisdiction  which  the  oiiginal  Church 
had  alienated. 

But  it  seems  to  us  too  evident  to  require  illustration, 
that  the  rights  and  jurisdiction  of  the  Southern  Church, 
aiid  the  rights  of  its  members  are  precisely  the  same 
within  its  own  organization,  as  if  the  present  Methodist 
Episcopal  Church  were  called  the  Methodist  Episcopal 
Church  North ;  that  if  the  southern  organization  has  the 
sanction  of  the  original  Church,  it  can  suffer  no  dispar- 
agement from  having  been  the  separating  portion,  but  its 
independence  and  jurisdiction  are  complete;  and  that  to 
the  extent  of  its  jurisdiction  it  stands  in  the  place  of  the 
Methodist  Episcopal  Church,  and  is  to  be  so  regarded,  as 
well  in  giving  construction  and  application  to  these  deeds, 
as  in  determining  the  rights  and  duties  of  its  members. 
It  follows,  upon  the  principles  already  established,  that 
if  the  Maysville  society  or  congregation  has  been  properly 
placed  under  the  jurisdiction  of  the  Church  South,  the 
use  of  the  property  conveyed  by  the  deed  before  us,  is 
also  within  that  juiisdiction.  and  belongs  to  the  party  ad- 
hering to  that  Church,  which,  so  far  as  this  deed  and  the 
Maysville  society  are  concerned,  is  "the  Methodist  Epis- 
rx'^  .^  copal  Church,"  for  the  use  of  whose  local  members  tbo 

Did  lbs  Mpara*        ' 

tion  take  plaea  property  is  conveyed  and  held. 

eoi^end^^.and      ^.  But  every  paftof  the  assumption  which  establishes 
isitvaUdr  i\^q  legality  of  the  separation  and  of  the  position  of  the 

Maysville  society  as  a  part  of  the  southern  organization, 
is  denied  by  the  complainants,  and  it  is  necessary  to  in- 
v(Bstigate  the  assumed  basis  upon  which  the  foregoing 
conclusion  rests.  This  investigation  involves  an  inquiry 
first  into  the  power  of  the  Church  to  authorize  its  own  dis- 
memberment, and  of  the  Geneial  Conference  to  act  for 
the  Church  in  this  respect,  and   then  into  the  terms  of 
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sflparatioa  as  prescribed  by  the  resoluiiaos  of  the  General  (^b^on  ae «{. 
Conference,  and  into  the  proceedings  which  have  taken  AanerKowq,  «g. 
place  onder  them,  so  far  as  to  determine  whether  the 
independent  organization  of  the  Methodist  Episcopal 
Church  South,  has  in  fact  the  sanction  of  the  General 
Conference  and  of  the  original  Church,  and  whether  the 
Maysvitle  society  or  Church  is,  under  the  same  sanction, 
a  part  of  the  Southern  Church.  7 

Thata  Church  organization,  aself  created  body,  subjeet  I'a  Church  organ- 
80  fares  its  own  constitution  aM  organization  are  concern- 
ed»  to  no  superior  will,  cannot  by  its  own  assent  author- 
ize and  legalize  its  own  dismemberment,  is  a  proposition  J*ct,  aa  States  & 
eoDtxadicted  by  reason  and  analogy.  That  such  a  meas*  Wdey^and  as  did 
ore  is  inconsistent  with  the  niotives  and  ends  of  its  in-  vfrginiaVby  con^ 
stitution,  is  no  more  true  with  regard  to  such  a  body,  than  2°,\if/,^lj£,  **** 
with  regard,  to  other  associations,  private  or  national. 
Even  in  the  case  of  States  and  Empires,  the  unauthori- 
zed separation  of  a  part,  though  originally  illegal,  and 
subjecting  the  separatists  to  reclamation  and  punishment 
bjr  the  remaining  government,  is  legalized  by  its  sobse^ 
q.iient  assent,  with  the  effect  of  establishing  in  the  sepa- 
rating portion,  all  the  rights  of  independence  and  self 
government.  It  is  this  assent  alone  which  puts  a  final 
«nd  to  the  right  of  reclamation  on  the  part  of  the  nation 
or  government  from  which  a  poition  has  separated.  And 
much  more  must  the  previous  consent  of  the  whole  na- 
tion or  its  government  to  the  future  independence  of  a  part, 
have  the  effect  of  legalizing  a  separation  taking  place  in 
▼iitue  of  such  assent,  and  of  terminating  absolutely,  all 
right  of  reclamation.  If  in  the  history  of  nations  we 
find  few  instances  in  which  this  assent  is  yielded  except 
4it  the  end  of  a  struggle,  often  bloody  and  protracted,  for 
independence  oa  the  one  side,  and  on  the  other  for  re- 
sobjugalion,  there  are  still  some  examples  of  a  govern* 
meat  which,  becoming  sensible  of  the  necessities  of  a 
connected  and  dependent  portion,  or  perceiving  the  incon- 
gruities of  the  connection,  has  laid  down  beforehand,  the 
terms  of  separation  and  independence,  which  on  being 
accepted  and  acted. on  by  the  portion  to  which  they  were 
addressed,  have  become  a  solemn  compact,  binding  as 
such,  both  upon  the  old  and  the  new  State.     Among 
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Gibson  flat  ihese  examples  the  separation  of  Kentucky  from  Virgi- 
Abmstrono,  *o.  nia,  of  which  it  formed  an  integral  part,  is  a  precise  in- 
stance of  this  kind ;  an  instance  too,  in  which  although 
(he  government  of  Virginia  was  representative  in  charac- 
ter, possessed  of  delegated  powers  only,  and  not  expressly 
vested  with  the  power  of  dismembering  the  State;  yet 
the  act  and  assent  of  that  government  was  deemed  suffi- 
cient to  authorize  the  proposed  action  on  the  part  of  the 
people  of  Kentucky,  who  desired  separation,  and  to  bind 
the  remaining  people  of  Virginia  without  further  evidence 
of  their  will.  And  yet  it  was  true  of  the  government  of 
Virginia,  as  of  all  others,  that  it  was  instituted  to  pre- 
serve, and  not  to  destroy  the  State,  or  to  impair  its  power. 
The  duty  of  caring  for  and  promoting  the  welfare  of 
every  part  of  the  body,  thedutyof  self  preservation  itself, 
and  the  corresponding  rights  essential  under  various  cir- 
cumstances, to  the  performance  of  these  duties,  indicate 
the  power  of  authorizing  or  assenting  to  a  dismember, 
ment,  as  one  necessarily  inherent  in  every  association,  to 
be  exercised  indeed  according  to  the  prescriptions  of  its 
fundamental  law,  if  theie  be  any  on  that  subject,  but  un- 
less there  be  some  special  provision  or  prohibition  other 
than  that  which  is  implied  from  the  duty  of  preserving 
the  integrity  of  the  body,  to  be  exercised  as  convenience 
and  expeiience  prove  by  the  active  governing  powers  of 
the  association.  It  does  not  admit  of  question  that  such 
a  power  belonged  to  the  Methodist  Episcopal  Church, 
and  that  prima  facie  the  General  Conference  the  supreme 
active  organ  of  its  government,  clothed  with  powers  of 
legislation  almost  unlimited,  and  having  alone  in  caseof 
unlawful  secession,  the  right  of  recognition  or  reclama- 
tion, might  effectually  exercise  the  power  in  advance. 
Indeed,  the  history  of  the  Church  shows  that  many  years 
since,  the  General  Conference,  without  reference  to  its 
constituents,  assented  to  the  separation  and  indepen- 
dence of  the  Canada  Conference,  then  forming  an  inte- 
gral portion  of  the  general  organization,  and  having,  or 
entitled  to  have  its  delegates  in  the  General  Conference 
itself.  And  although  there  seems  to  have  been  some 
doubt  on  the  question  of  power,  we  do  not  perceive  that 
the  grounds  of  that  doubt  bring  in  question  the  power  of 
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Ihe  General  Conference,  any  more  than  that  of  the  Church  Gimok  etal 

at  large,  which  is  unquestionable.    The  measnie,  how-  Abmstrong,  «a 
ever,  was  adopted,  and  no  doubt  has  been  since  enter- 
tained, of  the  lawful  independence  of  the  Canada  Con- 
ference. 

An  earlier  instance  of  the   exercise  of  power  on  this  TheM.E.Church 

subject  by  the  delegated  General  Conference,  must  not  same  "principle 

be  omitted.     Societies  of  Methodists  having  been  organi-  canadr^^Tfte? 

zed  in  the  Canadas  by  preachers  of  the  Methodist  Epis-  ^^.t  ^^jps  a  di- 

copal  Church  in  the  United  States,  and  preachers  having  tweea  the  two 

been  also  sent  into  the  same  regions  by  the  British  Metho-  dfe^i^L^Ca^dSi 

disls,    under  whose   ministrations   local  societies  were  ^e^dfvS?oif'^ihe 

also  established  in  the  same  towns  or  neighborhoods,  the  several  Confer- 

»,..jri  .  «•..       ences   had    ibe 

consequence  was,  that  mstead  of  harmonious  enorts  in  right  to  judge. 
extending  their  common  faith  and  doctrines,  there  was 
sometimes  exhibited  between  the  parties  acting  under 
these  different  authorities,  an  unseemly  rivalry,  degenera- 
ting into  a  mere  struggle  on  each  side  to  strengthen  itself 
at  the  expense  of  its  competitor.  To  put  an  end  to  a  state 
of  things  so  derogatory  to  the  character  of  each  of  the 
principal  parties,  and  felt  by  both  to  be  at  once  injurious 
to  the  religion  which  they  professed,  and  inconsistent 
with  the  relations  which  a  community  of  origin  and  of 
faith  and  doctrine  required,  a  negotiation  was  set  on  foot 
between  the  General  Conference  on  the  one  side,  and 
the  British  Methodists  on  the  other,  the  result  of  which 
was  an  agreement  fixing  the  boundary  line  between  the 
two  Canadas  as  the  line  which  should  separate  their  res- 
pective jurisdictions.  In  pursuance  of  this  agreement, 
the  British  Methodists  surrendered  their  societies  in  Up- 
per Canada  to  the  Methodist  Episcopal  Church  in  the 
United  States;  and  the  General  Conference,  without  (so 
for  as  we  have  learned)  consulting  the  societies  which 
bad  been  reared  under  its  care  in  Lower  Canada,  or  their 
preachers,  or  the  Annual  Conferences  in  the  United 
States  with  which  they  had  been  connected,  withdrew 
their  preachers,  surrendered  the  societies  to  the  British 
Methodists,  and  dissolved  all  of  their  subsisting  relations 
with  the  Methodist  Episcopal  Church  in  the  U.  S.  An  An- 
nual Conference  having  been  afterwards  established  in  Up. 
per  Canada,  in  connection  with  the  Methodist  Episcopal 
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:  Gibson  etmi.     Cliurch  in  the  United  Slates,  the  General  GonfereDce,  at 
Abmstkon'o,  AC.   its  request,  dissolved  the  connection,  and  as  already  sta- 
ted,  authorized  it  to  assume  independence.     If  the  fact 
that  the  Conference  of  Upper  Canada  and  the  societies 
in  Lower  Canada  were  under  a  foreign  political  jurisdic- 
tion furnished  a  strong  motive  for   the   acts  which  have 
been  stated,  they  also  furnished  a  strong  proof  of  the  ne- 
cessity  and  existence  somewhere   in  the   Church,  of  a 
power  competent  to  the  performance  of  such  acts.     Bot 
the  acts  referred  to,   involving  as  tliey  do,  the  power  not 
only  of  authorizing,  but  also  of  coercing  dismemberment, 
would,  as  precedents,  more  ihan  cover  the  power  and  act 
now  in  question.     And  the  performance  of  those  acts  by 
the  General  Conference  upon  its  own  judgment  as  to  the 
exigency  of  the  case,  implies  the  assertion  by  that  body 
of  its  right  to  exercise  a  similar  power,  when  in  its  owa 
judgment  it  might  be  necessary  and  proper.     If  owing  to 
the  peculiar  circumstances  then  existing,  these  cases  are 
not  entitled  to  the  full  weight  of  precedents,  establish* 
ing  the  existence  of  the  power   in  the  General   Confer- 
ence, they  at  least  tend  strongly  to  corroborate  the  posi- 
tion, that  that  body  is  the  appropriate  and  recognized  oi- 
gan  of  its  exercise.     We  should  not  indeed,   expect  to 
find  an  express  delegation  of  this  power,   and  especially 
in  an  association  having  for  one  of  its  great  objects  its 
own  extension.     But  as  already  shown,  the  power  neces- 
sarily exists,  to  be  exercised  when  occasion  may  reqoim 
it.    The  experience  even  of  this   association  shows  that 
occasions  may  arise  when  a  diminution   of  its  extent  it 
proper  and  necessary,  and  that  the  General  Conference, 
according  to  the  indications  of  convenience  and  analogy. 
has  been  allowed  both  to  judge  of  the  necessity,"  and  to 
adopt  the   measures  which  it  required.     Whatever  dan- 
gers may  be  involved  in  such  a  power,  however  momen- 
tous the  consequences  of  its  exercise  may   occasiooaUf 
be,  still  when  we  consider  the  motives  which  concur  ia 
urging  the  General  Conference  to  maintain  the  integrity 
of  the  body  which  it  governs,  and  the  extreme  improba- 
bility that  it  would  consent  to  a  diminution  of  the  body. 
and  of  its  own  power  and  authority,  except    opon  tbe 
most  urgent  occasion,  there  would  seem  to  be  little  ground 
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far  apprehending  an  abuse  of  the  power  inlistiands,  Gi»s»^*««/. 
Then  ihe  conskieration,  that  as  the*  representative  and  ahwstbooo,  acc 
governing  power  of  the  who(e  association  -connected  with 
all  its  parts;  overlooking  all.  sympathizing  with  all,  it  is 
better  able  than  any  or  all  of  the  local  bodies  which  it 
fepresents.  to  take  a  just  and  comprehensive  view  of  tlw 
interests  and  necessities  of  i\ye  whole*  and  ef  every  part, 
<lemoHstrates  it  to  be  the  proper  depository  of  the  power 
of  determining  wl^^n,  in  view  of  the  general  good»  the 
reparation  of  a  part  may  be  necessary  or  allowable.  The 
fact  that  it  is  only  through  the  General  Conference  that 
the  local  bodies  composing  the  systdm  can  regularly  act 
upon  each  other,  corroborates  the  same  conclusion.  And 
unless  it  be  assumed  that  the  necessity  for  separation  can 
never  be  suiBcieaily  demonstrated  until  it  actually  takes 
place  afKi  has  become  irremediable,  that  it  can,  there- 
fore, never  be  legalized  a  priori,  that  it  must  always  be 
iriolentand  unlawful,  and  can  never  be  peaceful  and  con- 
1/entioaal ;  we  think  it  must  be  conceded  that  in  the  ab« 
senoe  of  express  provision  to  the  contrary,  the  General 
Conference  has  the  right.on  its  own  judgment  of  the  ne- 
eessiiy  of  the  ease,  to  asseiit  to,  and  thus  to  legalize  the 
reparation  of  a  part  of  the  Church.  Assuming  that  in 
tbe-cye  of  the  Church  and  of  its  constitution  and  laws, 
peace  is  deesaed  better  than  strife,  harmony  more  desica- 
^letban  discard,  and  certainty  in  the  rights  and  duties  of 
its  members  preferable  to  confusion,  and  regarding  iiae 
eerlain,  that  in  case  of  iUegal  separation  the  General  Gon^ 
ference  might,  by  its  subsequent  action  clothe  it  with  all 
the  sanction  which  the  Church  could  give  to  it,  we  do  not 
doubt  that  the  same  body,  unless  specially  restricted  in 
that  particular,  may  and  should,  upon  its  own  judgment 
<of  the  necessity  or  justice  of  an  anticipated  separation. 
give  to  it  at  once  the  sanctk)n  of  the  Chureh  and  of  its^ 
iaw,  ond  by  regulating  its  terms  and  its  limits,  make  it 
as  fruitful  of  good  and  as  little  harmful  as  the  nature  of 
the  case  wiH  allow. 

VI.  In  this  view  of  its  rights  and  duties,  the  General  ThcGeueraiCon- 
Conference  of  1844,  seems  to  havea<jted  in  adopting  tht  hYdThVrig^fi 
fesoltttions -under  which  the  Southern  Conferences  have  i»dse  of  the  nc- 

j         .     •  J  *       .  #»...*         cc3«iiy  or  expe- 

aasamedan  independent  organizatton.    The  declaration  disncy  of  dm- 
Vol.  VII.  65 
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GiBaoN  stau     Qf  the  southern  delegates  above  mentioned,  having  been' 
ABMSTRowe,  4IC.  referred  to  a  large  committee,  a  preamble  declaring  it  to 
diDg  the  Metbo-  be  "the  duty  or  the   General  Conference  to   meet  the 
and    permittiag  emergency  indicated  by  the  declaration,  with  christian 
&m^?o^oima  kindness  and  the  strictest  equity."  and  lesolutions  framed 
Mpaiate  organi-  |u  t^g  spirit  of  peace  and  justice,  were  reported  by  the 
adopi  the  plan,     committee  and  adopted  by  the  Conference  by  a  vote  ap- 
proaching unanimity.    The  first  resolution,  which  dis- 
tinctly lays  down  the  plan  of  the  separation,  and  the  con* 
dition  on  which  it  was  to  take  effect,  is  in  the  following 
words: 

*'l.  Resolved,  that  should  the  delegates  from  the  Coo* 
oT^ih?*GSncMli  ffi'^nces  in  the  slave  holding  States  find  it  necessary  to 
G)Qference  on  unite  in  a  distinct  ecclesiastical  connection,  the  following 
Southern  organU  rule  shall  be  observed  with  regard  to  the  northern  boon* 
^^^^^  (Jary  of  such  connection:  all  the  societies,  stations  and 

Conferences  adhering  to  the  Church  in  the  south  by  a  vote 
of  a  majority  of  the  members  of  such  societies,  stations 
and  Conferences,  shall  remain  under  the  unmolested  pas- 
toral charge  of  the  Southern  Church,  and  the  ministers  of 
the  Methodist  Episcopal  Church  shall  in  no  wise  attempt 
to  organize  Churches  or  societies  within  the  limits  of  the 
Church  South,  nor  shall  they  attempt  to  exercise  any 
pastoral  charge  therein,  it  being  understood  that  the  min- 
istry of  the  south  reciprocally  observe  the  same  rale  in 
relation  to  the  stations,  societies  and  Conferences  adhe- 
ring, by  vote  of  a  majority,  to  the  Methodist  Episcopal 
Church ;  provided  that  this  rule  shall  apply  only  to  socie- 
ties, stations  and  Conferences  on  the  line  of  division  and 
not  to  interior  charges,  which  shall,  in  all  cases,  be  left 
to  the  care  of  the  Church  within  whose  territory  they  are 
situated." 

The  second  resolution  authorizes  ministers  of  every 
grade  in  the  Methodist  Episcopal  Church,  to  attach  theoo- 
selves,  without  blame,  to  the  Church  South.  The  six 
following  resolutions  relate  principally  to  the  book  con- 
cern and  the  chartered  fund,  after  first  recommending  to 
the  Annual  Conferences  a  modification  of  the  constitu- 
tional restriction  applicable  to  this  particular  subject,  go 
on  to  provide,  conditionally,  for  the  equitable  distribo- 
tion  of  these  properties  between  the  two  Churches.    The 
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ninth  resolution  declares  that  all  the  property  of  the  Meth-     (Simom  st  ai. 
odist  Episcopal  Church,  ia  Meeting  Houses,  parsonages,  abmaiboma,  ac 
&c.  &c.,  wittjin  the  limits  of  the  southern  ofganization,  -  •  -  ■ 

shall  be  forever  free  from  any  claim  set  up  on  the  part  of 
the  Methodist  Episcopal  Church,  as  far  as  this  resolution 
■  can  be  of  foice  in  the  premises.  And  the  tenth  allows  to 
the  Church  so  formed  in  the  south,  a  common  property 
in  all  copy  rights,  &c.  &c. 

The  spirit  of  equity  which  pervades  these  resolutions, 
the  care  and  caution  with  which  they  were  evidently 
framed,  the  respect  which  they  pay  to  constitutional  re- 
atriction  when  it  was  supposed  to  apply,  the  deliberation 
with  which  they  were  considered  and  passed,  the  interest- 
ing circumstances  which  led  to  their  introduction  and  the 
importance  of  the  interests  which  they  profess  to  regulate, 
all  concur  in  giving  to  their  adoption,  as  an  assertion  of 
power  by  the  highest  functionary  of  the  Church,  a  weight 
of  authority  not  easily  overcome.  To  this  is  to  be  added 
the  concurrence  of  the  Bishops  of  the  entire  Church,  who 
evinced  their  opinion  of  the  validity  of  the  resolutions  by 
publicly  recommending  a. proper  method  of  taking  and 
certifying  the  vote  of  the  border  societies,  which  they  au- 
thorize. Then  the  precedents  and  more  general  consid- 
erations before  odverted  to.  tend  to  establish  in  the  Gen- 
eral Confeience  the  power  involved  in  the  passage  of  these 
reaolutions.  And  the  Southern  Conferences  having,  in 
virtue  of  these  resolutions,  erected  an  extensive  ecclesi- 
astical organization,  whose  rights  and  jurisdiction  are 
based  upon  their  authority,  we^re  by  no  means  sure  that 
a  Court  of  Justice,  a  power  outside  of  the  Church,  has  a 
right  to  disturb  the  state  of  things  sanctioned  by  such  evi- 
dences of  its  legality,  and  by  the  acts  and  opinions  of 
the  highest  tribunals  of  the  Church,  upon  the  ground  of 
its  own  mere  opinion  that  one  of  these  tribunals  has  vio- 
lated, not  the  law  of  the  land,  but  the  law  or  constitu- 
tion of  the  Church.  There  would  seem  to  be  due  from 
the  tribunals  of  the  civil  government  to  those  of  the 
Chuich,  at  least  so  much  respect  as  to,  require  that  the 
acts  done  by  the  latter,  in  the  name  of  the  Churchy  should 
be  deemed  valid  under  its  law,  and  that  the  dependent 
right  should  be  determined  accordingly,  until  those  acta 
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Oiifto*rt4L  ^ere*  reversed  by  th^  Church,  or  at  least  until  they  wefr 
Amnrt-RONa,  «©.  conclusively  demonstrated  to  be  agoinst  its  low.  The 
evidences  in  Tavor  of  the  validity  of  the  act  of  the  Gen- 
eral Conference  now  inqiveslion,  are  so  strong  as  almost 
to  preclude  the  possibility  of  a  conclusive  denrwnstralion 
against  it,  and  certainly  too  strong  to  be  overthrown  by 
any  doubtful  construction. 

If  the  question  of  power  were  doubtful,  we  should  be 
Where  the  acts  bound  to  regard  the  act  of  the  Ger^ral  Conference  as  the 
cU^chju'cUca^^^  act  of  the  Church,  and  therefore  as  effectual.  And  if  we 
ry  should  even  even  entertained  the  opinion  that  the  late  General  Con- 
be  of  doubtful  ^  ...  .  .  '  -  ,  ..  .  • 
authoiUy,     and  ference  exceeded  its  power  m  altemptnig  to  outnorrze,  m 

Charch^^^atifiM  advance,  the  anticipated  separation,  still  the  Church  mfghl 
the  act,  the  ju-  {jy  jfg  subsequent  sanction,    ratify  the  act  and  give  full 
siowtoinierfere  Validity  to  its  conscquencesj  and  as  the  question  with  the 
insreadot  peace  Chufch  would  be  one  not  only  of  ecelcsiaslica!  law.  but  of 
To^n^sMuen^ce ^**^  ccclesidstical  policy;  and  the  same  considerations whieh 
operated  on  the  General  Conference,  might  also  bring  the 
Church  to  the  conclusion  that  its  great  objects  would  be 
better  accomplished  by  two  independent  organizations. 
i?ith  jurisdiction  territorially  divided,  than  by  attempting 
to  maintain  a  nominal  union  of  dis<:ordant  elements,  or 
by  spreading  over  the  same  territory  two  Churches  strag- 
gling for  power  in  every  congregation ;   it  would  be  a  se- 
rious questwn  whether  a  Court,  whose  decision  could  not 
restore  harmony  and  union  to  ttie  Church,  but  might  in- 
troduce local  strife  and  discord  and  confusion,  should  not 
rather  lespect  the  existing  state  of  things  until  the  Ghoreb 
itself  should  act,  or  assume  inaction,  to  be  itself  a  sanc- 
tion, than  ofidertake  to  decide  for  the  Church,  whether  it 
should  be  united  or  divided. 

But  as  under  every  view  of  the  question  of  power 
which  has  been  presented  to  our  minds,  we  have  no  seri. 
ous  doubt  upon  it.  and  as  it  may  be  of  Importance  to  the 
parties  concerned,  that  the  opinion  of  this  Court  and  the 
grounds  of  it,  should  be  expressed  upon  every  point  in- 
volved, we  proceed  to  notice  briefly,  the  constitutional 
restrictions  supposed  to  bear  upon  it.  The  General  Con- 
ference, in  addition  to  Other  powers  of  a  mixed  character, 
IS  expressly  vested  with  power  to  make  rules  and  regula- 
tions for  the  Ohorch,  subject  only  to  six  reslrtelive  cUtK 
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ses  contained  in  the  rules  and  discipline.     Of  these,  two     Gmovet  at, 
only  arc  urged  as  having  application  to  the  present  sub-   ARMSThOKe,  «e 
ject. 
The  first  of  these  douses  prohibits  theGeneial  Confer-  The  first  restric- 

-  ,  .        .,  If  *  .      tion  relied  upon 

encefrom  changing  ''any  rule  of  our  government,  so  as  to  {„  opposition  lo 
do  a\ray  Episcopacy,  or  destroy  the  plan  of  our  itinerant  Geneiai"oifer! 
general  superinli^ndency;'*  that  is,  the  plan  by  which  the  ^nce   to  divide 

2.  iT         ^.         .  •    .  1     1  .  ^**c  Church  *thot 

Bishops  of  the  Church  are  to  travel  through  the  entire  con-  ihry  shall  not  do 
nection,  and  to  visit  and  act  in  all  the  Annual  Conferen-  ordenTo^^^h^ 
ces.    But  if  it  necessarily  follows  from  the  separate  o^  plan  of  our  Uin- 

'  *  erant  general  su- 

eanization  of  a  pari  of  the  Church,  that  the  rights  and  du-  perimendency. ' 

.         i.    .      -r*.  ^  I-     -.J,     .L  i-  •   «     Held   not  to  be 

ties  of  the  Bishops  are  limited  to  the  respective  organiza.  any  lestriction 
tions  to  vhich  they  belong,  this  does  not  destroy  the  plan  erer"ciied/°'''" 
of  itinerant  superintendency,  but  leaves  it  in  full  force 
to  the  extent  of  each  of  the  connections  or  organizations. 
The  plan  or  principle  referred  to.  may  exist  in  full  force, 
notwithstanding  the  reduced  extent  of  the  connection. 
Indeed,  so  far  as  its  strict  observance  and  salutary  opera- 
tion are  concerned,  these  objects  would  seem  to  be  haz- 
arded rather  by  an  extension  than  by  a  curtailment  of  the 
connection  which  would  form  the  field  of  labor  and  of 
travel.  And  of  this  the  history  of  the  Church  and  of  the 
General  Conference  bear  testimony.  But  be  this  as  it 
may,  the  plan  was  adopted  when  the  connection  was 
much  less  extensive  than  In  1844,  and  it  may,  and  as  we 
presume,  does  still  exist  in  full  activity  and  vigor  in  each 
of  the  two  organizations  of  the  Church.  This  clause, 
therefore,  cannot  operate  either  directly  or  by  any  admis- 
sible construction  as  a  negation  of  the  power  to  divide 
the  Church,  or  to  authorize  the  separation  of  a  part. 

The  other  restrictive  clause  relied  on,  declares  that  the  Thesecond/Nor 
General  Conference  shall  not  ''do  awey  the  privileges  of  vHe*^"'' of  *  Sur 
our  ministers   and  preachers,   of  trial  by  a  committee,  '"'"''^Jerx     and 

^  .  ^  preachers  of  Iri- 

and  of  an  appeal,  nor  shall  they  do  away  the  privileges  at  by  acommit- 

of  our  members,  of  a  trial  before  the  society,  or  by  a  piai  °  nor  ^pImSi 

committee  and  of  an  appeal."     According  lo  the  rules  and  p^J^^ifp^^r^/iur 

discipline  as  existing  before  and  since  the  separation.  JJiaT^^fo^^^i* 

the  appeal  of  ministers  or  preachers  is  to  the  General  aociety,  or  bya 

Conference,  but  in  the  case  of  a  member,  it  is  to  the  an'appeH/ Hefd 

Quarterly  Conference,  or  at  most,  to  the  Annual  Confer-  that  ihi§  rule  has 

m.         .    .  .       .  ..Ill  f  °°  bearing  upon 

enee.    The  mmtst^rs  having  a  right,  by  the  plan  of  sepa-  the  question  of 
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Gimnn  etal.  ration,  to  take  their  place  in  either  of  the  two  coooec- 
Akmstrong,  AC.  tions,  and  thus  to  choose  their  own  appellate  tribunal, 
77^  ihere  is  no  color  for  charging  an  invasion  of  their  privi- 
ihe  Church.  ^^  ^  leges  as  secured  by  this  clause.  And  as  the  appeal  of  a 
member  does  not  reach  the  General  Conference,  it  is  not 
affected  by  the  introduction  of  two  tribunals  of  that 
name,  with  divided  jurisdiction,  in  the  place  of  one 
whose  jurisdiction  comprehended  the  whole  Church. 
This  clause,  however,  does  not  regulate  the  mode  of  trial, 
nor  fi&  the  tribunal  of  appeal.  But  securing  the  ri^ht 
of  trial  by  the  society  or  by  a  committee,  and  the  right 
of  appeal,  it  leaves  the  trial  and  appeal  to  be  regulated  in 
other  respects  by  the  General  Conference.  It  relates  ex- 
clusively to  the  trial  of  individuals,  ministers  and  mem- 
bers, which  might  result  in  expulsion  or  other  punish- 
ment, personal  to  themselves,  and  does  nothouchthe 
power  of  the  General  Conference,  as  the  legislative  organ 
of  the  Church,  to  prescribe  and  alter  its  local  arrange- 
ments, to  regulate  its  organization,  to  withdraw  its  juris- 
diction from  a  separating  portion,  or  to  assent  to  and 
authorize  such  separation,  when  in  the  judgment  of  that 
body  it  is  deemed  necessary  or  just.  No  acts  of  the 
General  Conference  seem  to  be  more  unquestionably 
within  its  power  than  those  by  which  it  has  from  time  to 
time,  and  often  fixed  and  changed  at  its  own  discretion, 
the  boundaries  of  various  Annual  Conferences,  with  the 
effect  of  changing  the  position  and  proximate  relations 
of  particulat  local  societies  and  their  preachers.  These 
unquestioned  acts  of  legislation,  show  that  this  clause 
did  not  intend  to  secure  to  individuals  the  coniinuanoe 
of  the  same  appellate  tribunal,  but  only  the  right  to  a 
trial  by  the  prescribed  tribunal,  and  then  to  an  appeal 
to  one  of  higher  jurisdiction. 

VII.  The  resolutions  constituting  the  plan  of  separa- 
tion, do  not  expel  any  individual  from  the  society  of  which 
he  was  a  member,  nor  deprive  him  of  any  privilege  of 
property  or  worship  pertaining  to  that  society.  But  as 
they  propose  and  provide  for  a  complete  separation  accor- 
ding to  the  organic  or  territoiial  divisions  of  the  Church, 
they  necessarily  involve  a  partition  of  the  governing  pow- 
er between  two  jurisdictions,  each  possessing  within  its 
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tcrrilorial  limits,  the  same  authority  and  power  as  had     Gi^nov  etal 
previoasly  belonged  to  the  whole  Church.     A  further  ne-  Ahmsthoko,  ^g 
cessary  result  is,  that  in  some  cases  particular  societies 
are  placed  under  one  or  the  other  of  these  jurisdictions, 
against  or  without  the  consent  of  some  of  their  membeis, 
who  would  have  prefered  a  different  position,  or  disap- 
proved wholly  of  the  separation. 
The  complainant  and  his  associates  being  in  this  con-  Jh®  Conference 

*^  ^  had  the  right  lo 

dition,  deny  the  power  of  the  General  Conference  thus  to  concede  to  the 
transfer  them  from  one  Church  to  another,  without  or  mine^  a majorl 
against  their  consent.  But  as  the  measure  takes  effect  by  jj'f » ^J|jf  dMded 
the  concurrent  action  of  the  General  Conference  and  of  Church  to  which 

A  1  i-1      o  •  •   .      I  i.  .the  local  Church 

the  Annual  Conferences  to  which  the  terms  of  separation  at  MaysvUie 
were  addressed,  the  real  question  is,  whether  this  con-  ^^ght  *have^de- 
current  action  was  competent  to  determine  the  question  ^ue^lljfn  without 
of  separation,  and  to  define  its  limits  without  more  parti-  referring  it,)  the 

,  -  ,  .,,  .    .  /.,.....,    will  of  the  ma- 

cular reference  to  the  Will  or  opinion  of  the  individual  joriiy  then  deter- 

members.     If  it  was,  then   the  reference  to  the  vote  of  Slafon^^o  xihich 
the  border  societies  for  determining  the  position  of  those  Jjjaa^gub^ec^^'ia 
societies,  is  a  concession,  which,  operating  of  course  ac-  ihis  there  wm 
cording  to  its  own  terms,  gave  the  power  of  determine-  principle. 
tion  to  the   majority,  to  which  also  it  would  have  cer- 
tainly belonged,  if  the  vote  were  taken  in  the  exercise 
of  an  onrestiicted  right  in  the  members  to  determine  the 
position  of  their  society. 

The  complainants  indeed  seem  not  to  rely  upon  the 
popular  principle,  which  would  refer  a  question  affecting 
numerous  individuals,  to  the  decision  of  the  majority,  but 
rather  upon  some  supposed  indefeasible  right  of  the  indi- 
vidual members  to,  or  in  the  unity  and  identity  of  the 
Church,  and  its  jurisdiction  or  protection,  which  rising 
above  all  the  powers  of  the  Church,  would  enable  a  mi- 
nority, however  small,  or  perhaps  a  single  individual,  to 
obstruct  or  defeat,  in  a  question  of  dismemberment,  the 
will  and  action  of  the  entire  residue  of  the  Church.  But 
we  perceive  no  foundation  for  the  assertion  of  such  a 
right,  in  any  provision  or  restriction  of  the  Constitution, 
and  the  rights  of  individuals  as  founded  in  or  measured 
by  the  duty  of  protection  on  the  part  of  the  entire  asso- 
ciation, or  its  governing  power  must  yield,  as  we  have 
seen^  to  those  occasions  which  justify  or  lequiie  dismem- 
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Giianttetal  beimenl,  and  which  are  to  be  authoritatively  judged  of, 
armstrono,  Aa  not  by  a  minority  nor  by  each  individual  member,  but 
either  by  the  majority  of  individual  members  or  by  that 
power  which  is  authorized  to  act  for  the  whole.  To  say 
that  Ihe  Church  could  not  be  legally  or  rightfully  divided 
according  to  its  oiganic  or  territorial  parts,  without  the 
unanimous  consent  of  all  the  members  of  the  entire 
Oiiurch.  or  even  of  all  the  members  of  the  part  proposed 
to  be  separated,  would  be  to  deny  the  power  of  division 
by  any  mode  of  action,  since  it  would  subject  it  loan 
impossible  condition.  And  to  say  that  a  division  could 
only  take  effect  as  to  those  individuals  who  should  con* 
sent  to  it,  and  must  be  wholly  ineffectual  as  to  others, 
would  not  only  change  its  character  from  an  organic  or 
territorial  dismemberment,  to  a  mere  numerical  or  indi. 
vidual  separation,  but  would  frustrate  one  of  the  most 
useful  objects  of  the  power,  by  producing  that  confusion 
and  discord,  the  avoidance  of  which  is  a  just  ground  of 
its  exercise. 

In  a  measure  of  this  kind,  affecting  the  feelings  if  not 
the  interest  of  numerous  individuals,  a  diversity  of  senti* 
ment  may  be  expected  even  in  the  clearest  case.  Found- 
ed as  such  a  measure  should  be,  upon  an  enlarged  viev 
of  both  the  general  and  local  interest,  these  individoal 
diversities  must  necessarily  be  merged  in  the  general 
sen$e  of  interest  and  propriety  to  be  ascertained  by  the 
voice  of  the  majority  of  those  concerned,  to  which  the 
minority  must  yield,  or  by  the  action  of  the  legitimate 
authority,  which  must  be  binding  upon  all.  That  the 
General  Conference  had  a  right  to. act  for  the  whole  Church 
in  authorizing  the  separation  and  independence  of  the 
Southern  Conferences,  has  been  already  suflSciently 
shown.  And  if  that  body  might  not  also  net  for  the  part 
proposed  to  be  separated,  it  has  by  the  resolutions  under 
consideration,  lecognized  if  not  established  the  compe- 
tency of  the  several  Annual  Confeiences  to  decide  the 
question  for  the  portions  of  the  Church  within  (heir  re- 
spective jurisdictional  limits.  We  are  not  to  decide 
whether,  in  point  of  policy  or  discretion,  it  might  have 
been  better  to  refer  the  question,  in. each  Conference,  to 
the  determination  of  a  majority  of  the  individual  lOitiD- 
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bers  attached  to  it,  but  whether,  according  to  the  princi*  tSiBaow  <* ar. 
plea  of  the  association,  such  a  rererence  was  essential  to  ARMsnove,  «& 
the  validity  of  the  separation.  Without  entering  into  any 
detailed  discussion  of  this  question,  which  is  perhaps  not 
relied  on,  it  is  enough  to  say  that  we  have  found  nothing 
in  the  history  or  practice  or  constitution  of  the  Methodist 
Episcopal  Church,  to  prove  that  on  this  or  any  other 
question  affecting  the  general  legislation  or  organization 
or  action  of  the  Church,  the  individual  members  were 
or  aie  entitled  to  any  direct  voice  or  control.  On  the  con- 
trary the  power  of  the  Church,  not  only  under  the  consti- 
tution but  over  it,  resides  in  the  ministers  and  preachers 
of  the  Church,  to  be  exercised  in  their  General  and  An- 
nual Conferences;  and  tbe  other  officers  or  private  men)' 
bers  exercise  only  such  portions  of  local  power  as  are 
vested  in  them  by  the  legislation  of  the  preachers.  It 
was  the  preachers  who  framed  the  organization  and  con- 
stitution of  the  Church,  in  virtue,  not  of  a  power  dele- 
gated by  the  individual  members,  but  of  a  power  original 
in  themselves  or  derived  from  ordination  as  preachers. 
They  have  reserved  to  themselves  the  right  of  overcoming 
•or  dispensing  with  the  restrictions  which  they  imposed 
43pon  the  delegated  General  Conference,  of  which  they 
and  not  the  individual  members,  are  the  constitueni 
body.  And  unless  the  preachers  have,  in  some  manner* 
lost  a  portion  of  their  origi^ial  power,  they  can  change  or 
•unmake  what  they  have  constructed^  and  at  any  rate« 
•upon  the  dissolution  of  the  general  organization  which 
bolds  tbe  several  Annual  Conferences  in  union,  the  ele- 
inentary  power  would  still  be  in  the  preachers,  who  might, 
by  entering  into  General  Confererices  more  or  less  exten- 
aive,  re-construct  one  or  more  organizations,  according  to 
their  own  sense  of  the  interests  of  their  respective  char- 
ges. From  their  official  arKi  personal  connection  with 
tbe  different  societies,  the  preachers  should  be  presumed 
to  know  and  sympathise  with  the  wants  of  these  bodies 
and  their  members,  and  would  doubtless  be  disposed  to 
represent  them  truly,  and  to  provide  for  them  as  far  as  the 
general  interests  would  allow.  But  whether  on  this 
ground  or  not,  the  body  of  preachers  have  power  to  act 
for  the  body  of  members,  and  there  is  no  where  in  the 
Vol.  VII,  66 
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GiBdON  ual  system,  any  provision  for  ascertaining  or  effecloaling  the 
▲RM8TB0H0,  AC.  wlll  of  ths  meoibers  upon  any  general  measure  except 
through  this  agency  of  preachers,  who  are  neither  chosen 
by,  nor  responsible  to  them.  It  would  seem  clear,  there- 
fore, that  there  was  no  violation  of  the  principles  of  the 
Methodist  Episcopal  association,  in  referring  the  ques- 
tion of  separation  to  the  decision  of  the  preacheis  in 
their  Annual  Conferences.  And  although  one  or  more 
Annual  Conferences  might  be  incompetent  by  their  sep- 
arate action,  against  the  consent  of  the  General  Confer- 
ence, to  bind  to  an  independent  organization,  the  local 
societies  connected  with  them,  we  are  satisfied  that  the 
joint  and  co-operative  action  of  the  Geneial  Conference 
and  the  several  Annual  Conferences  concerned,  was  fully 
competent  to  determine  the  question  and  fix  the  limits  of 
separation,  and  to  establish  over  the  several  societies  with- 
in those  limits,  the  jurisdiction  of  the  new  organization. 
The  reference  to  the  vote  of  the  members  for  fixing  the 
position  of  the  border  societies,  though  according  to  these 
views  unnecessary  and  anomalous,  yet  being  made  by  the 
authority  of  the  General  and  Annual  Conference,  was 
unquestionably  valid,  and  the  decision  of  the  majorities 
acting  under  it  has  the  same  authority  as  that  of  the  An- 
nual Conferences  themselves. 

VIII.  But  it  is  objected  that  the  proceedings  which 
have  resulted  in  the  erection  of  a  southern  organization, 
have  not  been  such  as  under  the  resolutions,  give  to  that 
organization  the  sanction  of  the  General  Conference. 
Without  detailing  the  particular  grounds  of  this  objection, 
we  shall  proceed  to  answer  them,  premising  that  in  de- 
termining upon  the  legality  of  the  actual  state  of  things 
consequent  upon  a  great  movement  of  this  character, 
every  part  of  the  proceeding  should  be  liberally  constru- 
ed to  effectuate  the  apparent  and  reasonable  intention  of 
the  parties,  and  there  is  no  room  for  technicality.  Then 
it  is  apparent  upon  the  face  of  the  resolutions  that  there 
is  but  one  condition  upon  which  the  separation  and  the 
sanction  of  the  General  Conference  are  to  depend,  which 
is  that  the  delegates  from  the  slave-holding  Conferences 
should  find  it  necessary  to  erect  an  independent  ecclesi. 
astical  connection,  &c.     The  distribution  of  the  book 
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concern  and  chaitered  fund  is  obviously  intended  lo  be     GiB«o«ii«i. 

a  consequence  of  the  separation  and  not  a  condition  on  ARmritoiio,  40. 
which  it  is  to  depend.     And  the  reference  to  the  several 
Annual  Conferences  for  a  modification  of  the  restrictive 
role,  was  evidently  for  the  purpose  of  authorizing  the  in- 
tended distribution,  and  not  of  authorizing  the  separa- 
tion.   The  slave-holding  Confeiences  referted  to  in  the 
first  resolution,  are  such  as  were  situated  wholly  in  the 
slave-holding  States.     And  the  delegates  from  all  of  these 
Conferences  assembled  in  convention,  having  declared 
the  necessity  of  separation  and  erected  an  independent 
ecclesiastical  connection,  the  prescribed  condition  has 
been  complied  with.    Even  if  the  resolutions  intended 
as  the  condition,  that  the  delegates  from  the  slave-hold- 
ing Conferences  then  present  in  the  Genetal  Conference, 
should  find  it  necessary,  there  is  no  doubt  that  those  del- 
egates did  deem  it  necessary;  that  they  promoted  the 
movement  in  favor  of  it,  were  members  of  the  conven- 
tion  which  declared  it  necessary,  and  concurred  in  the 
act.    But  we  do  not  understand  the  resolutions  as  refer- 
ring specially  to  these  delegates,  whose  authority  as  such 
would  expire  with   the  session  of  the  Conference,  and 
who  had  no  power  under  that  authority,  to  erect  an  inde- 
pendent ecclesiastical  connection  for   their  constituents. 
As  to  the  actual  necessity  for  separation,  that  is,  the  ex- 
istence of  such  a  state  of  things  as  justified  it  or  rendered 
it  proper,  this,  if  it  could  ever  have  been  a  judicial  ques- 
tion, is  no  longer  so.     It  has  been  decided  by  the  con- 
curring judgment  of  the  General   Conference  and  the 
southern  or  slave-holding  Conferences,  to  which  it  was 
referred  ;  and  by  the  fact  itself  of  an  actual  separation, 
by  agreement  between  the  whole,  and  the  sepaiating  part 
which  is  presumptively  the  strongest  evidence  of  a  high 
expediency  amounting  to  necessity. 

But  the  separation  having,  as  we  have  seen,  been  ef-  TheAonuaiCon- 
fected  by  competent  powers  in  the  Church,  and  undei  the  JSck°"liaWn^T 
condition  and  in  pursuance  of  the  plan  prescribed  by  the  lectedto  adhere 
(jeneral  Conference,  its  legality  in  view  of  the  civil  tri-  £  church  South  J 
banal,  can  be  in  no  degree  dependent  upon  the  sufficien-  i'j^iJuy'yaiS**^ 
cy,  in  point  of  discretion  or  policy,  of  the  causes  which  theaciofUiekr. 

.,..■-..  ^   .  .  .       /^,        .        .  .     .       Confeiencc,  was 

lea  to  It.     It  is  sufncient   that  the  Church,  through  its  placed    m   thr 
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GiB9o««/tfZ.  competent  agents,  has  authorized  the  separate  organiiat- 
▲HJiareoiie,  4M3.  tion  and  independent  self-government  of  the  Souihero 
Bame connectioa  Conferences,  and  that  they  have  so  acted  under  the  au- 
der  ^^Cburches  thority,  as  to  clothe  their  movement  with  the  sanction  of 
dJurmiw'^theh  ^^^  ChtiFch.  This  being  so,  the  southern  Church  stands 
own  position  by  not  as  a  seccding  or  schismatic  body,  breaking  off  vie- 
oiety.  lently  or  illegally  from  the  original  Church,  and  carrying 

with  it  such  members  and  such  rights  only  as  it  may  suc- 
ceed in  abstracting  from  the  other,  but  as  a  lawful  eccle. 
siastical  body,  erected  by  the  authority  of  the  entire 
Church,  with  plenary  jurisdiction  over  a  designated  por- 
tion of  the  original  association,  recognized  by  that  Church 
AS  hs  proper  successor  and  representative  within  its  lim- 
its,  commended  as  such  to  the  confidence  and  obedience 
of  all  the  members  within  those  limits,  and  declared  to 
be  worthy  of  occupying  towards  them  the  place  of  the 
original  Methodist  Episcopal  Church,  and  of  taking  its 
name.  Sach,  though  not  the  express  language,  is  the 
plain  and  necessary  import  of  the  resolutions,  in  author- 
izing the  formation  of  a  southern  ecclesiastical  connec- 
tion or  Church,  and  prescribing  a  rule  for  ascertaining  its 
limits;  in  leaving  to  the  unmolested  caie  of  the  antici- 
pated Southern  Church,  all  the  societies,  &c.,  within  its 
limits,  and  stipulating  that  within  those  limits  no  new 
ones  shall  be  organized  under  the  authority  of  the  Metb. 
odist  Episcopal  Church  ;  in  declaring  that  ministers  may 
take  their  place  in  the  southern  connection  without  blame, 
and  in  denominating  the  Southern  Church  "the  Church 
South."  The  provision  made  for  a  rateable  distribution 
of  the  funds  of  the  Church,  and  the  relinquishment  of  all 
claim  to  the  pieaching  houses,  &c.  within  the  limits  of 
the  southern  connection,  are  of  a  similai  character  with 
the  other  features  of  the  resolutions,  and  attest  the  equity 
and  magnanimity  of  the  late  General  Conference.  That 
body  had,  however,  no  proprietary  interest  in  the  preach- 
ing  houses,  and  could  only  transfer  its  jurisdiction  over 
them,  which  is  done  by  the  resolutions  and  the  proceed* 
ings  under  them. 

The  result  is,  that  the  original  Methodist  Episcopal 
Church  has  been  authoritatively  divided  into  two  Metho- 
dist Episcopal   Churches,  the  one  North  and  the  other 
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South  of  a  common  boundary  line,  which  accoiding  to  Gibson  e«  a/, 
the  plan  of  separation,  limiu  the  extent  and  jurisdiction  abvsthono,  *e 
of  each  ;  that  each  within  its  own  limits  is  the  lawful 
successor  and  representative  of  the  original  Church,  pos- 
sessing all  its  jurisdiction,  and  entitled  to  its  name;  that 
neither  has  any  more  right  to  exceed  those  limite  than 
the  other;  that  the  Southern  Church  retaining  the  same 
faith,  doctrine  and  discipline,  and  assuming  the  same 
organization  and  name  as  the  oiiginal  Church,  is  not 
only  a  Methodist  Episcopal  Church,  but  is  in  fact  to  the 
Sooth,  the  Methodist  Episcopal  Church,  as  truly  as  the 
other  Church  is  so  to  the  North,  and  is  not  the  less  so  by 
the  addition  of  the  word  South  to  designate  its  locality. 
The  other  Church  being  by  the  plan  of  division,  as  cer- 
tainly confined  to  the  North  as  this  Church  is  to  the  South 
of  the  dividing  line,  is  as  truly  the  Church  Nortti  as  the 
Southern  Church  is  the  Church  South.  The  diflerence 
in  name  makes  no  difference  in  character  or  authority. 

IX.  The  application  of  the  deed  to  this  stale  of  things 
has  already  been  explained  ;  and  it  only  remains  to  as- 
certain to  which  of  these  Churches  the  Maysviile  society, 
according  to  the  plan  of  separation,  belongs.  The  An- 
nual Conference  of  Kentucky  having  adhered  to  the 
Southern  connection,  the  Maysviile  society  as  a  part  of 
that  Conference,  would  by  that  adherence  have  been 
placed  in  the  same  connection,  bad  not  the  border  so- 
cieties been  allowed  to  determine  their  own  position  by  a 
vote  of  their  members.  The  reference  of  the  question 
(0  a  vote,  implies  that  according  to  common  usage,  the 
vote  should  be  taken  at  a  meeting  of  the  members  of  the 
society.  But  the  resolution  having  omitted  all  detail, 
these  were  supplied  by  the  recommendation  of  the  Bish- 
ops, who  presented  a  plan  of  proceeding  altogether  prop- 
er, and  according'  to  the  intent  of  the  resolutions.  In 
porsoance  of  this  plan,  a  meeting  of  the  Maysviile  socie- 
ty was  held  after  due  notice,  and  nearly  all  of  the  ascer- 
tained members  of  that  society  having  been  present,  a 
majority  decided  in  favor  of  remaining  with  the  Ken- 
tacky  Conference,  in  connection  with  the  Southern 
Church,  which  was  duly  certified  to  that  Conference. 
This  meeting  having  been  held  upon  regular  notice,  un- 
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QijmosetaL     der  the  authority  of  the  entire  Church,  and  for  a  lawfuf 
Armstrono,  dc.  purpose  well  understood,  and  having  been  in  fact  unusa- 
ally  large,  it  might  be   assumed,    upon  ordinary  princi- 
pies,  that  those  who  did  not  attend  were  willing  to  sub- 
mit to  the  decision  of  those  who  did,  and  that  the  vote  of 
the  majorily  present  was  the  vote  of  a   majority  of  all. 
For  it  is  to  be  observed,  that  the  resolutions  do  not  give 
those  who  are  absent  to  the  vote  on  one  side  more  than 
of  the  other,  but  require  the  decision  either  way  to  be  by 
the  vote  of  a  majorily.     But  the  opinions  of  those  who 
were  absent  from  the  meeting  in  this  case  having  been 
canvassed,  and  it  appearing  that  the  actual  majority  of 
all  the  members  concurs  with  the  vote  of  the  majority  cf 
those  who  were  present,  there  is  no  room  for  further  ques- 
tion or  presumption.  : 
The  members  of  the  Maysville  society  of  the  Melho- 
The  members  of  ^'^^  Episcopal  Church,  have  then,   by  the  vole  of  a  ma- 
tho  Maysville  so-  joiity,  placed  that  society  in  connection  with  the  South- 
lerrainer^by  ^a  em  division  of  thai  Church,  and  of  course  in  subordina- 
Se  pVS' re''c"om'  tion  to   its  authority  and  jurisdiction.     They  have  done 
Bishops  ^0  ad^   ^^^^   under   the  authority   of  that  Methodist   Episcopal 
here  lo  the  M.E.   Church,  of  which  both  the  majority  and  minority  through 
the  '    ministers  their  membership  in  this  society  were  members,  and  to 
o%anh!aUorand  ^^ich  all  once  owed  obedience.     They  have  done  it  law- 
those  adhering  to  fully  and  without  blame  in  the  eye  of  the  Church.    The 

that  connection,  .  .        .  ,  .   ,       ,         ,  ,  ,         •      .       ^r         -n 

have  Uie  right  to  position  m  which  they  have  thus  placed  the  Maysville 
use  o1"^^"**ihe  society,  is  therefore  its  lawful  position,  and  neither  the 
church  property,  society  itself,  nor  its  members,  are  deprived  of  any  right 
by  this  lawful  act,  which  at  least  was  not  a  rejection  of 
their  original  condition,  since  the  original  Church  had 
already  beet)  divided,  but  a  choice  between  the  two 
Churches  which  stood  in  its  place,  and  a  choice  which 
resulted  in  retaining  the  Maysville  society  in  the  same 
Conference  with  which  it  had  long  beBn  connected.  The 
Kentucky  Conference  having  been  lawfully  made  a  part 
of  the  Southern  organization,  it  was  only  under  the  privi- 
lege conferred  by  the  resolutions  and  by  the  vote  of  a 
majority  of  the  Maysville  soriety,  that  that  society  could 
rightfully  have  been  taken  out  of  the  Kentucky  Confer- 
ence and  placed  in  connection  with  a  different  organiza- 
tion.    The  majority   having  determined  against  such  a 
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change,  the  minority  certainly  could  not  effect  il  by  their  Gib«on  «««I. 
own  will,  and  the  society  remains  rightfully  within  the  ARMaTHowo,  aa 
limits  and  jurisdiction  of  the  Kentucky  Conference, 
bound  under  the  authority  of  the  rules  and  discipline,  and 
of  the  General  Conference,  to  receive  its  preacher  from 
that  source.  That  the  resolutions  constituting  the  law  of 
the  case,  intended  that  the  ministry  should  acquiesce  in 
the  determination  of  the  majority,  is  manifest,  not  only 
from  their  general  tenor  and  objects,  but  more  especially 
from  the  failure  to  make  any  provision  for  a  seceding 
mioority,  and  from  the  express  stipulation  that  the  Church 
to  which  such  minority  might  desire  to  adhere,  shall  or- 
ganize no  societies  within  the  limits  of  the  other. 

Had  the  minority  acquisced  in  the  present  instance.  The  minority 
and  remained  in  the  society  in  which  they  had  taken,  ^^l^f  ^(^  ^^he 
and  held  their  membership,  it  could  not  have  been  doubt-  ▼o'e^  and  sub- 
ed  that  notwithstanding  the  division  of  the  Church,  and  tion\o^he*deciIi- 
thc  adherence  of  the  Maysville  society  to  that  portion  jty°  ackLo^^^ 
which  assumes  the  name  of  "Ihe  Methodist  Episcopal  ed'iegiiiraacyof 

riL       L   CI  f  1  .  the  mode  of  de- 

Oburch  South,  (and  not  to  that  part  which  retains  the  terminaiion  by  a 
Dame  of  **the  Methqdist  Episcopal  Church,'*)  the  entire  topped '^to^dcny' 
society  and  its  members  would  have  been  the  true  bene-  }J®  trilmnaf  to 
ficiaries  under  the  deed,  entitled  to  the  use  of  the  prop-  ^'^'ch  thevsub- 

j  1      •      I  II  P    ••         11       muted,  and  hav- 

eity  conveyed  by  it,  beyond  the  power  of  disturbance  by  ing  now  separa- 

ihe  present  M.  E.  Church  or  its  members.    By  attending  jor1ty°the%Tve" 

the  meeting  and  going  into  the  vole,  all  who  did  so  re-  "°e  of ^he' prop! 

cognized  the  authority  of  the  resolutions  under  which  the  eny  forany  por- 

,.        ,      ,      ,  1       I      .        i    .  .  .  I.   I       tion  of  the  time 

proceeding  took  place,  and  submitted  the  position  of  the  for  religious  pur- 
society  to  the  result  of  the  vote  by  which  themselves  and  p°"'' 
the  society  were  placed  in  connection  with  the  Southern 
Church.  This  implication  of  consent  and  of  promised 
icqaiescence  in  the  determination  of  the  majority,  ren- 
ders more  obvious  the  conviction  that  the  minority  could 
not  by  their  subsequent  separation  from  the  society, 
change  its  character  or  position,  oi;  impair  the  rights  of 
its  members.  These,  however,  were  fixed,  not  by  the 
concession  or  acquiesence  of  the  minority,  but  by  the  au- 
thority of  ihe  General  Conference  of  the  Methodist  Epis- 
copal Church,  and  by  the  action  of  the  society  under  that 
sanction.  And  the  minority  having  separated  from  the 
society  and  formed  a  new  organization  not  authorized  by 
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GiBsns  ef  «2.  (he  General  ConFerence,  but  in  defiance  of  the  lule  which 
ABuaTBOHo,  4c.  jt  had  prcscribed  for  the  case,  and  having  rejected  the 
preacher  from  the  Kentucky,  Conference,  to  which  Ihe 
society  legally  belongs,  and  taken  one  from  the  Ohio 
Conference,  to  which  it  does  not  belong,  it  is  clearly  the 
minority  and  not  the  majority,  that  in  view  of  the  law  of 
the  Church,  is  in  an  illegal  attitude.  The  individuals  of 
the  minority  had  the  undoubted  right,  as  individuals,  to 
quit  the  society  of  which  they  bad  been  members,  to  reject 
the  Chuich  with  which  they  had  connected  themselves,  and 
to  form  a  new  society,  under  such  connections  or  protec- 
tion as  they  might  find  willing  to  receive  them.  If  they 
could  have  done  this  without  violating  the  law  and  author* 
ity  of  the  Methodist  Episcopal  Church  to  which  the  entire 
society  was  subject,  they  would  still  have  lost  thereby,  all 
rights  belonging  peculiarly  to  that  society  'and  its  mem* 
bers ;  and  much  more  when  they  have  done  it  in  violation 
of  the  law  of  the  Church.  Having  separated  from  the 
majority  on  the  very  ground  of  unwillingness  to  maintaia 
the  true  position,  relations  and  subordination  appropri* 
ate  to  the  entire  society,  and  which  are  maintained  by  the 
majority,  the  minority  can  have  no  just  pretension  to  be 
regarded  as  being  itself  the  true  original  society,  or  a  law- 
ful continuation  of  it,  but  the  majority  is  manifestly  en- 
titled to  be  so  considered.  And  the  property  conveyed 
and  held  for  the  use  of  the  members  of  the  original  soei- 
ety,  as  members  of  the  Methodist  Episcopal  Church,  bav« 
ing  by  the  deed,  been  subjected  to  the  same  authority 
and  laws  to  which  the  society  and  its  members  entitled 
to  the  use  were  subject,  it  follows  that  the  same  legisla- 
tion and  the  action  under  it,  which  have  determined  the 
true  position  and  relations  of  the  society  entitled  to  the 
use,  have  also  dete/ mined  the  authority  to  which  the  use 
itself  is  properly  subject,  and  have  placed  the  use  uuder 
the  jurisdiction  and  legislation  of  the  Southern  Chuich. 
Whether  the  society  instituted  by  the  minority  has  been 
or  shall  be  regularly  received  in  connection  with  the  pre* 
sent  Methodist  Episcopal  Church,  and  whether  its  mem- 
bers have  continued  to  be  or  shall  become  members  of 
that  Church,  is  immaterial  to  the  question  of  property 
now  involved,  nor  is  it  deemed  essential  to  inquire  how 
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T«T  Ihe  present  Methodist  Episcopal  Church  is  identical  Oinwon^a aL 
with  the  original  Church  of  that  name.  It  is  sufficient  Abmstbohq,  m. 
for  the  purposes  of  this  case  to  have  ascertained  that  the 
Methodist  Episcopal  Church  South  has,  within  the  limits 
of  its  organization  as  fixed  under  the  rule  prescribed  by 
the  General  Conference  of  the  original  Church,  all  the 
rights  and  jurisdiction  of  that  Church,  to  the  exclusion  of 
the  present  Methodist  Episcopal  Church;  that  the  Mays- 
ville  society,  and  property  secured  to  its  use  for  worship, 
are  under  the  jurisdiction,  not  of  that  Church,  but  of  the 
Methodist  Episcopal  Church  South,  and  that  while  one 
of  the  parties  now  contendifig.  submits  to  that  jurisdic- 
tion and  would  hold  the  property  in  subordination  to  it, 
the  other  repudiates  it  and  would  place  the  property  in 
subjection  to  a  different  authority.  It  has  already  been 
sufficiently  shown,  that  the  addition  of  the  word,  South, 
to  the  name  of  the  Southern  Methodist  Episcopal  Church 
cannot  affect  the  rights  either  of  that  Church  or  of  its 
rnembets,  and  that  the  members  of  a  local  society  enti- 
tled to  the  use  of  local  property  under  this  or  other  sin»i- 
lar  deed  before  the  division,  do  not  lose  their  right  by  ad- 
hering to  the  Methodist  Episcopal  Church  South,  under 
the  resolutions  of  the  General  Conference  of  1844. 
Without  further  recapitulation,  we  conclude  that  the  ma- 
jority of  the  Maysville  society,  with  their  preacher  from 
the  Kentucky  Conference,  is  entitled  to  the  use  of  the 
property  in  contest,  to  the  exclusion  of  the  minority, 
whose  members  would,  as  we  understand,  be  willingly 
admitted  to  the  common  use  of  the  premises  as  members 
of  that  society,  but  have  no  proprietary  light  as  a  distinct 
and  independent  body. 

The  decree  is  reversed  and  the  cause  remanded,  with 
directions  to  render  a  decree  declaring  the  exclusive  right 
to  the  use  of  the  lot  in  question,  and  of  the  buildings 
thereon,  and  especially  of  the  house  erected  thereon  for 
the  purpose  of  divine  worship,  to  be  in  the  defendants 
and  their  associates,  constituting  the  Methodist  Episcopal 
Church  or  society  at  Maysville,  adhering  to  the  Methodist 
Episcopal  Church  South,  with  their  preacher  appointed 
to  preach  therein,  under  the  authority  of  the  said  Meth- 
odist Episcopal  Church  South,  and  not  in  the  complain- 
Vol.  VIL  67 
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ant  and  those  represented  by  him  in  their  organized  form, 
OS  constituting  a  society  or  congregation  proressing  adbe- 
rence  to  the  Methodist  Epis(;opal  Church  ;  and  thereupon 
to  dissolve  the  injunction  herein,  and  to  dismiss  the  bill, 
thus  leaving  the  defendants  and  their  society  in  posses- 
sion, as  they  were  when  the  bill  was  filed. 

Robertson,  Hord  and  Stanton  for  Gibson,  &c.;   Wal- 
ler and  T,  M,  Smith  for  Armstrong. 


pleadings. 


Pet.  &  ScM.  Abel  vs  Wilder  &  Co. 

Case  128.  Error  to  the  Jefferson  Circuit. 

Sale  of  equity  of  redemption.     Mortgagor  and  mortga- 
gee.   Pleadings. 

August  2,        Chibp  Justiob  Marshall  delivered  the  opinion  of  ihe  Court 

This  was  an  action  by  petition  and  summons,  brought 
Case  slated  aod  by  Abel,  assignee  of  Wm.  Bull,  against  Wilder  &  Co. 
The  note  was  dated  the  1st  of  March,  payable  in  three 
months,  and  assigned  on  the  day  of  its  dote.  The  de- 
fendants pleaded  in  substance,  that  the  note  was  given  for 
rent  of  premises  from  the  1st  uf  March,  which  had  been 
previously  mortgaged  by  Wm.  Bull  to  the  plaintiff,  and 
that  on  the  3d  of  March,  the  equity  of  redemption  was 
sold  under  execution,  and  purchased  by  Mimrod  Bull  for 
S431,  and  a  conveyance  made  to  hirn  by  the  Sheriff; 
that  N.  Bull  thereupon  took  possession  of  the  premises 
and  the  defendants  acknowledged  his  right  of  possession 
and  held  under  him.  and  Wm.  Bull  on  the  7th  of  March, 
conveyed  to  him  all  his  right  to  the  property  and  reuts; 
that  when  the  note  sued  on  became  due,  N.  Bull  was  en- 
titled to  receive  the  said  rent,  and  being  so  entitled, 
transferred  it  to  them  and  discharged  them  from  the  same. 
A  replication  to  two  pleas,  (3  and  4.)  containing  sub- 
stantially the  same  matter,  was  adjudged  bad  on  demur- 
rer,  and  the  plaintiff  having  made  no  further  answer,  judg- 
ment was  rendered  for  the  defendants. 

The  pleas  rest  upon  one  or  both  of  the  two  followiog 
propositions,  viz:  1st.  That  the  purchaser  of  the  equity 
of  redemption  in  land  at  execution  sale,  is  entitled  to  th* 
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immediate  possession  as  against  the  mortgagor,  and  may,         ^■■'- 

by  entering,  breakup  a  lease  made  by  him  after  the  levy  WildbkaCo. 
of  the  execution;  and  2d.  That  either  the  sale  and  con- 
veyance  by  the  Sheriff,  or  the  subsequent  conveyance  by 
the  mortgagor,  carried  with  it  the  right  to  the  subsequent 
ly  accruing  rent,  though  secured  by  note  previously  as- 
signed 10  a  third  parly. 

The  ot)inioiisof  this  Court  in  the  cases  of  Dougherty  The  purchaser 
y/s  Lynihicum,  (8  Dana,  198,)  and  Marlin  vs  Shellon,  redempUon  un- 
(2  B.  Monroe.  63.)  are  referred  to  in  support  of  the  first  ^in?whe''^^^^^^^ 
proposition.     The  opinions  in  both  cases  affirm  the  right  «8gor,iseniiiied 

r     r  r  .        >       J  .  ,  to  possession,  as 

of  the  purrhaaer  ol  the  equity  of  redemption   under  exe-  against  the  mon- 
cution,   to  maintain  an  action  of  ejectment  against  the  ma^Vain'^  ejecf. 
mortgagor,  and  «sse/t  that  the   right  of  possession  as  ^28'%%^^- 
against  him,  is  transferred  by  the  Sheriff's  sale  and  con-  Wea.) 
veyance.     But  it  is  obvious  that  this  general  principle  as 
to  the  efiectof  the  sale  and  conveyance  was  staled  with- 
out particular  reference  to  the  precise  time  when  the  pur- 
chaser might  enter  or  maintain  his  ejectment.    .In  the 
case  of  Marlin  vs  Shellon  it  does  not  appear  when  the 
sale  was  made  or  the  action  commenced,   but  the  refei- 
ence  made  to  the  defendant's  right  of  redemption,  and  ^ 

his  unsuccessful  attempt  to  redeem,  would  seem  lather 
to  authorize  the  inference  that  the  lime  for  redemption, 
viz:  one  year  from  the  sale,  had  expired  before  the  com- 
mencement of  the  action.  In  the  case  of  Dougherty  va 
Lynlhicum,  it  appears  from  the  preliminary  statement  of 
Che  facts,  that  the  action  was  commenced  within  a  few 
days  after  the  sale.  But  although  the  dates  of  these  facts 
aie  there  stated,  they  are  not  again  referred  to  in  the 
opinion ;  and  it  is  manifest  that  no  question  was  made 
with  reference  to  the  time  when  the  plaintiff's  right  of 
possession  accrued,  or  might  be  asserted.  The  general 
proposition  advanced  and  decided  in  the  two  cases,  and 
which  was  new  in  this  Stale,  is  that  in  the  particular  in- 
stance of  an  execution  sale  of  an  equity  of  redemption, 
the  purchaser  becoming,  by  the  sale  and  deed,  invested 
with  the  right  of  the  mortgagor,  was,  as  against  him,  en- 
titled to  the  possession,  and  could  maintain  an  action  at 
law  for  its  recovery.  The  affirmance  of  the  principle 
without  qualification,  implies  it  is  true,  that  the  Court 
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^■J'*  did  not  then  perceive  that  it  was  subject  to  qualiScationv 

WiLPEH  A  Co.  No  question  having  been  made  with  respect  to  the  time 
when  the  right  might  be  asserted,  it  cannot  be  assumed 
that  the  attention  of  the  Court  was  directed  to  any  such 
question,  and  the  mere  failure  in  the  opinion  to  give 
effect,  as  a  qualifying  circutnstance,  to  a  particular  fact 
appearing  in  the  case,  but  not  reHed  on,  though  it  may 
authorize  the  inference  that  the  fact  was  not  regarded  as 
one  which  should  affect  the  general  proposition,  does  not 
prove  that  it  was  considered  at  all.  and  therefore,  cannot 
be  taken  as  a  judicial  decision,  denying  all  effect  to  it. 
The  opinions  referred  to  are.  therefore.  eniiiUd  to  but 
-Buiih«  pur-  little,  if  any  weight  upon  the  question  when  the  purcjjff. 
Uiat*right  ^^^  ^^  °"  equity  of  redemption  under  execution,  becomes 
hy     action    of  entitled  to  the  possession  as  against  the  mortgagor.    Nei- 

ejectment,  nor  is    ^.  -    ,  •      .  .         ,  .  -r»         .... 

he  eniiiied  10  the  ther  of  them  decides  the  question.  But  the  opinion  in 
S^rtnfCniiUh^  the  last  of  the  two  cases.  (2  5.  Monroe.  64.)  indicating 
lime  tor  redemp-  gg  (he  basis  on  which  the  general  proposition  is  founded, 

tion  has  elapsed.  . 

that  the  statute  authorizing  the  sale,  should  be  understood 

as  giving  such  a  right  or  remedy  as  will  effectuate  the  in- 
tended advantage  to  the  purchaser,  refers  us  to  the  statute 
for  ascertaining  the  proper  advantage  which  should  result 
from  the  sale,  and  virtually  subjecls^  the  right  or  the  reme- 
dy for  its  effectuation  to  such  limitation  or  qualification, 
as  a  fair  construction  of  the  statute  may  require. 

Upon  reference  to  the  execution  law  of  1828,  sections 
30  and  31.  (I  SL  Law,  650-51.)  and  sec.  36.  (1  St.  Law, 
663,)  we  are  of  opinion  that  the  right  of  redemption 
within  twelve  months,  allowed  by  the  two  first  sections 
to  the  defendant  in  execution,  whose  land  is  sold  for  less 
than  two  thirds  of  its  value,  and  by  the  last  named  sec- 
lion,  allowed  in  case  of  the  sale  of  an  equity  of  redemp- 
tion in  land,  without  reference  to  value,  operates  as  a  sus- 
pension of  the  purchaser's  right  of  possession,  which  the 
sale  and  conveyance  might  otherwise  confer,  and  that  he 
has  no  right  by  virtue  merely  of  the  sale  and  conveyance 
by  the  Sheriff,  to  enter  on  the  possession  of  the  mortga- 
gor, or  to  maintain  an  ejectment  against  him  or  his  tenant, 
until  the  period  for  redemption  has  expired.  A  careful 
consideration  of  the  36th  section,  providing  for  the  sale 
of  the  mortgagor's  interest,  in  comparison  with  the  30lh 
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and  31st  sections,  which  give  and  regulate  the  right  af  ^^^^ 
redemption  without  reference  to  any  mortgage,  and  espe-  Wilder  a-Co. 
cially  in  comparison  with  the  7ih  section  of  the  act  of 
1821.  (1  Slat.  Law,  6bA,inanoie,)  which  first  subjected 
the  equity  of  ledemption  to  sale  under  execution,  satisfies 
us  that  the  legislature  did  not  intend  that  the  sale  of  the 
mortgagor's  right  under  execution,  should  operate  to  di- 
vest hitn  of  the  possession  until  the  time  for  redemption 
should  be  passed.  We  therefore  do  not  admit,  but  deny 
the  first  proposition  involved  in  the  pleas. 

The  second  proposition  in  both  of  its  branches,  seems  Neither  the  sale 
to  be  virtually  negatived  by  the  opinion  intimated  in  by  a^Sherfff^of 
Castleman  vsBelt,  (2  £,  Monroe.  169.)  that  the  purcha.  SemTion  So/^a 
ser  of  an  equity  of  redemption  does  not,  by  such  pur-  subsequent  con- 
chase,  acquire  as  incident  to  that  interest,  a  legal  right  mortgagor,  car- 
to  the  rent  reserved  by  the  vendor  and  accruing  after  the  light  To**  subset 
purchase.     But  if  this  opinion   be  not  correct,  and  if  it  q^entiy  accruing 

•^  "^  rent  secured  bv 

be  conceded  that  the  purchaser  of  the  equity  under  exe-  note  previously 
cution  might  after  the  expiration  of  the  year,  without  a  fhfrd'iferson!* 
redemption  from  his  purchase,  and  without  an  assertion 
of  the  right  of  possession  by  the  mortgagee,  gain  the 
possession  and  recover  the  mesne  profits  from  the  time  of 
the  conveyance  to  him  by  the  Sheriff,  it  is  still  clear  that 
the  entire  effect  of  his  purchase  would  be  defeated  by  a 
ledemption  within  the  year,  and  that  although  it  would 
noi  be  entirely  defeated  by  the  assertion  of  the  mortga- 
gee's right  of  possession,  it  would  be  thereby  postponed, 
so  far  as  regards  the  right  of  possession,  and  reduced  to 
the  mere  right  of  redeeming  the  land  from  the  mortgage, 
or  taking  what  should  be  left  after  satisfaction  of  the 
mortgage  debt.  The  pleas  show,  it  is  true,  that  the 
mortgagors  right  of  redeeming  his  equity  of  redemption 
from  the  execution  purchaser,  was  released  on  the  7th  of 
March;  but  this  voluntary  act  could  not  affect  the  exist- 
ing rights,  either  of  the  mortgagor's  lessee,  or  of  his  as- 
signee of  the  note  for  the  rent,  any  more  than  the  volun- 
tary surrender  of  possession  by  the  lessee  to  the  execu- 
tion purchaser,  who  had  no  right  to  the  immediate  pos- 
session by  virtue  of  his  purchase,  could  affect  the  right  of 
the  assignee  of  the  rent.  And  as  notwithstanding  the 
purchase,  any  contingent   right  to   the  accruing  rent  as 
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Abil  incideDt  to  it,  was  subject  to  the  moitgagee's  right  of  pos^ 
WiLDRK  &  Co.  session  and  of  receiving  the  rents,  we  think  the  assign- 
ment to  him  of  the  note  for  the  rent,  was  equivalent  to 
admitting  him  to  tite  perception  of  the  rents  and  profits, 
and  thai  his  right  being  paramount,  could  not  be  defuaied 
by  any  arrangement  between  the  mortgagor  and  his  les- 
see and  the  purchaser  of  the  equity.  INor  do  we  decide 
that  if  the  note  for  the  rent  had  been  assigned  to  a  stran- 
ger, his  title  could  have  been  defeated  by  the  facts  alledg- 
ed  in  the  pleas,  which  do  not  present  the  case  of  a  bona 
fide  payment  of  the  debt  to  the  payee  or  his  order,  with- 
out notice  of  the  previous  assignment. 

It  is  said,  indeed,  that  the  plaintifl*  though  stated  in  the 
pleas  to  be  the  mortgagee,  may  not  have  received  the  as- 
signment of  the  note  for  rent  in  that  character,  but  in  the 
absence  of  all  avertnent  to  the  contrary,  the  presump- 
tion on  the  face  of  the  plea,  is  that  he  did  so  receive  it, 
and  we  consider  the  case  as  thus  presented.  If  t^e  fad 
were  otherwise,  and  were  deemed  material,  it  should 
have  been  stated  by  the  defendants.  For  all  that  appears 
in  the  pleas  too,  the  mortgagee  may  have  taken  the  actu- 
al possession  before  the  end  of  the  year,  or  may  have 
received  the  accruing  rents  except  the  portion  secured  bf 
this  note,  and  the  purchaser  of  the  equity  may  have  been 
left  exclusively  to  his  remedy  for  an  account  and  a  redemp- 
tion by  payment  of  the  mortgage  debt. 

Whether  the  execution  purchaser  of  the  equity  had  anj 
right  in  virtue  of  that  purchase,  to  the  subsequent  rents 
accruing  during  the  year,  and  whether  if  he  had,  it  could 
oifect  the  right  of  any  assignee  of  an  outstanding  note, 
given  for  a  part  of  that  rent,  are  questions  which  we  do 
not  decide.  We  are  of  opinion  that  the  right  of  the  mort- 
gagee as  assignee  of  such  note  could  not  be  affected  by  any 
proceedings  under  theexecution,  or  by  subsequent  arrange- 
ment between  the  mortgagor,  lessee  and  purchaser,  not 
amounting  to  a  bona  fide  payment  without  notice,  be- 
cause his  lights  were  paramount  to  the  execution  and  to 
the  rights  of  any  of  these  other  parties,  and  it  follows  tbst 
the  pleas  do  not  present  a  bar  to  his  demand.  We  are 
iAclined  to  the  opinion  that  if  the  pleas  were  good  the 
t^pIicatiOD  is  insuflBcient.    But  under  the  view  w«  bavt 
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talcen,  this  is  immaterial,  as  on  account  of  the  pleas  be* 
*ng  insuflTicient,  the  defendant  was  not  entitled  to  jndg- 
liient,  but  judgment  should  have  been  given  Tor  the  plain- 
tiff unless  the  pieos  were  amended. 

Wherefore,  the  judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  overrule  the  demurrer  to  the 
replicaiion,  on  account  of  the  defect  in  the  pleas,  and  for 
further  proceedings. 

Pirlle  ^  Speed  for  plaintiff;  Fry  ^  Page  for  defend- 
ants. 


BikLDDRIDGB. 


Ring,  &c.  vs  Baldridge,  &c. 

Appeal  pom    the   Fulton  Cikcuit. 
Husband  and  wife.    Remainder.     Slaves. 

'CaiSF  JvsTiijB  Marshall  delivered  the  opinion  of  the  Court, 

Thomas  Mason,  by  his  will  proved  in  1812,  devised 
the  rest  and  residue  of  his  estate,  (which  included  a  fe- 
male slave,  by  name.  Beck,)  to  his  wile  for  life,  and  at 
her  death  to  his  daughter  Harriet,  then  unmarried,  and 
her  heirs  forever.  After  the  death  of  her  father  Harriet 
married  Kyle,  by  whom  she  had  thre«  children,  the  pre- 
sent plaintiffs,  and  Kyle  having  died,  his  widow  inter- 
tnarried  with  Baldridge.  the  defendant.  Mrs.  Mason,  the 
<]evisee  for  life,  held  possession  of  Beck  and  her  children 
ontil  her  death  in  1(S45,  when  Baldridge,  whose  wife,  the 
<]evisee  in  remainder  was  still  alive,  took  them  into  pos- 
session. Upon  which  the  children  of  Mrs.  Baldridge  by 
her  first  husband,  brought  this  action  of  detinue  for  two 
male  slaves,  the  children  of  Beck.  The  action  was  com- 
xncnced  even  before  the  death  of  Mrs.  Baldridge,  the  de- 
visee in  remainder,  and  mother  of  the  plaintiffs. 

Upon  the  facts  stated,  the  interest  of  ihe  testator's 
daughter  in  the  slave  Beek,  was  a  vested  remainder,  and 
according  to  the  decisions  of  this  Court  in  many  cases, 
^hat  interest  did  not,  upon  her  subsequent  marriage,  vest 
absolutely  in  her  husband,  but  if  the  slave  was  not  re- 
duced to  possession  during  the  coverture,  the  interest, 


Detinue* 
Case  129. 

August  3. 
Case  stated. 


A  vested  re- 
malnder  in  the 
slaves  belonging 
to  the  wife,  does 
not  vest  in  the 
husband  npon 
the  marriai^e,  & 
iinle83  reduced 
to  possession 
daring  the  life  of 
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Ring,  ac.  unless  disposed  of  before  the  death  of  either,  vested  in 

>Baldkidob.  the  survivor.     This  principle  was  recognized  in  the  case 

tliehulband,sur-  of  Tumcr  vs  Ddvis*  administrator,  (1  B.  Monroe,  152.) 

and*not^\VVhe  "po"  *he  authority  of  previous  adjudications  there  referred 

"PyS*«"^*^V^^*/  to.  and  has  been  regarded  and  acted  on  as  the  settled 

••r  the  husband.  ° 

(I  B.  Monroe,  doctrinc  in  the  more  recent  cases  of  Thomas,  ^'C,  va 
^J6!666.)'  '  Kennedy,  (4  5.  Monroe,  236;)  Greer* s  heirs  vs  Boone, 
(5  B.  Monroe,  556,)  and  other  cases.  The  right  of  the 
plaintiffs  rests  upon  the  contrary  assumption  that  by  the 
marriage  of  the  devisee  in  remainder  with  her  first  bus* 
band,  Kyle,  her  interest  vested  absolutely  in  him,  and 
upon  his  death  descended  to  his  heirs;  and  while  the au* 
thority  of  the  cases  referred  to  and  of  the  rules  establish- 
ed by  them  is  not  denied,  it  is  attempted  to  withdraw  this 
case  from  their  operation,  on  the  ground  that  by  the 
act  of  1800,  (2  Stat.  Law,  1546.)  slaves,  so  far  as  re- 
spects last  wills  and  testaments,  are  to  be  deemed  real 
estate,  and  pass  by  will  in  the  same  manner  and  under 
the  same  regulations  ;  and  it  is  contended  that  the  cases 
referred  to  do  not  decide  the  question  as  it  arises  under 
this  statute,  or  do  not  give  to  it  its  proper  effect. 

It  is  to  be  observed,  however,  that  the  statute  of  1798, 
(2  Stat.  Law,  1476,)  makes  the  general  declaration  that 
slaves  shall  be  taken  to  be  real  estate,  and  shall  descend 
to  heirs  and  widovys.  &c.,  and  that  the  question  as  to  the 
lights  of  the  husband  marrying  a  woman  who  had  a  vest- 
ed remainder  in  slaves,  has  been  decided  without  any  dis- 
crimination, founded  on  the  manner  in  which  the  interest 
has  come  to  her,  whether  by  descent,  by  will,  or  by  deed. 
In  the  case  of  Turner  vs  Davis'  administrater,  (1  B, 
Monroe,  152,)  the  title  came  to  the  wife  by  will.  And 
although  this  question  may  not,  in  any  of  the  cases,  have 
been  formally  discussed  and  decided  with  reference  to 
the  operation  of  the  act  of  1800,  above  cited,  yet  the 
statute  itself  has  received,  in  many  cases,  such  a  con- 
struction as  establishes  the  principle  that  it  does  not  make 
slaves  real  estate  when  devised  by  will,  but  only  applies 
the  same  requisitions  and  gives  the  same  effect  in  passing 
the  interest  to  the  devisee,  to  a  will  devising  slaves  as  to 
a  will  devising  land.  We  do  not,  therefore,  regard  the 
question  now  made  upon  the  statute  of  1800,  as  an  open 
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<joeslion,  and  if  it  were,  we  could  not  decide  that  after  ^^^^^  **'• 
ihe  interest  in  slaves  had  passed  to  the  devisee,  it  contin-  Baldbido*. 
•ved  to  be  governed  by  the  laws  of  real  estate  in  virtue  of 
this  statute.  And  even  if  this  were  conceded,  the  conse- 
quence would  be  thai  as  the  interest  of  the  devisee,  Har- 
riet, never  came  into  possession  during  the  life  of  hei  first 
husband,  but  continued  an  interest  in  remainder  until 
long  after  his  deatli,  it  never  vested  in  him  at  all,  and 
therefore,  did  not  descend  to  his  heirs;  but  that  it  re- 
mained in  the  wife  as  a  remainder  in  land  would,  until 
•the  termination  of  the  life  estate,  when  being  reduced  to 
possession,  the  second  husband,  if  it  was  real  estate,  was 
entitled  to  enjoy  it  during  the  coverture.  In  which  case 
the  plaintiffs,  as  heirs  of  the  wife,  would  have  no  right  of 
possession  until  after  her  death,  and  therefore,  could  not 
maintain  this  action  brought  during  her  life.  But  we  aie 
satisfied  that  the  effect  of  the  statute  is  fully  exhausted 
•when  the  will  itself  has  fully  taken  effect,  and  that  it  has 
4)0  further  control,  either  of  the  quality  of  the  estate  or  of 
the  course  in  which  it  shall  pass,  after  it  has  vested  accord- 
ing to  the  provisions  of  the  will.  It  is  true  this  construc- 
tion operates  in  the  present  case,  to  deprive  the  heirs  of 
4he  devisee  in  remainder  of  all  interest  in  the  estate,  but 
ihe  opposite  construction  that  the  interest  in  remainder 
vested  absolutely  in  the  husband  by  the  marriage,  would, 
in  all  cases,  deprive  the  wife  herself  of  it,  and  take  it 
from  her  heirs  as  such.  The  concession  that  the  interest 
of  the  wife,  so  long  as  it  continued  to  be  a  remainder, 
and  until  it  vested  in  possession  according  to  the  will, 
should  be  regarded  as  real  estate,  would  not  help  the  pre- 
sent case,  because  it  came  into  possession  according  to 
the  terms  of  the  will,  during  the  life  of  the  wife,  and  the 
will  then  ceasing  to  operate,  the  slaves  being  in  posses- 
sion vested  absolutely  in  the  husband  then  living. 

Wherefore,  the  judgment  is  affirmed. 

Husbands  tor  appellants;  Harlan  and  Bullock  (oi ap- 
j)ellee8. 

Vol.  VII.  68 
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C^^^^  Inman,  Gait,  &c.  vs  Funk. 

Cast  130.  Error  to  the  Jeffrkson  Circuit. 

Case.    Negligence, 

SeptemhtrZX     Cuibf  Justice  Marshall  delivered  the  opinion  of  the  Coait. 

This  action  on  the  case  by  Inman,  Gait,  &c.,  against 
Case  stated,  p^^j^^  jg  founded  on  the  allegation  that  the  plaintiff's  be- 
ing possessed  of  a  flat  boat  loaded  with  coke,  tied  to  the 
wharf  at  Louisville,  and  the  defendant  being  possessed 
of  another  flat  boat,  &c..  the  defendant  did,  by  himself 
and  servants,  manage  and  control  his  boat  so  carelessly, 
that  it  ran  against  the  plaintiff's  boat,  whereby  she  was 
sunk  and  the  coke  lost,  &c.  The  collision  occurred  in  re- 
moving the  defendant's  boat  from  a  position  above  to  one 
below  that  of  the  plaintiff's  boat,  in  doing  which  the  de- 
fendant's boat  necessarily  passed  outside  of  the  plain- 
tiff's. Whether  the  collision  was  violent  or  not,  and 
vvhethei  it  occasioned  the  sinking  of  the  plaintiff's  boat, 
are  matters  as  to  which  there  is  some  discrepancy  in  the 
evidence  upon  which  it  was  the  province  of  the  jury  to 
decide.  But  there  was  evidence  conducing  to  piove  that- 
the  plaintiff's  boat  was  not  so  strong  as  boats  ordinaiily 
are  in  which  coke  or  coal  is  transported  on  the  Ohio  river, 
and  the  principal  question  in  the  case  is  as  to  the  effect  to 
which  this  fact  should  be  entitled  in  determining  the  lia- 
bility of  the  defendant  or  the  degree  of  diligence  to  which 
he  was  bound  in  removing  his  boat. 

As  the  plaintiff's  boat  was  lying  fastened  to  the  wharf. 
It  is  the  duly  of  and  the  defendant,  in  removing  his  boat  from  above,  was 

those  conducting      ,.,.  ..  ...  .,  jir. 

boats  onnaviga-  placing  her  in  a  Situation  which  required  care  and  enori 

nse  SV^reasona-  lo  ^^ep  her  fiom  Striking  the  boat  of  the  plaintiffs,  from 

forttoa?oiTdam-  ^^'®  ^^^^  '^'"^^  ^^  ^^^  Current,  the  duty  of  using  this  care 

as:e  to,  or  coUis-  and  effort  devolved  upon  the  defendant,  and  the  plaintiffs 

iK>ats,   whether  were  only  bound,  in  case  the  danger  of  collision  became 

itfongtthe^weak^  apparent,  to  use  such   reasonable  means  as  might  ihea 

ness  of  Uie  boat  have  been  in  their  power,  to  avoid  it  or  to  mitigate  its  con- 

injured  by  colhs-  vv  t^       .  .       .  ^  .   n      i 

ion,  where  there  sequences.^  But  it  was  the  duty  of  the  defendant  to  use 
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«1I  reasonable  care  and  eflbrt,  not  merely  to  prevent  dam-      Inhan,  ac. 
flge,  but  to  prevent  collision.     He  had  no  right  to  run         Funk. 
against  the  plaintiff's  boat,  whether  it  was  strong  or  weak,   is  a  want  of  due 
and  he  is  liable  in  either  case,  for  the  consequences  of  a  nS^pVo'tectfon^to 
collision,  which  he  might  and  ought  to  have  avoided,  ^e  ^defendant. 
Though  it  may  be  true  that  if  the  plaintiff's  boat  had   iucreased  care. 
been  the  strongest  of  the  two,  it  might  not  have  been 
seriously  injured  by  the   collision,  it  is  entirely  certain 
that  if  there  had  been  no  collision,  there  would  have  been 
no  injury  from  that  cause,  however  weak  the  boat  migbt 
have  been.     The  weakness  of  the  plaintiff's  boat,  as  it 
rendered  it  the  more  liable  to  injury  from  collision,  called 
for  greater  precaution  on  the  part  of  those  who  knew  the 
fact.     If  the  defendant  did  not   know  it,  he  was  still 
bound  to  use  the  means  proper  to  prevent  collision,  and 
if  it  occurred  without  the  use  of  such  means  on  his  part 
and  without  fault  on  the  part  of  the  plaintiffs,  the  greater 
damage  consequent  upon  the  weakness  of  the  boat,  must 
fall  upon  the  defendant.     A  boat  which  is  strong  enough 
to  freight  a  full  cargo  of  coke  from  Pittsburg  to  Louisville, 
must  be  strong  enough  to  be  entitled  to  the  protection  of 
the  law   while   lying  quietly  at  the  wharf  at  the  latter 
place.     That  protection  consists  in  the  requirement  that 
other  boats  shall  not  run  upon  it',  and  that  Ihq^e  who  vol- 
untarily place  other  boats  in  a  condition  to  be  driven 
against  it  by  the  current,  shall  use  the  proper  means  and 
efforts  to  prevent  a  collision. 

The  question  is  not  whether  as  many  men  were  em- 
ployed in  removing  the  defendant's  boat  as  are  usually 
employed  for  such  a  purpose,  nor  whether  they  removed 
it  in  the  ordinary  way.  but  whether,  considering  the  state 
of  the  fiver  and  the  situation  of  the  two  boats,  proper 
means  were  used  by  the  defendant  and  his  agents  to  avoid 
or  prevent  a  collision.  And  by  proper  means,  we  intend, 
such  precautions  and  exertions  directed  to  the  prevention 
of  collision  as  under  the  circumstances,  would  have  been 
deemed  sufficient  by  men  of  ordinary  vigilance  and  pru- 
dence, and  such  as  would,  in  all  reasonable  probability, 
have  succeeded,  but  for  some  unforeseen  circumstance  or 
accident,  which  men  of  ordinary  prudence  and  care  could 
not  have  been  expected  to  guard  against.     If  the  defend- 
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ant  knew  of  the  weakness  or  the  plaintiff's  boat,  he  way 
bound  to  use  extraordinary  vigilance  and  care  to  avoid 
collision. 

The  instructions  given  by  the  Court,  and  especially 
under  the  qualification  that  the  insufficiency  of  the  plain- 
tiff's boat  to  stand  the  necessary  and  ordinary  collisions, 
might  relieve  the  defendant  from  responsibility  to  some 
extent,  do  not,  according  to  the  foregoing  view,  contain 
a  fair  exposition  of  the  law,  and  were  calculated  to  mis. 
fead  the  jury  as  to  the  duty  and  liability  of  the  defendant. 

Wherefore,  the  judgment  is  reversed  and  the  cause  re- 
manded for  a  new  trial, 

Pirile  ^  Speed  for  plaintiffs;  Boone  for  defendant. 


7bai64gl 
flSl    7M| 


CflilNCERt. 

Case  131". 

Septeinber  23. 
Case  stated. 


Young  vs  Miller. 

Error  to  the  Bourbon  Circuit. 
^Usvry,     Forbearance.     Cash  notes. 

Chief  Justice  Marshall  delivered  the  opinion  of  the  Court. — Jodgtf 
Simpson  did  not  sit  in  this  case. 

This  bill  was  filed  to  recover  usury  alledged  to  have 
been  paid  by  Young  to  MHler  in  various  transactions. 
Neither  of  the  parties  appear  to  be  entirely  accurate  in 
his  statement  of  the  facts.  But  as  gathered  from  the 
pleadings  and  the  testimony  of  the  only  witness  who  de- 
poses, and  who  seems  to  have  made  the  calculations  at 
the  request  and  in  the  presence  of  the  parties,  and  has 
appended  to'  his  deposition  the  written  statement  and 
calculation  by  which  they  settled,  the  case  is  in  substance 
as  follows:  In  the  year  1840.  Young  sold  to  Miller  a 
tract  of  land,  to  be  paid  for  in  four  instalments  of  nearly 
$2,400  each,  falling  due  on  the  1st  day  of  March,  in  the 
year  1841.  and  in  each  of  the  three  following  years.  Be- 
fore the  first  instalment  became  due.  Miller  advanced 
some  small  sums  to  Young  and  also  paid  sundry  debts 
against  him,  and  acquired  several  notes  or  other  demands 
upon  him.  Some  time  after  the  first  instalment  fell  doe. 
a  settlement  was  had,  in  which  MiHer  made  a  statement 
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of  his  advances  as  above,  and  interest  at  the   rate  of        \^^^^ 
twelve  per  cent,  per  annum  was  calculated  on  the  several        Millsb. 


sums  from  the  time  of  the  advance  up  to  the  maturity  of 
the  first  instalment.  The  credits  of  Miller  thus  ascer- 
tained, extinguished  the  first  instalment  and  left  an  ex- 
cess of  neor  SI, 100,  which  being  reduced  by  some  small 
demands  which  Young  held  upon  him,  to  about  $850, 
interest  at  the  rate  of  twelve  per  cent,  per  annum  was 
calculated  on  this  sum  Tor  one  year,  up  to  the  maturity 
of  the  second  instalment,  and  a  laige  sum  being  added  as 
the  price  of  mules  sold  by  Miller  to  Young,  the  credits  of 
Miller,  including  the  twelve  per  cent,  exceeded  and  ex- 
tinguished the  second  instalment,  leaving  a  balance  of 
nearly  $400  in  his  favor ;  on  which  sum  and  also  on  $200 
attached  in  Miller's  hands  by  a  creditor  of  Young,  inter- 
est was  calculated  at  the  rate  of  twelve  per  cent,  for  one 
year,  to  the  maturity  of  the  third  instalment,  and  the  ag- 
gregate making  $121  47,  was  deducted  from  the  third  in- 
stalment. 

The  allegation  of  Miller  that  his  advances  were  made 
tinder  an  agreement  with  Young,  that  he  should  be  al- 
lowed twelve  per  cent,  per  annum  Iheieon  in  his  land 
debt,  is  denied  by  Young,  and  there  is  no  proof  on  the 
subject,  except  that  interest  at  that  rate  was  allowed  in 
the  settlement  as  above  stated.  No  question  therefore, 
arises  as  to  the  effect  of  such  agreement.  But  the  sole 
question  is,  whether  as  the  demands  held  by  Miller 
against  Young,  with  the  twelve  percent,  interest  thereon, 
were  extinguished  by  credits  upon  Miller's  debts  to 
Young,  in  the  manner  above  stated,  the  transaction  is  to 
be  regarded  as  usurious. 

It  is  contended  that  this  is  the  mere  anticipation  of  the      a  debtor  may 
payment  of  his  own  debt  by  Miller,  and  that  as  any  other  Sue^'^'ivom^^hil 
person  might   have  bought  his  notes  at  a  greater  rate  of  ^[^f  ^^eater^du- 
discount  than  six  per  cent,  per  annum,  so  should  he  be  count  than  legal 
allowed  to  buy  them  at  a  greater  rate  of  discount,  or  lo  mand^aset-offto 
pay  them  at  a  greater  rate  of  interest  upon  the  sum  paid.  wiVkgaMma!- 
We  are  not  prepared  to  say  that  a  debtor  may  not  pur-  est. 
chase  his  own  debt,  or  any  part  of  it,  or  discharge  it  be- 
fore it  becomes  due,  at  a  greater  rate  of  discount,  or  at 
a  higher  interest  than  six  per  cent.,  if  the  advance  is  in 


Digitized  by  VjOOQ  IC 


642  BEN.  MOxNROE'S  REPORTS. 

YouNo  good  failh  made  and  accepted  as  a  purchase  or  payment 
MiT.LRR.  of  his  debt,  and  if  the  credit  given  to  him  was  not  a  de- 
vice  to  cover  the  usurious  interest  upon  his  advances,  to 
be  made  before  his  debt  should  become  due.  Nor  is 
there  any  doubt  that  the  debtor,  befoie  his  own  debt  be- 
comes due,  may  purchase  up  the  notes  or  debts  of  his 
creditor,  at  the  same  discount  which  would  be  allowed 
to  anyone  else,  nnd  demand  a  setoff  for  the  full  amoant 
of  such  debts,  with  legal  interest,  until  his  own  debt 
should  become  due.  But  to  say  that  he  may  charge 
more  than  legal  interest  upon  the  debts  thus  purchased 
against  his  creditor  up  to  the  maturity  of  his  own  debt, 
is  giving  him  an  advantage  which  is  denied  to  the  origin- 
al holders  and  to  any  other  purchaser  of  the  same  debt; 
and  we  see  no  good  reason  for  this  preference. 

It  is  going  far  enough  to  say  thattlie  purchaser,  on  pay- 

— Grediiormay  ment  of  a  note  by  the  debtor  himself  before  it  is  due,  at 

note  before  doe"  ti  discount  greater  than  the  rate  of  six  per  cent,   for  the 

IhanTegali^iate^  ^™®  ^^^  "^^®  ^^^  ^^  ^""»  ^^  ^^^  ^  "^"'^  ^"  vvhicb  a  great- 
est, and  it  will  er  rate  of  interest  is  charged  for   the  same  time,  asi 

not  be  usurious,  -  *   •    •         *u  i      i       r  lU  l  r 

unless  done  wirh  means  of  ascertammg  the  extent  of  the  purchase  oi  or 
tent  to^evade  i^he  ^^®  payment,  is  not  usurious.  There  being,  however, 
laws  sgainst  u-  neither  a  loan  nor  the  forbearance  of  a  debt,  if  the  trans- 

sury. 

action  is  in  good  faith  either  a  purchase  or  a  payment, 

the  prohibition  of  the  usury  laws  does  net  directly  apply. 

And  such  transactions  have  been  sustained,  unless  they 

appear  to  have  been  resorted  to  for  the  purpose  of  evading 

^But  if  a  pur-  thosc  laws.     But  one  who  holds  a  note  on   another, 

charge  theVyc«  whether  as  payee  or  assignee,  or  one  who  advances  mon- 

after  the    note  ey  to  or  for  another,   not  operating  at  the  time  as  the 

becomes  due,  a      '  <.        •   •       ,  •  i  i. 

I^eater  rate  of  payment  of  a  debt,  becomes  to  that  extent,  the  creditor 
Mt^^cent^andit  of  that  Other.  Fiom  the  time  the  purchased  note  be- 
in  ^money^^^hia  comes  due.  or  from  the  time  the  advance  is  made,  there 
own  notes,  the  {3  a  debt  which  may  be  forborne.  And  if  in  a  subsequent 

note  of  a  etran-  ,  ,        .    .  .  .         »  1        .    i 

gerof  likeam't.  settlement,  more  than  legal  mterest  be  charged  and  al- 
transaction  is  lowed  from  the  maturity  of  the  note,  or  the  time  of  the 
2c5nlfr.iore'thau  advance  up  to  the  settlement,  and  the  aggregate  amount 
legal  interest  for  is  then  paid  either  in  money  or  by  the  transfer  of  a  note 
forbearance.  ^  ,.,  .  ,•  1  <i 

of  like  amount  then  due    upon  a  stranger  or  upon  iiie 

claimant  himself,  or  by  a  credit  of  that  amount  as  being 
then  paid  upon  his  note,  or  by  surrendering  his  note  of 
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the  same  amount  then  due,  in  either  case  Ihe  Iransaclion  Yoon© 
is  clearly  usurious,  as  involving  the  exaction  and  pay*  Mjllbb. 
cnent  of  more  than  legal  interest  for  the  forbearance  of 
the  debt.  Suppose  then,  the  party  upon  whom  the  claim 
is  made  for  payment  of  his  debt  over  due,  offers  in  dis- 
charge the  note  of  a  third  person  not  due  for  six  months, 
and  the  excessive  interest  upon  his  own  debt  being  car- 
ried on  to  the  maturity  of  this  note,  the  aggregate  of  debt 
and  interest  thus  ascertained,  is  discharged  by  a  trans- 
fer of  the  note  of  precisely  equal  amount,  is  not  the 
transaction,  in  intent  and  effect,  and  legal  character, 
the  same  as  if  it  had  not  in  fact  occurred  until  the  end  of 
six  months  ?  True,  by  the  result  of  the  transaction  as  ' 
above  stated,  the  original  debtor  is  discharged  at  once  by 
ihe  transfer  of  the  note  on  another  in  payment,  but  be- 
fore arriving  at  this  result,  and  as  a  means  of  attaining 
it,  and  of  ascertaining  how  much  he  is  to  pay,  his  debt 
is  tieated  as  subsisting  up  to  the  maturity  of  that  which 
is  offered  in  discharge,  interest  is  charged  for  its  forbear- 
ance up  to  that  time,  the  creditor  does  not  really  receive 
payment  nor  realize  the  amount  until  that  time,  and  the 
debtor  parts  only  with  the  right  to  demand  the  amount 
from  a  third  person  at  that  time.  There  is  then,  as  it 
seems  to  us,  a  substantial  forbearance  of  the  debt  from 
the  time  it  was  due  up  to  the  maturity  of  the  note  re- 
ceived in  discharge,  and  a  charge  of  excessive  interest 
for  this  forbftarance  for  the  whole  time  which  makes  the 
whole  usurious.  If  legal  interest  only  were  charged  upon 
the  original  debt  up  to  the  time  of  the  transfer,  it  might 
perhaps  be  assumed  that  the  charge  of  excessive  interest 
mfterwaids  up  to  the  maturity  of  the  debt  offered  in  dis- 
cbarge was  resorted  to  merely  as  a  mode  of  ascertaining 
the  discount  to  be  made  on  that  debt,  or  the  extent  of  in- 
terest to  be  acquired  in  it.  But  the  illegal  intent  of  ex- 
torting usurious  interest  upon  the  original  debt  being 
manifested  by  the  charge  for  past  forbearance,  and  being 
carried  out  and  effectuated  by  continuing  the  charge  for 
the  future,  and  the  transaction  being  entire,  there  is  no 
ground  for  discrimination  in  favor  of  one  part  of  it,  which 
might  if  it  stood  separately,  be  innocent,  but  the  whole 
must  be  icgarded  as  covered  by  one  illegal  design,  and  as 
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YooNe  being  subject  in  every  part  to  one  condemnation.  The 
MiLT.ER.  usurious  intent  being  clearly  manifested,  and  certainly 
eflfected  by  the  entire  transaction,  it  would  be  inconsis- 
tent with  the  objects  and  policy  of  the  laws  against  usury, 
to  relieve  from  their  denunciation  one  part  of  the  ar- 
rangement, merely  because  if  there  had  been  no  illegal 
intent,  that  part  might  not  have  been  unlawful. 

If  the  debtor  instead  of  transferring  in  payment  the 
A  creditor  re-  note  of  a  third  person,  transfer  or  credit  the  note  of  his 
notrdlie^^inTu"  creditor,  due  at  a  future  time,  the  case  seems  to   corae 
ofmore'^ihank-  ^'^^'^'Y  within  the  principles  which  have  been  staled,  and 
gal  interest  in  is  peiHaps  more  dearly  usurious,  since  in  such  an  ex- 
Lbt   then  due  change  of  notes  there  should    be  no  difference  of  their 
ir«isurioua!*^°''  estimated  value  between  the  parties,  except  in  refereDce 
to  the  time  of  payment^  and  the  creditor  receiving  his 
own  note,  ^ill  certainly  realize  the  excessive  interest 
charged  on  the  other.     The  case  of  excessive   interest 
charged  upon  advances  and  paid  by  a  transfer  of  the  cred- 
itors own  note,  due  in  future,  or  by  a  credit  on  it,  stands 
also  on  the  same  ground. 

We  are  of  opinion,  therefore,  upon  the  facts  of  this 
case,  that  the  entire  excess  of  interest  charged  by  Miller 
and  allowed  or  settled  by  crediting  or  extinguishing  the 
several  instalments  of  Miller's  land  debts  or  his  other 
debts  to  Young  as  evidenced  by  the  statement  annexed 
to  the  deposition  of  the  witness.  Bryan,  is  to  be  regard- 
ed as  usury  paid,  when  said  debts  were  respectively  due, 
and  that  the  complainant  is  entitled  to  a  decree  therefor, 
with  interest  from  the  commencement  of  this  suit. 

Wherefore,  the  decree  dismissing  the  bill  is  reversed, 
and  the  cause  is  remanded  for  a  decree  as  above  in- 
dicated. 

6.  Davis  for  plaintiff;  Hawes  for  defendant. 
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Hays  v$  Younglove,  Case, 

Error  to  thb  Christian  Circuit.  Case  13SS, 

Trespass.     Case.    Malicious  prosecution, 

JiTDGB  Bbeck  delivered  the  opinion  of  the  Court.  8eptemher2t, 

This  was  an  action  on  the  case,  brought  by  the  plain-  Case  stated, 
tiff  against  the  defendant  in  error.  The.declaralion  con- 
tains two  counts.  The  first  aUedges  that  the  defendant 
maliciously  and  without  probable  cause,  went  before  a 
Justice  of  the  Peace  and  made  oath  that  the  plaintiff 
did,  on  a  certain  day,  cut  down  trees  and  carry  oil  the 
same,  from  the  land  of  the  defendant,  said  land  and 
timber  being  at  the  time,  in  his,  the  defendant's  posses- 
sion; and  that  upon  his  said  oath,  maliciously  and  with- 
out probable  cause,  procured  the  said  Justice  to  issue  his 
warrant,  directed  to  the  Sheriff,  for  the  apprehension  of 
the  plaintiff,  and  maliciously  caused  the  Sheriff  to  arrest 
and  take  him  before  the  Justice,  and  to  be  imprisoned, 
and  from  which  l^e  was  duly  discharged  upon  executing 
bond  for  his  appearance  at  the  Circuit  Court.  He  aL 
ledges  his  appearance  at  said  Court,  and  that  he  was 
fully  discharged  and  acquitted  thereby  from  said  warrant, 
•and  charge. 

The  second  count  contains  substantially  the  same  al- 
legations as  the  first,  with  the  additional  allegations  that 
the  land  upon  which  the  alledged  trespass  was  commit- 
ted, was  claimed  by  and  in  possession  of  the  plaintiff, 
which  was  known  to  the  defendant. 

A  demurrer  was  filed  to  each  count,  and  sustained,  and 
the  plaintiff  has  brought  the  case  to  this  Couit  Where  a  pro- 

That  the  plaintiff  was  entitled,  from  the  facts  alledged  V^^'^J^d'^Jt 
in  the  declaration,  to  maintain  his  action,  we  have  no  {nsuuaed^befo^e 
doubt.     The  only  question  is,  whether  he  should  not  have  »  Court  having 

..,  ...n  w.  .,.         .T         no   jurisdiciion, 

«ued  in  trespass,  instead  of  case.     It  is  manifest  the  Jus-  either    trespass 
lice  had  no  jurisdiction  to  issue   the  warrant,  and  that  mauliaincd7  a 
trespass  could  be  maintained.     But  it  has  been  held  that  ^^yg]^^'^ 
when  the  proceeding  be  malicious  and  unfounded,  though  (2i  Wendell.^ 
Vol.  VII.  69 
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inslitated  in  a  Court  having  no  jurisdiction,  either  tres- 
pass  or  case  can  be  supported:  (1  Chitty,  153;)  Morris 
vs  ScoU,  (21  WenddL)  In  the  case  referred  to,  it 
is  said,  "taking  the  authorities  together,  they  give  a  de- 
cided countenance  to  an  action  on  the  case,  though  there 
may  be  a  total  want  of  jurisdiction,  provided  the  malice 
and  falsehood  be  put  forward  as  the  gravamen,  and  the 
arrest  or  other  act  of  trespass,  be  claimed  as  the  conse- 
quence." The  case  before  us  is  of  that  character,  and 
we  are  of  opinion  that  the  declaration  is  good. 

Wherefore,  the  judgment  is  reversed  and  the  caose  re- 
manded, with  directions  to  overrule  the  defendant's  de- 
murrer and  for  further  proceedings. 

Buckner  and  McLarning  for  plaintiff;  BrisUw  for 
defendant. 


CovKWArrT. 
Cast  133. 


aepUmUr  23. 


Cftse  lUted. 


White  vs  Buck. 

Appeal  prom  the  Christiait  Circuit. 
Assignments. 

JuDOK  Simpson  delivered  the  opinion  of  the  Court. 

Thb  plaintiff  in  error,  as  assignee  of  the  following  in* 
strument  of  writing,  brought  an  action  of  covenant  there- 
on in  his  own  name: 

*'I  hold  a  certain  note  signed  by  Joseph  M.  Cheany 
and  Joshua  Corbin,  for  one  thousand  dollars,  dated  the 
31st  of  December,  1841,  and  made  payable  the  25th 
November,  1843.  drawn  in  favor  of  E.  T.  Mershon.  and 
by  him  assigned  to  me  the  7th  February,  1842.  Now  I 
hereby  promise,  when  the  whole  of  said  note  of  one 
thousand  dollars  is  collected,  to  pay  E.  T.  Mershon  two 
hundred  and  seventy  nine  dollars  and  sixty  six  cents,  and 
as  it  is  a  gratuitous  offer  to  Mershon  on  my  part,  I  am, 
according  to  the  agreement,  to  have  my  own  time  and 
way  to  collect  said  note,  and  should  the  same  never  be 
collected,  let  the  failure  be  under  whatever  circumstan- 
ces, I  am  to  be  held  in  no  way  bound  unto  the  said  Mer- 
shon.   The  above  amount  to  bear  interest  from  the  ma- 
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turity  of  the  note»  and  according  to  our  settlement  this         Whitb 
day,  I  hereby  release  said  Mershon  from  all  responsibility         Buok. 
growing  out  of  his  assignment  of  said  note,  should  the 
money  not  be  made.     Given  under  my  hand  this  fOth 
day  of  November.  1843.  Tho,  M.  Buckr 

The  defendant  demurred  to  the  declaration,  and  the 
Court  having  sustained  the  demurrer,  the  only  question 
is,  whether  the  foregoing  writing  is  assignable  so  as  to 
enable  the  plaintiff  to  maintain  this  action  in  his  own 
n^me. 

In  the  case  of  Forte's  administrator  vs  ThomassoUt 
(2Litt.  167.)  it  was  decided,  that  an  instrument  of  a 
mixed  character,  stipulating  to  pay  money,  together  with 
the  performance  of  other  things,  was  not  assignable  un- 
der the  statute.  The  same  doctrine  was  recognized  in 
the  case  of  Boyd  vs  Rvmsey,  ^c,  (5  /.  /.  Marshall,  42,) 
where  it  is  decided  that  a  covenant  to  clothe  a  slave  or 
pay  his  tax,  and  return  him  at  the  end  of  the  term  for 
which  he  was  hired,  is  net  a  couiiact  to  pay  money  or 
property,  and  although  containing  also  a  stipulation  to 
pay  money,  is  not  assignable. 

The  doctrine  deducible  from  these  and  other  cases  of  a  vvritings  are  u- 
similar  character  decided  by  this  Court  is,  that  a  writing  ^hen  tbeenUre 
is  assignable  only  when  every  portion  of  it  is  of  an  as-  igs^gnorcMpaw 
fiignable  nature.     The  contract  is  regarded  as  indivisible;  to  the  assignee, 

.  .         r  .       .       .  •  !    ••    bonds,    biUe 

It  must,  therefore,  pass  entire  by  the  assignment  oi  not  at  and  promisaory 
all.  The  writings  embraced  by  the  statute  are  only  those  fyi^^monej^Vt 
which  are  wholly  defined  by  the  expiessions,  bonds,  bills  5j^P?"^j,^^! 
and  promissory  notes,  whether  for  money  or  property.  as8on,\2  Liueii. 
Unless  the  whole  writing,  in  all  its  parts,  is  of  a  char-  jitu^ey!^6  J^^ 
acter  consistent  with  this  description,  it  is  not  assigna-  •*'«''»*«".  *^> 
ble. 

Testing  the  witting  upon  which  this  suit  was  brought 
by  this  principle,  it  is  perfectly  evident  that  it  is  not  as- 
signable. It  contains  a  release  of  the  assignor  from  all 
liability  on  the  assignment.  The  benefit  of  that  release 
would  not  pass  to  the  assignee.  It  imposes  on  the  obli- 
gor the  duty  of  collecting  the  debt  assigned  to  him  by 
Mershon.  It  is  true  that  he  is  to  exercise  his  discretion 
as  to  the  mode  and  time  of  its  collection,  but  still,  from 
(he  terms  of  the  instrument,   this  duty  devolves  upon 
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PiLcwB,  As'ER.  bim.  The  obligation  for  the  performance  of  this  persom) 
Tub  Banks,  *o.  Service  is  not  assignable.  But  were  it  conceded  that  the 
"  writing  contains  no  stipulation  for  the  collection  of  the 
debt,  and  therefore,  imposes  no  personal  duty  on  theeb^ 
ligor,  still  as  it  contains  a  release  to  the  obligee,  which 
eould  only  operate  in  his  favor,  and  is.  from  its  veryoa- 
lure,  not  assignable,  the  character  of  the  instrumeol 
would  be  the  same  and  the  same  consequences  would  en- 
8ue,  its  assignment  not  authorizing  the  assignee  to  sueio 
his  own  name. 

Wherefore,   the  judgment  of  t^e  Court  below  is  rf- 
firmed. 
Brisiow  for  appellant. 


CttAWCERT. 

Case  134. 

September  23. 


The  Banks  are 
authorized  by 
their  charters  to 
deal  in  bills  of 
exchange,  and 
the  law  has  not 
fixed  the  laie  of 
exchange.  or 
Kmited  the  dis- 
count OA  bills 
purchased  by 
them.  It  would 
be  impracticable 
lo  do  80, 


Pilcher,   Assignee,  vs  the  Banks,  &c. 

Error  to  the  Louisville  Chancery  Couht. 
Bills  of  Exchange,     Usury,     Endorsers. 

JfTDGB  Simpson  delivered  tho  opinion  of  the  Court.— Jadge  MaJshiH 
did  not  sit  la  thiB  case. 

Wb  concur  in  opinion  with  the  Chancellor,  that  there 
is  no  usury  in  the  various  tiansactions  betiveen  the  Baob 
and  these  parties.  The  Banks  are  authorized  by  their 
charters  to  deal  in  exchange.  The  law  has  not  fixed  ibe 
rate  of  exchange  at  which  they  shall  deal,  or  limited  the 
discount  in  the  purchase  of  bills  by  them,  and  from  the 
very  nature  of  this  traflic,  such  limitations  are  wholly 
insrpracticable.  The  value  of  negotiable  securities  of  alt 
kinds  must  depend  on  many  circumstances.  Time,  aod 
place  of  payment,  and  the  condition  of  the  business  ope- 
rations of  the  country,  all  have  their  influence.  Im- 
mense sums  of  money  pass  from  one  point  to  another 
in  the  shape  of  bills  of  exchange,  and  their  value,  from 
a  thousand  circumstances,  must  necessarily  vary.  The 
purchase  of  them  is  a  mercantile  operation  of  constant 
occurrence,  and  of  vast  importance,  indispensibly  ne- 
cessary to  the  existence  of  commerce,  and  (be  enroar- 
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ageineDt  of  trade  and  enterprize,  and  should  not  there-  Pilc»r,  A8*bb* 
fore  be  laid  under  any  unnecessary  restrictions.  Tbb  Banks,  ac. 

^    A  loan  of  money  under  color  of  buying  a  bill  of  ex-  —But  a~To'an  of  \ 
change,  upon  which  more  interest  than  six  per  cent,  per  ™°umieTpreiext 
annum  is  taken,  would  no  doubt  be  usurious.     But  there  °f  buying  a  bill 

of    exLhange    in 

is  a  clear  and  well  recognized  distinction  between  a  sale  which  more  than 

of  a  security  and  a  loan  of  money.     In  any  transaction  wal      changed, 

on  bills  of  exchange,   the  true  test  of  its  nature  is  deter-  "11^^^^  usuri-^ 

mined  by  ascertaining  whether  it  be  actually  a  sale,  or 

ivhetber  it  assumes  the  appearance  and  character  of  a 

sale  merely  to  cover  an  usurious  loan.    The  question  of 

usury  is  sometimes  made  to  depend  upon  the  attitude  of 

the  party  on  the  bill  who  brings  it  into  market,  but  this 

should  be  regarded  only  important,  so  far  as  it  tends  to 

illustrate  the  true  nature  of  the  transaction. 

Some  of  the  Banks  charged  a  larger  premium,  byway  Banks  may  buy 
of  exchange  on  bills  payable  at  four  months,  than  they  fdr  ?e»s"r^nfore^ 
did  on  two  months  bills,  and  it  is  contended  that  this  i»  fh7^'imT^ihc? 
of  itself  conclusive  evidence  of  usury.     The  argument  have  lo  run,  and 

,        .  ,  ,       tlie  TiPk    to    be 

]s,  that  exchange  has  no  reference  to  the  time,  but  only  incurred  by  ihe 
the   place  of  payment.     That  interest  is  taken  for  the  ihe^money"  ma°- 
time,  and   legulaled  by  it,  but  exchange  should  be  the  fp^g'g^'-u^^^^ 
same  whether  a  bill  has  a  long  or  a  short  time  to  run.  ry. 
As  the  exchange  on  a  bill  is  the  difference  in  the  relative 
Talue  of  money  at  different  places,  this  reasoning  would 
have  sbme  plausibility  if  applied  to  a  bill  of  exchange 
payable  in  a  country  where  the  business  and  the  money 
market  are  stable,   and  their  condition  at  a  futuie  day 
could  be  calculated   on  with  some  certainty.     But  here 
the  changes  and  fluctuations  in  the  money  market  and  in 
exchange  are  frequent,  and  their  extent  uncertain.     The 
more  distant  the  time,  the  greater  the  uncertainty.     And 
as  the  hazard  is  increased  by  postponing  the  day  of  pay- 
ment»  aiiinpn^fte  of  Ifce  pitotOm  adel^usHe  to  the\ddi-    \»     ^'^  ^ 

tional  risk,  is  naturally  and  pwperly  demanded.     These  * 
are  matters,  moreover,  that-Jiave  to  bAegulated  byHhe  ^       .^    ^ 

current  value  of  the  various  description  of  bills  at  the 
lime  Aey  are  brought  into  m4|ket^and  are  propeffy  left  :w^ 

to  the  discretion  of  the  parties  concerned  in  the  transac- 
tion. 
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PiLCHBR,  As'Bg.  .  But  it  is  alledged  that  bills  of  exchange  were  purchase 
Thr  Banks,  ac.  ed  by  the  Banks  wi(h  an  understanding  that  they  were  U> 
be  paid  when  due,  at  the  Banks,  and  not  at  the  place 
where  they  were  nnade  payable,  and  that  other  bills  were 
to  be  purchased,  and  the  proceeds  applied  to  the  pay- 
ment of  the  first,  a  premium  by  way  of  exchange,  to  be 
,.  taken  on  all  of  them.  Such  an  arrangement,  had  it  been 
made,  would  have  been  a  mere  contrivance  to  evade  the 
•  statute,  and  clearly  usurious.  But  it  is  denied  positively, 
and  no  proof  is  adduced  in  support  of  the  charge.  UpoQ 
a  careful  examination  of  the  evidence,  we  are  of  opin- 
ion, that  the  bills  were  all  purchased  by  the  Banks,  in 
the  usual  course  of  business,  in  good  faith,  and  that  the 
dealings  between  the  parties  were  not  tainted  with  usury. 
Some  of  the  bills  purchased  by  the  Banks  not  having 
been  paid  at  New  Orleans,  where  they  were  made  paya- 
ble, the  liability  of  the  parties  was  decided  by  the  Chan* 
cellorto  be.  not  the  amount  of  the  bills,  but  the  amount 
paid  for  then)  by  the  Banks,  with  interest  on  that  amount, 
thereby  imposing  on  the  Banks  the  loss  of  the  exchange 
charged  and  received  by  them.  The  propriety  of  that 
decision  is  now  to  be  considered. 

The  general  rule  is,  that  the  holder  may  recover  the 
Holders  of  biUs  ®""^*  ^^^  which  the  bill  is  payable,  with  interest,  and  in 
^^t--  ,  «'^c*'?"pe  certain  cases,  such  expenses  as  may  have  been  occasion- 

which  have  been        ,  ,       .  ,  ^ 

difchoiioreii,  may  ed  by  its  havmg  been  dishonored.     (Smith's  Mercanlik 

mounVofthebni  Law,  side  page  215;  Chitty  on  Bills,  419.)     Theeo- 

Tn'^iSmrca^es  g«gemenl  of  the  drawer  of  every  bill   is,  that  it  shall  be 

the  expenses  in-  paid  at  the  time  and   place  designated,  and  if  it  be  not, 

cidentloihedia.    \  .  ...  .     ,     °    .         '        ,       ,  .  . 

honor,  (Smith's  the   holder  IS  entitled  to  mdemnity  for  the  loss  arising 

cktity  on'siiu,  '"'"O"^  ^bis  breach   of  contract.     The  General  Law  Mer- 

cofding'^'io^  ?he  ^^^^^  ^^  Europe  authorizes  the  holder  of  a  protested  bill, 

mercantile   law  immediately  to  redraw  from  the  place  where  the  bill  was 

eludes  inier^ti  payable  onth#  drawer,  irf  oilier  t^*reimlTu/s'9  himself  for 

Md'  °prem?um!  ^^e jsrinciple  of  fhe  bill  pfotested,  the  contingent  expen- 

*"?,^®>"c^*"S.o  sea  attending  itJind  the  re-exchanffe  which  he  pays.    His 

paid,    (3  KenVa  ..  <^        .  .  ,  ..  .  ^  ^ 

Com  316)  mdemnity  requires  him  to  draw   for  such  an  amount  as 

•f.*^  will  make  good  ihe  |j^ce  gC  the  bill,  together  witllintei- 

est,  and  the  necessary  charges  and  expenses,  and  the  cur- 
rent rate  of  exchange,  where  the  bill  was  payable  on  the 
place  where  it  was  negotiated.     It  is  not  necessary  to  fix 
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the  liability  of  the  parties,  that  he  should  draw  a  bill  for  P"-chbb,  As'bb. 
this  purpose;  their  liability  being  the  same  as  if  it  bad  Thb Banks,  ac 
been  actually  done:  {3  Kent's  Com,,  116.)  Theendor- 
ser,  it  is  true,  when  sued  by  the  endorsee,  may  in-  dorser^and  en- 
quire into  the  actual  consideration  between  themselves,  a^^onside^raiicm 
and  is  only  responsible  to  the  extent  of  that  considera-  maybe  inmiired 

i_    .  '.  L  "D    *  •.  J      .1        .!_        into,  and  iha I  be 

tion,  whatever  it  may  be.  But  as  it  regards  the  other  a  measure  of  re- 
parties  to  the  bill,  they  are  liable  to  the  holder  for  its  full  SXno"  buu^^^^ 
amount.     No  reason  is  perceived  why   this   rule  should  other  panie*  to 

r^         t  ^^®    ^*'^    ^^^    ^**" 

be  varied  when  applied  to  the  Banks.  A  different  lule  He  for  its  full 
might,  as  suggested  by  the  Chancellor,  have  a  tendency  arho?d'ers,'^haTe 
to  suppress  the  sale  of  fictitious  bills.  But  it  might,  on  ^^inS^yidil^^ " 
the  other  band,  lead  to  a  breach  of  good  faith,  and  a  vio- 
lation of  those  contracts  where  punctuality  is  of  vital 
consequence  to  the  commercial  business  of  the  country. 
Let  it  be  decided  that  a  bill  held  by  the  Banks,  and  made 
payable  at  a  distant  point,  upon  the  purchase  of  which 
exchange  has  been  deducted,  can  be  discharged  at  home 
by  the  payment  of  a  sum  less  than  it  calls  for,  and  a 
stiong  temptation  to  the  violation  of  contracts  is  at  once 
presented,  and  a  premium  in  effect  ofTeied  to  the  practice 
of  dishonesty.  If  a  Bank  or  an  individual  were  to  pur- 
chase a  fictitious  bill,  knowing  that  such  was  its  charac- 
ter; that  it  was  made  merely  for  the  purpose  of  borrow- 
ing money,  and  would  be  returned  unpaid,  discounting 
exchange,  as  well  as  interest  thereon,  then  it  is  true  the 
purchase  could  not  be  regarded  as  having  been  made  in 
good  faith,  but  would  be  considered  as  usurious,  and  the 
purchaser  would  not  be  entitled  to  the  full  amount  of  the 
bill.  There  is,  however,  no  evidence  that  such  was  the 
fact  in  relation  to  these  bills. 

With  a  view  to  the  advancement  of  commercial  inter-     Theinterestof 
course,  a  bill  of  exchange  should  be  taken  according  to  commerce     re- 

•i         A       1  A  J     z*.^  .  .      /.  ? .       quires  that  bills 

Its  natural  tenor  and  effect,  as  appeanng  on  the  face  of  it,  of       exchange 

without  requiring  the   purchaser  to  institute  an  inquiry  According  to  ihe 

into  the  true  nature  of  its  origin,  or  the  object  of  the  par-  ^^^^^^  ^^qP°l! 

ties  in  making  it.     No  unnecessary  obstacle  should  be  »n?  ao   inauirjr 

^1-     J  •     4L  /•  ^1  ,-..,./.  ,  into    the   objccl 

placed  m  the  way  of  the  purchase  of  bills  of  exchange  of  the  makeri. 
by  the  Banks.     The  exercise  of  this  power  is  necessary 
to  their  very  existance.    The  business  of  the  country  ex- 
tending itself  as  it  does,  into  several  States,  local  Banks, 
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Tailor  a  Wire  to  suslain  themselves,  must  have  funds  at  those  poiots 
Anbbbson's  Ex.  where  they  are  required  by  commercial  operations,  otber* 
wise  a  drain  of  their  specie  necessarily  occurs,  iind  their 
usefulness  is  destroyed,  if  their  existance  itself  be  not 
jeopardized.  To  create  these  funds  they  must  have  power 
to  deal  in  exchange.  The  payment  of  a  bill  at  the  place 
designated,  is  consequently  of  more  importance  to  them 
in  the  general,  than  the  exchange  received  by  them.  So 
important  has  punctuality  in  the  payment  of  foreign  bills 
of  exchange  been  regarded,  that  in  this  country  damages 
in  the  place  of  re  exchange  are  allowed  in  nearly  all  the 
States,  and  vvere  at  one  time  in  this  State,  on  their  being 
returned  protested  for  non-acceptance  or  non-payment. 
We  are.  therefore,  of  opinion  that  the  Banks  were  enti- 
tled to  the  full  amount  of  the  bills  returned  unpaid,  and 
that  the  decree  of  the  Chancellor  requiitng  the  amoaat 
that  had  been  received  as  exchange  on  them  to  be  refund* 
ed,  is  erroneous. 

The  decree  in  relation  to  the  other  matters  decided 
being  correct,  is  affirmed  on  the  original  errors,  but  on 
the  cross  errors  assigned  by  the  Banks,  it  is  reversed, 
and  cause  remanded  for  a  decree  as  herein  indicated. 

Pilcher,  Duncan  and  Woolley  for  plaintiff;  PvUct 
Tkruston  and  Guthrie  for  defendants. 


Chancery.   Taylor  and  wife  vs  Anderson's  Executor, 

Case  135.  Error  to  the  Garrard  Circuit. 

Husband  and  wife.    SetUement  upon  the  wife, 
JoDOB  Simpson  delivered  the  opinion  of  the  Court 

The  wife,  in  equity,  is  entitled  to  a  settlement  out  of 
her  property.  This,  however,  is  the  exclusive  light  of 
the  wife,  recognized  and  sustained  by  the  Chancellor  for 
her  benefit,  and  usually  enforced  at  her  instance,  whether 
she  occupies  the  attitude  of  complainant  or  defendant, 
seeking  the  aid  of  the  Court  for  this  purpose. 

It  is  competent,  however,  for  the  wife  to  agree  that  the 
fund  shall  be  paid  over  to  her  husband.    The  Court  will. 


Stptembtr  23. 


UisUierifhtof 
the  wife  exela* 
cluaiyely  to  have 
e  setilemeDt  oat 
of  her  property, 
and  to  be  (enfor- 
ced  at  her  io- 
■tance,  whether 
she  occupy  the 
attitade  ot  com- 
plainantordeft. 
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it  K  Irue,  under  cerlaia  circumstances,  require  a  settle-  Taylor  *  Wife 

Client  to  be  made  by  the  husband,   notwithstanding  her  akdeuson'bEx. 

consent  to  the  contrary:   (2  Slory's  Equihj,  644.)  seeking  the  cid 

In  this  case  the  husband  and  wife  have  united  in  a  bill  ?or;^buuhe'w?fe 

seeking  the  aid  of  tiie  Court  to  compel  the  defendant  as  {jj^^'fundlho/rbe 

executor,  to  pay  over  to  the  husband  a  legacy  in  his  hands,  paid  to  the  hus- 

,.,...,.  ...1     .        rriL  .  I  J  Dand»  the*  there 

to  wDicn   the  vviie  is  entilled.     Ihe  executor  alone  oe-  are  exceptions  to 

niands  a  settlenjenl  for  the  wife  out  of  the  estate  in  his  Sfo^y"«W-644.> 
hands.     She  does   not  ask  it,  but  is  solicitous  that   it     ,„,      ^    ^ 

L       .  .  .        .  .         .         ,       .         I        o.  .    J      ..    .         When  the  hus- 

shouid  be  decreed  to  her  husband,     bhe  married,   it  \s  band  and  wife 

tiue,  in  opposition  to  the  wishes  of  her  friends,    but  her  the*  wTfe%  prop^ 

husband  is  proved  to  be  industrious,  frugal  and  unexcep-  f^' be  p^d°u)^fh© 

lionable  in  his  habits  and  moral  character.     He  treats  husband,  and  it 

his  wife  with  kindness  and  affection,  and  no  reason  exists  induatiious,  eco- 

why  the  Court,  in  opposition  to  her  wishes,  should  insist  Jnd**piude^*^in 

upon  a  settlement,  except  that  the  husband  has  very  little  the  management 

,  ^  oi  his  property, 

piOperty  of  his  own.  and  living  in  har- 

As  tlie  husband,  however,  is  not  involved  in  debt,  as  uife',  the  Chan- 

he  is  industrious  and  economical  in  his  habits,  and  care-  xeqlure^he'pro^^ 

ful  and  prudent  in  the  management  of  his  property,  liv-  erty  to  be  settled 

./..        T    .     .  .  r..        .      ..  J  on^the  wife,  but 

ing  with  ms  w^fe  in  harmony,  who  confides  m  him,  and  upon   the   wife 

joins  in  bis  application  for  the  payment  of  this   fund  to  being ^'exami^ed 

fcim,  we  are  of  opinion  that  the  Chancellor  should  not  *°<^   consenting 

,  *  1  ^^    ^V^^   Court, 

■require  the  fund  to  be  settled  upon  the  wife,  but  should  deeret  its  pay- 
decree  its  payment  to  the  husband,  adopting  the  precau-  Juid. 
lionary  measure  of  ascertaining  by  the  examination  of 
the  wife  in  open  Court,  whether  or  not  she  waives  a  set- 
tlement and  consents  that  the  money  shall  be  paid  over 
1o  her  husband.  And  if  the  wife  shall  not  have  attained 
the  age  of  twenty  one,  retaining  the  cause  until  that  time 
tirrives,  so  that  she  may  be  of  full  age  when  such  exami- 
tiation  is  made  and  consetit  given. 

The  Court  below  having  appointed  the  executor  trus- 
tee, and  authorized  him  to  retain  the  legacy  for  the  use 
-of  the  wife,  and  having  dismissed  the  complainants'  bill 
with  costs,  the  decree  is  reversed  and  cause  remanded 
for  further  proceedings  and  decree  as  herein  indicated. 

G.  R,  McKet  for  plaintiffs;  Bradley  for  defendant 
Vol.  VII.  70 
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Chawcert. 
Case  136. 


StpUnnher  24. 


Where  severftl 
attachments  of 
creditors  against 
the  same  fond 
oome  in  succes- 
aion  to  the  hands 
•f  the  same  offi- 
cer or  his  depu- 
ties, it  is  the  ia- 
ty  of  the  officer 
to  execute  them 
in  the  order  in 
which  they  were 
delivered,  tho* 
zeceiTed  bj  dif- 
fereat  deputies; 
and  though  the 
process  he  not 
in  fact  executed 
according  to  that 
order,  the  Ghan- 
oellor  haying 
possession  of  the 
funds  will  dis- 
tribute it  accor- 
ding^ to  the  rule 
-which  should 
have  governed 
the  officer  in  iis 
execution. 


Clay  v$  Scott,  &c. 

Error  to  the  Bourbon  Circuit. 

Priority  of  liens  of  atlaching  creditors.     Sheriffs,     Ser- 
vice of  process. 

Chief  Justice  Marshall  deliTered  the  opinion  of  the  Court. 

The  rule  stated  in  the  case  of  Nutter  vs  Connett,  (3 
B.  Monroe,  203,)  that  between  attaching  creditors  the 
first  levy  gives  the  prior  lien,  has  not  been  adhered  to  in 
subsequent  cases.  In  Kennon  vs  Ficklin,  (6  B.  Monroe, 
414.)  the  principle  is  asserted,  and  as  we  think,  estab- 
lished upon  sound  and  sufficient  reasons,  that  when  several 
attachments  against  the  same  fund,  come  in  succession  to 
the  hands  of  the  same  officer  or  of  his  deputies,  the  law 
makes  it  the  duty  of  the  officer  to  execute  them  in  the  order 
in  which  they  have  been  received  ;  and  that  although  when 
the  process  comes  to  the  hands  of  different  deputies,  this 
order  of  service  may  happen  to  be  reversed  without  fault, 
the  Chancellor  having  the  fund  in  his  hands  under  all  of 
the  attachments,  will  distribute  it  according  to  the  rule 
which  should  have  governed  the  execution  of  the  process. 
It  is  true  that  there  may  be  no  actual  lien  in  the  particu- 
lar case  until  the  levy  of  the  attachment  or  service  of  the 
sobpoBna  in  that  case.  But  every  party  resorting  to  this 
remedy  has  a  right  to  rely  on  the  Impartiality  and  dili- 
gence of  the  officer,  and  upon  his  performance  of  bis 
duty  in  serving  the  process  in  the  order  in  which  it  comes 
to  his  hands.  Every  party  has  a  light  to  the  observance 
of  this  rule,  whether  the  office  of  Sheriff  be  carried  on 
by  one  or  by  several  agents.  And  we  are  satisfied  that 
the  end  of  justice  and  the  purity  of  its  instruments  and 
administration,  are  better  secured  by  stopping  the  iodi- 
vidual  struggle  for  precedence  when  the  claims  of  the 
contending  parties  are  committed  to  the  officers  of  the 
law,  than  if  these  officers  were  subjected  to  the  various 
incentives  which  private  interest  might  address,  to  induce 
a  departure  from  duty. 
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Without  entering  into  any  further  discussion  of  the  c***^ 

subject,  we  feel  bound,  for  the  reasons  given  in  the  case       Scott,  ac. 
of  Kennon  vs   Ficklin,  ^c,   to  adhere  to  the  rule  laid  " 

down  in  that  case ;  and  as  under  that  rule  H.  Clay,  se- 
nior, whose  process,   (together  with  that  in  one  other 
case,)  came  first  to  the  hands  of  the  Sheriff  of  Fayette 
county,  (in  which  all  the  subpoenas  were  served  on  the 
guarnishee,  Hughes,)   was  entitled  to  be  preferred  to  all 
of  those  parties  whose  process,  though  coming  afterwards 
to  the  Sheriff's  hands,  was  served  before  or  at  the  same 
time  with  his,  it  follows  that  in  postponing  his  claim  so 
as  to  deprive  it  in  fact  of  any  participation  in  the  fund, 
tl)e  decree  is  erroneous  to  his  prejudice.     We  perceive  in 
the  decree  no  other  error  but  in  the  violation  of  the  true 
order  of  precedence,  and  the  writ  of  error  being  prose- 
cuted by  H.  Clay,  senior,  alone,  it  is  not  deemed  neces- 
sary, in  reversing  the  decree,  to  disturb  it  further  than  is 
necessary  to  secure  to  said  Clay  the  precedence  to  which 
he  is  entitled  in  the  distribution  of  the  fund.     This  may 
be  done  on  the  return  of  the  cause  by  a  direct  order  upon 
the  party  or  parties  who  have  actually  received  a  portion 
of  the  fund,  which  they  would  not  have  received  if  the 
claim  of  Clay  had  been  allowed  the  precedence  to  which 
according  to  the  principles  of  this  opinion  it  was  enti- 
tled.    But  as  Clay  (with  one  other  party,)   was  entitled 
to  such  precedence  as  would  have  certainly  secured  the 
whole  of  his  claim,  he  should  not  now  be  subjected  to 
the  loss  of  any  part  of  it.     And,  therefore,  if  under  such 
an  order  as  is  above  indicated,  his  claim  should  not  be 
satisfied,  he  will  be  entitled  to  a  like  order  or  decree 
against  the  parties  who  were,  by  the  decree,  allowed  the 
precedence  and  have  received  the  money  to  which  he  was 
entitled,   and   these  parlies  should  have  a  decree  over 
against  others  who  have  received  what  they  are  not  enti- 
tled to.  « 

Under  this  disposition  of  the  case  the  cross  errors  of 
B.  Scott  are,  as  we  understand,  withdrawn.  But  they 
are,  in  effect,  disposed  of  in  saying  that  there  is  no  other 
error  in  the  decree  except  in  the  order  of  precedence  in 
distributing  the  fund.  With  regard  to  the  claim  of  E.  ' 
Dudley,  whose  process  came  to  the  hands  of  the  Sheriff 
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PA  NY 

V3 

Bridges. 


Kaictoad^Com-  of  Payette  at  the  same  time  with  that  of  H.  Clay,  sehn^ 
we  have  had  some  difficulty  in  determining  whether  k 
should  not  receive  the  bene6t  of  the  reversal  on  Clay's 
writ  of  error. 

But  as,  notwithstanding  the  consolidation  of  the  va- 
rious attachment  suits,  each  claimant  is  in  fact,  a  sepa- 
rate suitor,  so  far  as  regards  (he  prosecution  of  his  own 
claim,  we  are  inclined  to  the  opinion  that  Dudley,  having 
neither  prosecuted  a  writ  of  error  nor  complained  in  any 
manner,  of  the  postponement  of  his  claim,  should  be 
understood  as  being  content  to  abide  by  the  decree. 

Wherefore,  the  decree  is  reversed  in  favor  of  H.  Clay 
alone,  and  the  cause  is  remanded  for  further  decree  and 
proceedings  between  him  and  the  other  parties,  as  above 
indicated. 

B,  4"  A.  Monroe,  Smilh  and  Robertson  for  plaintiff; 
Pindell  for  defendants. 


Chawcerv. 


Ca^e  137. 


September  24. 


Case  stated  in 
fhebill. 


Lexington  and  Ohio  Railroad  Company 
vs  Bridges. 

Error  to  the  Louisville  Chancery  Court. 
Trusts.     Limitalion.     Mistakes.     Lapse  of  time. 

Judge  Simpson  delivered  the  opinion   of  the  Coort — Chief  Justice 
Marshall  did  not  eit  in  this  case. 

Bridges  having  an   unsatisfied   judgment   against  the 

Railroad  Company,  upon  which  an  execution  had  been 

returned  no  property,  brought  this  suit  in  Chancery,  toob* 

tain  satisfaction  of  his  judgment,  making  various  indi* 

viduals  defendants,  alledging   that  some  of  them  were 

indebted  to  the  company  on  account  of  Ihe  reception  of 

illegal  dividends,  others  on  account  of  stock  subscribed, 

and  that  others  had  acted  as  Directors  and  Managers  of 

the  affairs  of  the  company,  and  by  declaring  a  distriba* 

tion  of  the  profits,  when  no  profits  existed,  had  by  their 

illegal  management  of  a  fund  set  apart  by  the  charter  for 

the  payment  of  the  debts,  of  which  they  had  the  cootroir 
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rendered  themselves  individually  liable  to  the  creditors  Hailroad  Coa- 
of  the  company.  »« 

The  individuals  who  acted  as  Directors  at  the  time  the       B"**'^'^^ 


/ 


dividends  weie  made,  rely  in  their  defence  on  the  follow-  ed^upir^in'thJ 
ing  grounds:     First,  that  there  were  nett  profits  to  divide,   answer. 
and  consequently  the  declaration  of  the  dividends  was 
legal,  and  authorized  by  the  charter. 

Secondly,  if  there  were  no  profits  to  divide  among  the 
stockholders,  that  in  declaring  the  dividends  they  acted 
'  in  good  faith,  under  a  mistaken  conception  it  may  be  of 
^*hat  constituted  profits,  and  without  a  full  knowledge  of 
the  actual  state  of  the  affairs  of  the  company,  having  •' 
been  mislead  by  an  incorrect  exposition  of  its  condition  \ 
presented  by  the  officer  regularly  appointed  and  aulhori-  \ 
zed  under  the  charter  to  keep  its  accounts,  but  without  ; 
any  wrongful  intention  on  their  part,  and  that  therefore  ; 
they  are  not  individually  responsible. 

In  the  third  place,  they  plead  and  rely  upon  the  statute 
of  limitations. 

Lastly,  they  aver  that  other  suits  had  been  brought  by 
the  company's  creditors,  previous  to  the  institution  of 
this  one,  for  the  recovery  of  various  demands,  exceeding 
the  whole  amount  of  the  dividends  in  controversy,  and 
that  the  suits  so  brought  will  exhaust  the  whole  fund, 
and  leave  nothing  for  the  complainant. 

This  case  presents  substantially  the  same  facts  that 
were  contained  in  the  case  of  Graiz  vs  Rtdd.  (4  B,  Mon- 
roe, 178.)  The  Court  in  that  case  decided  that  there 
were  no  nett  profits  at  the  time  the  dividends  were  made* 
For  the  reasons  there  assigned,  whiclr  it  is  now  unneces- 
sary to  recapitulate,  we  entertain  the  same  opinion. 
This  point  in  the  defence  must  therefore  be  regarded  as 
pntenable,  and  not  open  for  further  debate  or  discussion. 

The  liability  of  the  Directors  to  the  creditors  of  the 
"^  company,  on  account  of  having  misapplied  this  fund,  if 
not  expressly  adjudged,  was  intimated  in  that  opinion. 
The  order  directing  the  payment  of  these  dividends  out 
of  the  trust  fund,  was  deemed  illegal  on  the  part  of  the 
Directors  who  concurred  in  the  act,  and  Gratz,  one  of 
the  Directory  who  concurred,  being  also  a  stockholder, 
and  having  received  the  money,  was  held  accountable  for 
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BiiLKoin  Com-  the  dividends  in  Lis   Iiarrds  so  illegally  paid  over.     Wc 
va  are  not  of  opinion  thai  in  directing  the  payment  of  these 

_    «iii>ow<.  _  dividends,  there  was  any  thing  fraudulent   on  the  pari  of 
the  Directory.     They  no  doubt  believed  that  they  were 
acting  legally  and   properly.     They  supposed  that  profits 
existed,  when  in  reality  there  weie  none.     If  they  are  to 
be  held  individually  liable  on  account  of  this  mistake,  it 
must  be  on  the  gionnd.  that  if  it  were  an  error  of  judg* 
ment,  by  accepting  Ihe  oflTice  they  professed  lo  be  in  iht 
possession  of  the  skill  and  qualifications  necessary  for  a 
faithful  discharge  of  all  its  duties,  and  are  therefore  not 
exonerated   when  the  injurious  act  results  Irora  the  ab- 
sence of  such  qualifications,  or  if  it  were  a  mistake  of 
fact,  that  in  accepting  the  position  they  occupied,  they  as- 
surried  the  discharge  of  certain  duties  to  the  company  and 
lo  those  persons  dealing  with  it.  the  faithful  performance 
\       of  which  required   the  exercise  on  their  part  of  unremit- 
ting vigilance  in  relation  to  the  condition  of  the  matters 
intrusted   to   their  control,  as   uell  as   a  reasonable  and 
'      prudent  discretion  as  to  the  manner  in  which  they  were 
managed,  and  that  they  failed  to  use  as  much  vigilance 
on  Ihe  occasion  as  the  responsibility  of  their  position  im- 
posed on  then).     We  are  satisfied,  however,  that  if  they 
;       were  guilty  of  negligence  to  any  extent,  it  is  not  of  ihal 
<        gross  and  palpable  character  that  would  render  their  con- 
y        '        duct  80  reprehensible  as  to  subject  them   to  the  imputa- 
tion of  a  personal  or  even  a  legal  fnuid. 

Assuming  for  the  present,  without  however  deciding 
the  point,  that  they  might,  by  the  exercise  of  a  proper 
vigilance,  have  ascertained  the  fact  to  be  as  it  actually 
existed,  that  there  was  nothing  properly  subject  to  divis- 
ion, and  that  their  failure  in  this  respect  imposes  on  them 
a  personal  liability  for  the  fund  so  illegally  disposed  of, 
we  are  next  to  inquire  whether  the  statute  of  limitations 
has  any  application  in  a  case  of  this  kind,  so  as  to  dis- 
charge them  from  this  liabilitv. 

It  is  contended  that  the  statute  can  have  no  operation 

Incisesofdi-  *"  ^^'^^  ^^se,  for  various  reasons.     In  the  first  place,  it  is 

Teci,expre8«tind  argued  that  the  Directory  were  trustees,  holding:  and  man* 

contmamgirusls         . 

of  a  purely  equi-  aging  the  fund  misapplied  for  the  benefit  of  the  creditors. 
table  netare,  the  .  I^i     ^    .  r  .       .     .1         .       ,  .  ..    * 

Chancellor  does  ttnd  that  in  cases   of  trust,  the  statute  cannot  be  relied 
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vpoo.    Il  is  irue,   that  in  cases  of  direct,  express  and 
continuing  trusts  of  a  purely  equitable  nature,  the  statute 
of  limitations  is  not  applied  by  the  Chancellor.     But 
wheie  the  trust  is  not  strictly  of  this  character,  where  it 
is  limited  in  its  duration,  or  where  the  party  seeking  re- 
dress has  a  legal  remedy,  and  a  Court  of  law  has  con- 
current jurisdiction  with  a  Court  of  equity,  the  rule  does 
not  apply  ;  but  the  statute  is  permitted  to  have  its  opera- 
tion whether  the  suit  is  brought  at  law  or  in  chancery. 
It  may  be  that  for  the  injury  here  complained  of,  if  the 
Directors  were  personally  liable,  a  creditor  could  have 
maintained  his  action  at  law  against  them.     He  could 
bring  his  action  at  law  against  the  company  for  his  debt — 
it  was  a  legal  demand.     If  the  persons  entrusted  with  the 
funds  of  the  company  for  the  payment  of  debts  misappro- 
priated those  funds,  and  he  was  injured  by  the  act,  why 
should  he  not  have  a  right  to  an  action  on  the  cose  against 
ihem  for  the  injury  sustained  by  their  illegal  conduct? 
In  the  cose  of  Rowe  vs  Williams,dec\ded  at  the  fall  term, 
1846.  (anU  202.)   it  was  held  by  this  Court,  that  the 
Sheriff  was  liable  iiT  an  actioa  on  the  case,  to  the  securi- 
ty in  an  injunction  bond,  for  the  injury  he  had  sustained 
by  being  rendered  liable  for  the  debt,  by  the  misconduci 
of  the  Sheriff,  in  the  management  of  the  execution  against 
Che  principal  debtor.     That  case  was  decided  upon  the 
principle  that  the  plainiiflf  had  a  direct  interest  in  the 
maaagement  of  the  execution.     That  the  breach  of  duty 
on  the  part  of  the  Sheriff,  whereby  this  interest  was  inju- 
riously affected,  was  an  injury  to  a  legal  right,  by  the  vio. 
latioQ  of  a  legal  duty.    The  same  reason  would  seem  to 
appi)'  in  this  case.    The  creditors  had  a  direct  interest  in 
the    management  of  this  fund.     Its  proper  management 
was  a  legal  duty.    The  complainant  had  a  legal  right  to 
the  demand  sued  for,  and  any  injury  which  he  sustained 
by  a  breach  of  duty  on  the  part  of  the  Directors,  was  ac- 
toally  an  injury  to  a  legal  right  by  the  violation  of  a  legal 
duly. 

But  whether  a  creditor  could  or  not  maintain  an  action 
on  the  case  against  the  Directors,  for  a  breach  of  duly 
opeiating  to  his  prejudice,  it  is  entirely  certain  that  the 
trust  imposed  on  them  by  their offi-c,  was  not  a  continu- 


PANT 
V6 

Bbiuqm. 

not  apply  Uie 
stalute  or  limi- 
tations ;  bat 
'vvhere  the  trust 
id  not  strictly  of 
that  character, 
and  'uhere  the 
party  sebkiog  re- 
dress has  a  legal 
remedy,  and  a 
Court  of  law  con- 
current juri^dic* 
tion,  the  rule 
does  not  appl^: 
the  statute  will 
be  applied  in  a 
Court  oi  chance* 
ry  as  in  a  Court 
of  law. 

Might  not  acred* 
itor  of  an  incor- 
poraied  compa- 
ny maintain  a 
suit  ai  law  a- 
gainst  the  tnis- 
tees  of  the  com- 
pany for  mis- 
management ifi 
improperly  de- 
claring dividends 
and  paying  out 
the  funds  of  the 
company  to 

the  ciiockholdeis 
wiien  there  was 
in  fact'no  profits 
to  divide?— Qr. 


The  (rust  confi. 
ded  to  the  trus- 
tees of  nn  incor- 
porated compa- 
ny, who  were  on- 
ly in  office  for  a 
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Bailroad  CoBi.  rng  and  subsisting  one,  but  one  that  terminated  with  the 
V8  expiration  of  the  period  for  which  they  were  chosen,  and 


Briugbs. 


that  the  tenure   of  their  oflice  being  litrjiicd,   so  was  the 
nmi^conanu^^^  tfust  that  it  devolved  upon  thein.     By   the   provisions  of 

trust,  but  lermi-  the  charter,    the  Directors  are   lo   be  elected  annually, 
nated  with  their  ' 

term  of   office,   The  duration  of  the  trust  that  they  undertake  is  limited 

agam  eiigibufA   i^  its  nature.     They   remain   in  ofTice  but  a  single  year. 

poinS  the  lat"  ^^^^^  ^^^y  S^  ^^^^  ^^  ^^^^  ^'^^^  ^^^^®  ^^  ^^  trustees.     Be- 

ter  appointment  jng  no  ion'^er  trustees  tliere  is  no  continuing  trust,  either 
was  also  tempo-  .  °  ,.  ,  ,     ,  ,  r,,       i  •      i        t 

rary,  and  there-  as  it  respects  creditors  or  stockholders,     bhould   they  be 

cominuingTrus*  re-elected  and  remain  in  office,  it  will   be  the  commence- 
as  withdraws  it  y^ent  of  a  new  trust,  and  not  a  continuation  of  the  old 

from  the  opera- 
tion of  the  stat-  one.  They  will  hold  the  o05ce  alone  by  their  new  ap- 
pointment, which  both  vests  the  power  and  creates  the 
trust.  It  is,  therefore,  perfectly  apparent  that  this  trust 
is  a  limited  and  not  a  continuing  trust,  and  therefore,  not 
such  a  trust  as  is  withdrawn  from  the  operation  of  the 
statute  of  litnitations. 

In  the  case  of  the  Bank  of  the  United  Stales  vs  Dd- 
lam,  SfC,  (4  Dana,  574.)  it  was  decided  that  the  statute 
of  limitations  applies  to  only  such  actions  of  debt  as  are 
founded  on  contracts  in  fact,  and  not  to  such  obligations 
as  are  imposed  either  expressly  or  constructively,  by 
mere  law.  On  the  strength  of  that  decision  it  is  contend- 
ed that  the  obligation  in  this  case  on  the  Directors,  was 
imposed  by  the  charter;  that  if  a  suit  at  law  bad  been 
brought  against  them  they  could  not  have  relied  upon  the 
statute  of  limitations,  and  having  been  sued  in  chancery 
they  should  not  be  permitted  to  avail  themselves  of  it 
That  decision  was  made  upon-  the  particular  phraseology 
of  the  statute  of  limitations,  which  by  its  language,  is 
made  to  apply  only  to  such  actions  of  debt  as  are  '*grouDd- 
ed  upon  any  lending  or  contract  without  specialty."  By 
the  statute  which  was  the  foundation  of  the  suit  in  that 
case,  it  was  provided  that  the  estate  of  every  shareholder 
should  be  liable  for  the  payment  of  all  demands  contract- 
ed by  the  corporation,  upon  the  failure  of  the  incorporate 
funds  to  discharge  the  same.  The  statute  imposed  a  di- 
rect liability,  to  enforce  which  at  law,  an  action  of  debt 
was  the  appropriate  remedy. 
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In  Ihis  case  the  statute  imposes  no  personal  Habifity  ^''•^^jj^  ^'^* 
upon  the  Directors  for  the  payment  of  the  debts  of  the  vs 

company.     Their  liability,  if  any  exist,  results  from  their  ""  ''' — 

««  1  II  •  1^1  The  statate  in* 

own  wrongful  act,  and  the  appropriate  remedy  at  law  corporating  ibe 
against  them,  would  be,  if  they  are  Hable  at  law,  not  oblo°*'*£jnro!5 
debt,  which  could  not  be  maintained,  but  an  action  on  Ck)mpany  impo- 

.  .  .   •     •  ^  ,.     .      .  ,     ses  no  peisontfl 

the  case,  against  which  the  statute  of  limitations  can  al-  liability  upon  the 
ways  be  relied  upon,  so  that  there  is  ati  essential  differ-  pjl^^"  of  the 
cnce,  both  as  it  regards  the  foundation  of  the  liability  debts  of  die  com- 

°  J    pany.    it  any  a- 

and  the  appropiiate  action  at  hiw,  between  that  case  and  rises,  ii  must  be 

..  rr     r  the  resuUof  their 

mis  one.  wrongful     acts. 

It  is.  however,  contended  that  the  stat-uteof  limitations  be^^tbeTppToTri? 
has  no  application  where  a  fraud  has  been  perpetrated  or  ate  lemedy,  to 

,  .  .11.  .  J      \.    I  which  limitatioa 

a  mistake  exists,  until  a  discovery  is  made  of  the -com*  might  be  jtlead. 
mission  of  the  one  or  the  -existence  of  the  other.  The 
exemption  from  the  operation  of  the  statute,  has  «ome. 
times  been  limited  to  cases  of  fraud  only.  But  accord- 
ing to  the  decisions  of  this  Court  in  Crane  vs  Praiher, 
(4  /.  J.  Marshall,  75.)  and  Frankfort  Baitk  vsMarkky. 
(I  Dana,  373,)  the  statute  does  not  apply  where  ei4ber 
fraud  or  mistake  exists,  until  their  existance  is  discover- 
ed. As  the  Directors  were  not  guilty  of  fraud,  but  com- 
mitted A  mistake  in  distributing  the  fund,  wtat  effect^is 
thereby  produced  upon  the  application  of  the  statute  in 
their  favor?  When  the  existance  of  a  mistake  is  said  to 
relieve  the  remedy  for  the  rediess  of  the  injury  occasion- 
ed by  the  mistafke  from  the  effect  of  the  statute,  what 
kind  of  a  mistake  is  contemplated  ?  Is  it  not  a  mistake 
made  by  the  complaining  party,  under  which  he  labois, 
which  has 'woiked  him  an  injury,  and  to  redress  whick 
he  cannot  be  said  to  have  a  catise  of  action  until  its  ex- 
istance is  discovered  ?  ^^  ^^^^^  ^^^^^ 
The  mistake  relied  upon  in  this  instance  is  of  a  differ-  piamingpaity  to 

*      i_  *  Tr  -i  I  J    J         I-      •        .1         «.     .    «^oid  the  effect 

ent  character.     If  it  can  be  regarded  as  having  the  effect  el  the  atatateof 
ascribed  to  it,  still  lite  party  who  seeks  to  shelter  himself  ^oindoffaiiiw 

fiorn  the  operation  of  the  statute  under  such  an  excuse,   w  Jwco^«r  ihj 
t_i         It  .         ft  ..I  «        mistaKe,   which 

must  snow  that  by  the  exercise  of  that  vigilance,  which  "  ^^^  the 
the  law  requires -on  the  part  of  every  creditor,  he  could  coTery,*he  mnst 
not  have  made  an  earlier  discovery  of  the  matter  relied  SfTp?opeV°d?- 
iipon.  Now  it  is  apparent,  that  by  the  proceedings  on  the  ?'ce  of  vigilance 
part  of  the  company  in  the  fall  of  the  year  1837,  the  report  hw Tight 
Vol,  VII.  71 
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Bailboad  Com-  of  the  committee  on  this  subject,  the  reference  to  arbicia* 
tors  and  their  award  made  thereon,  as  much  in  relation  to 
these  dividends  and  the  action  of  the  Directory  in  order- 
ing their  distribution  was  ascertained  and  made  publicly 
known,  as  has  hitherto  been  made  known  or  exhibited, 
all  of  which  could  have  been  known  by  any  creditor  who 
would  have  availed  himself  of  the  ordinaiy  means  of  a^ 
quiring  information  on  such  subjects. 

The  statute  of  limitations  is  founded  upon  the  soundest 
principles  and  the  wisest  policy.  It  should  be  permitted 
to  have  its  effect  in  all  cases,  where  its  operation  would 
not  work  evident  injustice.  There  is  a  very  cogent  rea- 
son in  favor  of  its  operation  in  this  case. 

It  is  very  evident  that  the  liability  of  the  Directors 
The  Directors  of  cannot,  if  they  be  liable  at  all,  exceed  the  amount  of  the 
Ohio'^^Kaiiro^  ^^^^  improvidently  distributed  by  them,  and  that  if  they 
^";p*°y  ,c°"'^  should  have  to  pay  the  amount  of  that  fund  to  the  crcdi- 

not  be  made  res-  '    ^ 

ponsibie  beyond  tors,  they  would  in  equity,  be  entitled  to  reclaim  it  for 

the  fands  which  their  indemnity,  from  the  stockholders  who  had  received 

diS?iibVtedto"iho  i^-  .Now  the  right  of  the  stockholders  to  rely  upon  the 

BU)ckhoider3,and  statute  of  limitations  against  any  suit  brought  to  reclaim 

are    entitled    to     ,  i.    .  ,       ,     .  ..        ,  ,  »     ,       ?  •  n 

have  that  am't.  these  dividends  is  unquestionable.  Indeed  it  may  well 
Habil*  ^  ™****  be  doubted  whether  they  would  be  liable  to  any  proceed- 
ing for  this  purpose,  on  the  part  of  the  Directors,  except 
an  action  of  assumpsit  for  money  had  and  received,  and 
whether  proceeded  against  by  the  creditors  or  the  Direc- 
tors,  it  is  perfectly  evident  that  they  might  avail  them- 
selves of  the  limitation  to  defeat  a  recovery.  Great  in- 
justice would  then  be  done  the  Directors,  if  the  statute 
of  limitations  would  not  operate  in  their  favor  when  sued 
for  this  fund,  but  would  operate  against  them  when  a  suit 
was  brought  by  them  to  have  it  refunded.  The  hardship 
and  injustice  appear  more  manifest  when  it  is  recollected 
that  their  liability,  if  it  exists  at  all,  arises  from  a  mere 
error,  and  not  from  any  wilful  or  fraudulent  misconduct. 
^   ^.  ,      We  have,  therefore,  come  to  the  conclusion  that  the 

The  Duectors  of   rx.       ,        ,  ...         ,  .,  -  t.     .. 

said  company  Directors  have  a  right  to  rely  upon  the  statute  of  limita- 
Sriapw^'of  ume  ^'^"^  >"  ^^^^  ^^^se,  and  that  its  effect  is  to  discharge  them 
in  a  proceeding  from  all  personal  liability  to  the  complainant,  moie  than 

in    chancery   by  "^         .  /  ....  ^    . 

ajudgmentcredi-  five  years  having  elapsed  from  the  time  the  action  of  ine 
pany°  to  ^endeI  Directors  in  relation  to  these   dividends  was  publicly 
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kfiovvn  before  he  insliluted  this  proceeding  against  them.  Baxlkoad  Com- 

The  doctrine  of  this  decision  on  this  point*  we  think  is  ve 

fully  sustained  by  the  principles  of  the  case  of  Kaneys  "»*»• 


Bloodgood  d  al  (7  JohnsorCs   Chy.  Rep.  89.)  and  the  tSs^nsibiroa 
cases  there  referred  to.  JJo^T'dS^ 

But  as  the  decree  of  the  Chancellor  is  against  some  of  lion  of  the  mon- 
the  stockholders  for  the  dividends  received  by  them,  as  dividends,  when 
well  as  against  those  persons  who  acted  as  Directois  ^o%'roT  to  m1' 
when  such  dividends  were  declared,  and  as  other  credi-  ^"^2:,  ^^^•?' 
tors  are  alledged  to  have  a  prior  lien  on  this  fund  in  the  Johnson's  oky. 
hands  of  the  stockholders,   by  having  brought  suits  to     ^' 
reach  it,   before  the  commencement  of  this  suit  by  the 
complainant,  and  such  creditors   having  been  made  de- 
fendants, and  the  demand  of  the  Northern  fiank,   the 
President,  Directors  &l  Co.  of  said  Bank  being  one  of  the 
said  creditors,  having  been  by  the  decree  postponed  to  the 
complainant's  demand,  we  are  next  led  to  enquire  into 
the  propriety  of  the  action  of  the  Chancellor  in  refusing 
to  set  aside  the  order  taking  the  complainant's  amended 
bill  for  confessed,  end  to  permit  the  answers  of  the  de- 
fendants to  be  filed.     On  the  I5th  of  October,  1844,  the 
amended  bill  was  filed  making  the  complainants  in  those 
prior  suits  defendants.     Process  on  this  amended  bill  was 
executed  in  November  following.     The  cause  was  set  for 
trial  on  the  13th  of  December  of  the  same  year;  was 
heard  on  the  17th,  and  the  decree  rendered  on  the  20th 
of  the  same  month.     On  the  3d  day  of  January,  1845, 
during  the  same  term,  the  Northern  Bank  and  other  de- 
fendants, made  a  motion  to  file  answers  to  the  amended 
bill,   which   answers   were  then  offered.    They  filed  in 
support  of  their  motion,   the  affidavit  of  M.  C.  Johnson, 
their  counsel.    He  states  in  his  affidavit  that  he  was  em- 
ployed by  the  defendants,  in  the  month  of  November, 
immediately  after  the  service  of  process  upon  them,  to 
file  their  answer.     That  he  forthwith  sent  for  a  copy  of 
the  amended  bill,  which  was  transmitted  to  him.     That 
he  was  compelled  to  go  to  Cincinnati  on  business,  and  on 
his  return  had  to  attend  the  Federal  Court  at  Frankfort, 
and  the  Fayette  Circuit  Court  having  had  a  chancery  and 
criminal  term,  which  had  been  continued  from  time  to 
time,  until  the  23d  of  December,  he  bad  been  almost 
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**"'*p1ln Y  ^^*'  constantly  engaged  in  professional  business.    That  betif^ 
V8  in  the  habit  of  attending  to  chancery  business  ia  the  Cir- 
—  cuit  Court,  it  did  not  occur  (o  him  that  immediarte  atten- 
tion to  this  case  was  indispensably  necessary,  at  least 
until  after  the  expiration  of  the  Fayetle  term,  before  which 
fime  arrived  he  was  informed  that  the  decree  in  question 
had  been  rendered  against  his  clients.     Now  when  it  n 
considered  that  the  defendants  were  prompt  in  their  ap- 
plication to  counsel,  who  having  been  closely  occupied 
by  his  professional  engagements,  from  the  time  he  was 
spoken  to,  until  the  decree  was  rendered  against  his  cli- 
ents, was  prevented  from  attending  to  the  preparation  of 
their  answer ;  and  when  it  is,  moreover,  considered  that 
a  very  short  period  of  time  had  elapsed  between  the  ser- 
vice of  the  process  on  the  amended  bill  and  the  hearing 
of  the  cause,  and  that  the  answers  were  tendered  imme' 
diately  afterwards,  during  the  same  term,  it  seems  to  i>s 
that  it  would  r>ot  have  been  an  unreasonable  indulgence 
to  have  sustained  the  motion,  and  allowed  the  answers 
to  be  filed.     And  inasmuch  as  the  decree  has  to  be  re- 
versed, and  as  it  may  be  material  so  far  as  the  Directors 
are  concerned,  that  the  funds  in  the  hands  of  the  stock- 
holders should  be  appropriated  to  the  payment  of  debts 
according  to  their  priorities,  and  as  the  decree  in  this 
case  is  against  said  fund  in  the  hands  of  three  of  the 
stockholders,  the  defendants,  on  the  return  of  the  cause 
to  the  Court  below,  are  allowed  to  file  their  answers,  so 
that  it  may  appear  whether  any  other  creditor  has  pro- 
ceeded against  this  fund  before  the  complainant,  so  as  to 
have  acquired  a  previous  lien  thereon. 
The  decree  is  also  against  Robert  Wickliffe.  and  the 
Ti  was  error  to  question  occurs,  whether  or  not  there  is  any  error  in  it, 
BtockhoidSr"'  of  SO  far  as  he  is  concerned.    The  complainant  having  filed 
Ohio^^Raifroad  ^^  ftiHended  bill  during  the  progress  of  the  cause,  requir- 
jDompany,  when  ing  the  President  and  Directors  of  the  Railroad  Compa- 

it  waa  aUedged        °  ,  -      .     .  ,       ,  .  .-  . 

that   his  stock  ny  to  answer  and  set  forth  the  stockholders,  if  any,  who 

edlo^the  compa-  h^^  subscribed  for  stock  and  had  failed  to  pay  the  amount 

was  forfoUed  he  subscribed  ;  the  President  of  the  company  in  pursuance 

was     absolved  of  that  call  upon  him,  filed  an  answer  specifying  various 

biUtytoUiftcomI  individuals  who  had  subscribed  for  stock,  and  having 

j*nyoritacredi.   f^j,^j  ^^  ^^^   ^^^  ^^^^    jj   j^^j    ^^^^   forfeited    for  SIKjh 
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failure.  The  derendant,  Wickliffe,  was  one  of  the  per- 
sons named.  Thereupon  the  connplainant  filed  an  amend- 
ed bill,  alledging  that  it  appeared  by  the  answer  of  the 
Railroad  Company  filed  in  this  cause,  that  various  per- 
sons were  indebted  to  said  compnny  for  and  on  account 
of  stock  subscribed,  among  whotn  was  the  defendant, 
Wickliffe;  that  he  still  owed  on  that  account  the  sum  of 
S20,000,  and  prayed  a  decree  against  said  defendants  for 
the  payment  of  his  judgment  at  law.  WicklijBTe  having 
failed  to  answer,  the  amended  bill  vvas  taken  for  confess- 
ed, and  a  decree  rendered  against  him  for  the  full  amount 
of  the  complainant's  demand.  As  the  amended  bill  ma- 
king Wickliffe  a  party,  referred  to  and  was  based  upon 
the  answer  of  the  Railroad  Company,  and  as  that  an- 
swer stated  that  Wickliffe*s  stock  had  been  forfeited,  we 
are  of  opinion  that  it  was  improper  to  render  a  deciee 
against  him,  without  having  first  ascertained  that  his  stock 
had  not  been  regularly  forfeited  under  the  charter,  so  as 
to  absolve  him  from  all  liability  on  account  thereof,  and 
that  he  was  still  responsible  for  it  to  the  company  or  its 
creditors,  and  that  in  this  respect  the  decree  is  erroneous. 

Wherefore,  the  decree  of  the  Chancellor  is  reversed, 
and  cause  remanded  for  further  proceedings  in  conformity 
with  this  opinion. 

Robinson  ^  Johnson  and  Robertson  and  Woolley  for 
plaintiffs ;   Gulhrie  and  Ballard  for  defendant. 


Pleik 

V8 

Chambers. 


Pleak  vs  Chambers. 

Error  to  the  Cl^irke  Circuit. 

New  trials.    Evidence,    Landlord  and   Tenant,    In- 
structions,    Champerty,    Partition. 

Chiep  Justice  Mabshall  delivered  the  opinion  of  the  Court — Judge 
Simpson  did  not  sit  in  this  case. 

This  case  in  ejectment  was  formerly  before  this  Court,   ^  Teicrcnceto^ 
and  the  opinion  reported  in  6lh  Dana,  426,  is  referred  to  ^»n*'  *26,  for 
for  a  general  statement  of  the  facts  and  principles  involv-  case, 
ed.     Chambers,  the  lessor  of  the   plaintiff,  having  suc- 
ceeded in   the  last  trial,  it  is  insisted  that  the  Circuit 


Ejkctmbnt. 
Case  138. 


Septembtr  26. 
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Pleak         Court  should  have  granted  this  motion  for  a  new  trial. 
Chambers.      on  the  ground  that  the  verdict  was  against  law  and  evi- 
'  dence ;  and  it  is  also  alledged  that  the  instructions  given 

to  the  jury  are  erroneous.  We  are  of  opinion  that  none 
or  these  grounds  are  available  for  the  reversal  of  the  judg- 
ment. 

1.  With  regard  to  the  evidence,  we  need  only  say,  ihalif 
Where  the  evi-  jjj^  instructions  were  not  misleading,  the  testimony  wis 

dence  is  contra-  ?  ^  .    i  r 

diciory  upon  ihe  of  a  character  to  preclude  the  granlmg  of  a  new  trial  by 
Fs^lfor  ihrjiuy  to  this  Court,  in  opposition  to  the  opinion  of  the  Circuit 
t^hein!*iru"fioni  J"<Jg®»  ^^^o  presided  at  the  trial.  Theie  was  contradic- 
ofiheCouithave  tory  evidence  upon  the  material  points  involved,  npoo 

not    been    mis-       ,.,.  ,  .  /.i.  ..• 

leadini;,  the  ver-  which  it  was  the  province  of  the  jury  to  decide. 

bi''di'i^a7bl1i.  "°^  2.  The  former  opinion  above  leferied  to,  decides  that  if 
the  defendant  or  those  under  whom  he  claims,  acquired 
the  title  of  Warner,  who  had  a  judgment  in  eJectineDt, 
aTter  the  expiratioo  of  the  demise  in  the  declaration,  aod 
bePore  possession  bad  been  taken  under  the  judgment, 
they  were  not  thereby  absolved  from  their  allegiance  due 
to  the  title  of  Gore,  under  which  they  had  obtained  pos* 
-  session  as  tenants  or  quasi  tenants.  And  it  was  also  in- 
timated, though  not  decided,  because  not  then  necessary  to 
be  decided,  that  the  acquisition  of  the  title  of  Warner  was 
alike  ineffectual,  though  made  before  the  expiration  of  the 
demise,  if  when  made  there  was  an  injunction  pending 
against  the  execution  of  the  judgment.  Each  of  these 
positions  is,  in  our  opinion,  and  for  the  reasons  given  io 
the  foroner  opinion,  correct,  and  there  is  therefore  no  er- 
ror in  the  two  instructions  given  on  the  late  trial,  in  which 
it  is  asserted  that  the  purchases  made  under  either  state 
of  case,  could  not  bar  the  action. 

The  third  instruction,  referring  to  (he  record  of  an  ac- 
tion of  trespass  of  Pleak  against  Chambers,  and  an- 
other, which  was  in  evidence  before  the  jury,  and  in 
which  Chambers  had  pleaded  that  he  had  the  right  of  en- 
try into  the  land,  &c.  at  the  time  of  the  alledged  trespass, 
and  the  other  defendant  pleaded  a  license  from  Cham- 
bcrs,  instructed  the  jury  that  ir  the  land  in  contest  io 
this  suit  and  in  the  action  of  trespass  was  the  same,  the 
verdict  and  judgment  for  Chambers,  &c.,  in  the  action  oc* 
trespass,  was  strong  and   weighty   evidence  that  at  the 
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time  of  Ihe  supposed  trespass  for  which  the  action  was         Ple±k 
brought,  the  fight  of  entry  in  said  land  was  in  Chambers.      Cbambbics. 

The  issue  in  the  action  of  trespass  having  been  joined  ThrrecorTofan 

upon  the  particular  point  of  the  right  of  entry  in  the  land  deddid'in  an  ac^ 

at  the  time  of  the  alledged  trespass,  the  verdict  and  judg-  ja^Jdmisslble^m 

ment  for  the  defendants  were  no  doubt  admissible  be-  evidence      bc- 

al.  ^«       .  ^L  •    X        I-  tween  ihe  same 

tween  the  same  parties  to  prove  the  same  point,  whenev-  parties  in  the  tri- 
er  in  another  case  respecting  the  same  land  it  should  be-  vJ)°T^ng  the  wm« 
come  material :  ( I  Starkieon  Evidence,  201 ;  and  note  r?.  ^^^^i;?."*  ^  ^''• 

^_^  .       m.  .  .  ,  Aze,  201;  noien, 

^me,  204.)     There  was  however  no  pomt  made  as  to  same,  204. 
the  admissibility  of  the  record.     INor  do  we  suppose  any 
serious  objection  can  be  made  to  the  effect  given  to  it  by 
the  instruction,  as  being  strong  and  weighty  evidence  of 
the  particular  fact  involved  in  the  issue.     And  as  the 
case,  upon  the  evidence,  turned  mainly  upon  the  charac- 
ter of  the  possession,   whether  it  was  adverse  to  Gore's 
title,  and  had  been  adverse  for  such  a  length  of  time  as  to 
constitute  a  bar.  the  fact  which  the  record  of  the  trespass 
case  tended  to  prove,  that  only  a  few   months  before  the 
commencement  of  the  action  of  ejectment  and  the  date 
of  the  demise,   the  lessor  had  the  light  of  entry,  cannot 
be  deemed   immaterial   in  the  enquiry  whether  he  had 
that  right  at  the  date  of  the  demise  and  the  commence- 
ment of  the  ejectment.     The  instruction  does   not  say 
(hat  the  judgment  in  trespass  is  strong  evidence  of  the 
plaintiff's  right  of  recovery  in  this  action,  butonly  that  it 
was  strong  evidence  of  the  particular  fact  which  was  es- 
tablished by  the  verdict,  leaving  the  jury  to  determine  ac- 
cording to  their  own  judgment,  the  efficacy  of  that  parti- 
cular fact  to  prove  the  right  of  entry  as  it  was  in  issue  in 
this  case;  and  at  most,  throwing  upon  the  defendant  the 
burthen  of  showing  that  the  right  of  entry  existing  at  the 
time  referred  to  in  the  issue  in  trespass,   had  been  tolled 
or  otherwise  lost  before  the  date  of  the  demise.     We  are 
not  prepared  to  say  that  in  either  aspect  the  instruction 
was  erroneous :  Parker  vs  Slandish,  (3  Pickering* s  Rep. 
288  ;)  Presionvs  Harvey,  (2  Hen,  ^  Mun.  63.) 

The  fourth  instruction  is  based  upon  and  asserts  the  ifa  party  enter- 
principle  that  if  a  party  entering  under  one  title  after-  |"|  ""aftenJards 
wards  purchase  in  another  adverse  claims,  and  thence-  purchase  an  ad. 
forward  holds  under  all  the  claims,  his  possession  is  not  possession  is  not 
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Plbae         to  "be  regarded  as  adverse  to  the  title  under  which  he  en- 
Crambbrs.      tered,  and  does  not  bar  it.     And  as  in  this  case  there 


to  be  regarded  a&  was  no  question  that  the  possession  which  had  been 
titTnder°whiih  tfansnaiiled  to  the  defendant  was  oiiginally  acquired- by 
he  entered,  doei  permission  of  Gore's  agent  and  in  the  character  of  len- 

not  bar  it ;  and  , 

chose  receiving  ant  Qt  quosi  tenant  to  Gore,  the  plaintiff,  if  he  held 
from  5ie"pe«on  Gore's  title,  had  undoubtedly  a  right  to  recover  the  pos- 
r-^^^.-^'fuf^it^f  session  acquired  and  held  under  that  title,  notwitbstaod- 

are  in  toe  aame  ^ 

condiLion.  ing  the  union  of  other  titles  wiih  it  in  the  hands  of  the 

tenant.  This  we  understand  to  be  the  entire  scope  of  the 
instruction,  and  we  perceive  no  substantial  objectioa 
to  it. 

These  four  instructions  having  been  given  on  motion  of 
the  plaintiff,  the  defendant  moved  for  an  instruction  to 
the  effect  that  if  one  Glover,  (from  whom  the  defendant 
derived  the  possession,)  and  those  claiming  under  bim» 
had  been  in  possession  for  more  than  twenty  years  before 
the  institution  of  this  suit,  and  by  open  and  distinct  de- 
clarations to  Gore's  agent  and  others,  renounced  all  claim 
under  Gore's  title,  and  distinctly  and  publicly  announced 
to  said  agent  and  others,  that  he  held  said  land  under 
Warner's  patent  and  adversely  to  Gore*s  patent,  moie  than 
twenty  years  before  this  suit  was  instituted,  and  Glover, 
and  those  claiming  under  him,  have  had  such  adverse 
possession  ever  since,  the  law  is  for  the  defendant,  &c. 
This  instruction  was  given,  but  the  Court  added  as  a  mod- 
ification, "but  to  constitute  an  adverse  holding  on  the 
part  of  Glover,  &c.,  they  roust  not  have  claimed  under 
Gore's  title  at  all,  but  in  opposition  to  it  during  the  whole 
period  of  twenty  years;  and  if  Glover  entered  under 
Reynolds  and  Reynolds  under  Gore,  and  Glover  and  those 
claiming  under  him  have  continued  to  hold  under  Gore's 
claim,  then  although  they  may  have  purchased  other  and 
adverse  claims,  they  cannot  rely  upon  their  possession  as 
a  successful  bar  to  the  plaintiff's  action;  and  if  the  land 
now  in  contest  and  the  land  in  contest  in  the  trespass 
case  is  the  same  land,  the  judgment  in  said  action  of 
trespass  is  weighty  evidence,  that  at  the  time  of  the  entry 
for  which  said  action  of  trespass  was  brought,  the  defend- 
ant had  not  such  adverse  possession."  As  this  addition  to 
the  instruction  asked  for  by  the  defendant,  is  in  substance 
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«nly  a  re-assertion  of  the  third  and  fourth  instructions  ^^^^ 
given  for  the  plaintiff,  with  such  verbal  changes  as  made  CHAMBKafc 
them  applicable  to  the  subject  of  the  defendants  instruc- 
tion^ no  further  remarks  are  requisite  in  support  of  the 
position  asserted.  But  it  is  contended  that  the  defend- 
ant's instruction  was,  in  itself  correct,  and  that  the  addi- 
tion made  by  the  Court,  even  if  abstractly  correct  amount- 
ed to  a  denial  of  the  defendant's  instruction  as  asked,  and 
being  gratuitous  on  the  part  of  the  Court,  was  calculated 
to  give  undue  importance  to  the  circumstances  thus 
brought  forward,  and  especially  to  the  judgment  in  the 
action  of  trespass. 

A  sufficient  answer  to  this  objection  ia,  that  the  defend- 
ant's instruction  was  itself,  not  entirely  unambiguous^ 
and  that  if  given  without  explanation,  it  might  have  mis- 
led the  jury  into  the  belief  that  an  open  renunciation  of 
Gore's  title  and  assertion  of  title  under  Warner,  made 
by  Glover  more  than  twenty  years  before  the  commence- 
ment of  this  suit,  and  followed  by  continued  possession 
ever  since,  was  a  bar,  irrespective  of  other  circutnstancea. 
The  addition  made  by  the  Court,  only  corrected  this  ten- 
dency and  brought  into  view  other  circuaistances  which 
should  also  be  taken  into  consideration  as  qualifying  the 
efiect  of  the  particular  facts  relied  on  by  the  defendant. 
With  regard  to  the  judgment  in  the  trespass  case,  our 
doubt  bas  been  whether  it  was  not  conclusive  as  to  the 
right  of  entry  then  in  issue,  we  have  no  doubt  as  to  its 
being  weighty  evidence  to  prove  that  it  then  existed  and 
had  not  then  been  barred  by  twenty  years  adverse  posses- 
sion. Nor  do  we  doubt  that  this  circumstance  was  en- 
titled to  consideration  in  determining  tbe  character  of  the 
possession  as  involved  in  this  case.  ThcCourttn 

It  is  scarcely  necessary  to  say  that  a  Judge  appealed  properly  qualify 
to  for  an  instruction  as  to  the  effect  of  particular  facts,  asLdby  'a  pauy 
has  the  right  to  add  such  explanation  as  may  be  requisite  SisiSIdiS?  "^ 
to  prevent  misconception  on  the  part  of  the  jury,  and  to  ^f  m^*^  ^ 
present  the  question  involved  in  the  instruction  fairly  be-  baTo^ithUieju- 
fore  them.  We  think  nothing  more  was  done  in  the  ad-  Sient^  of  oufer 
dition  or  modiflcation  made  to  the  defendant's  instruction  Xfh'^ihe  1"^' 
in  this  case.  -  ^ihouid  weigh. 
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pLUK  It  is  Tuither  contended  that  the  deed  made  by  a  com* 

CsAMBus.  missioner  in  a  suit  for  partition  between  Gore's  heira, 

itiiDotneeessa-  and  Under  which  the  lessor  of  the  plaintiff  claims  title 

2i?*b?^n  Ji^  to  the  land  now  in  contest,  is  entitled  to  no  effect,  and 

MMion  of  land  that  the  plaintiff  claiming  under  one  of  Gore's  heirs, 

descended       to  ,  ,    .        -  ,  j.   •»   j  •    ,         .•*!_• 

heiri,tbo* claim-  GOuld  therefore,  recover  only  an  undivided  interest  in  this 

Bb^iddlwpaitiM  Ictod,  bccause  the  occupants  of  the  land  were  not  parties 

tuion*^  monnt  ^^  ^^^  •"'^'  ^^^  because  their  possession  having  been  ad- 

th«   heiri,     to  verse  when  the  deed  wss  made,  it  was  void  under  the  act 

make   the   con*  ,  .  .  ,  »    .  ... 

Teyancea  effec  agamst  champerty.  As  neither  of  these  objections  ap- 
title  l^^tthe  P®^'^  to  have  been  made  in  any  form  in  the  Circuit  Court, 
heira.  Nor  does  jt  {3  obvious  that  SO  far  as  they  depend  upon  matter  of 

the     champerty    _  ,       .  ,  ,  i    .  .       ..  #.1.  j 

law  hare  any  ap-  fact  and  evidence,  they  cannot  but  be  distrustfully  regard- 
fil'^d^rSion'"!!^^  «d  in  this  Court.     It  is  sufficient,  therefore,  to  say  that  it 

tween  heirs,  nor  ^ng  hqj  essential  to  the  transfer  or  release  of  title  be- 
to   conTeyances 
where  there  was  tween  Gore's  heirs,'that  the  occupants  of  the  land,  though 

Dossession  be*  claiming  under  them,  should  have  been  parties  to  the 
bresuit brought  j^j^  ^^  ^^  jj^^  g^j^  j^  ^j^-^jj  ^^y  ^^^^  decreed  and  made. 

The  legal  title  might  pass  under  the  decree,  although  the 
equities  subsisting  before  the  commencement  of  the  suit, 
in  persons  not  made  parties,  may  not  have  been  conclu- 
ded (hereby.  And  as  to  the  objection  oo  the  score  of 
champerty,  the  record  does  not  present  the  question  for 
our  decision,  because,  although  it  might  perhaps  be  as- 
sumed (hat  at  the  date  of  the  commissioners  deed,  which 
was  only  a  few  days  before  the  commencement  of  this 
suit,  the  possession  of  the  land  now  in  contest  was  ad- 
verse, it  certainly  cannot  be  assumed  to  have  been  so  at 
the  commencement  of  the  suit  for  partition.  On  the 
contrary,  it  may  be  assumed  on  the  case  as  now  before 
us,  that  the  possession  was  originally  taken  and  held 
under  Gore's  title,  and  that  whatever  demonstrations  of 
hostility  there  may  afterwards  have  been,  there  had  not 
been,  at  the  date  of  the  commissioner'3  deed,  and  cer- 
tainly not  at  the  commencement  of  the  suit  for  partition, 
aiioh  a  continued  adverse  possession  as  to  relieve  the  oc* 
oapant  fiom  the  estoppel  arising  from  the  manner  in 
which  the  possession  was  acquired ;  and  we  are  not  satis- 
fied that  such  hostile  demonstrations  by  a  tenant,  or  even 
his  open  renunciation  of  the  relation,  while  he  was  stili 
under  the  estoppel,  would  prevent  the  effectual  alienation 
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of  title  by  the  landlord.    But  this  point  is  not  decide^.  BicH4BMo«,4a 

We  are  satisfied  that  the  deed  of  partition  could  not  be  Llmhiv.  ^ 

affected  by  the  assumption  of  hostility  during  the  pen- 
dency of  the  suit  for  partition. 

Upon  the  whole  case,  we  perceive  no  error  to  tbe  pre- 
judice of  the  derendant  in  tbe  action,  and  the  judgment 
is,  therefore,  aflSrmed. 

Appersott  for  plaintiff;  Erench  for  defendant. 


IM    490 


Richardson,  &c,  vs  Linnej,  Ac.  Chancbrt. 

Appeal  pbom  thb  Clarkk  Circuit.  ,    Case  139* 

Guardian  and  ward.    Practice  in  chancery. 

JvDGB  Bbbok  delivered  the  opinion  of  the  Ccoit.— Judfe  Simmoh     SepUmber  20. 
did  not  »it  in  this  case. 

On  the  24th  February,  1840.  Richardson  was  appoint-  ^^^JJ,  ■****^ '" 
ed  the  statutory  gaardisn  of  Oliver  Perry  Linney.  On 
the  22d  February  a  contract  had  been  made  between 
Richardson  and  Linney,  by  which  the  latter  sold  and 
transferred  to  the  former,  a  slave,  and  also  sundry  claims 
and  money,  and  in  a  word,  all  his  estate,  in  considera- 
tion of  S200,  to  be  paid  shoitly  thereafter,  and  SI, 000 
when  the  latter  should  become  of  age  and  confirm  tbe 
contract. 

On  the  8th  January,  1841,  this  contract  was  confirm- 
ed, or  rather  Linney  executed  a  transfer  to  Richardson  of 
some  property  in  consideration  of  $1,358.  and  in  ssme 
instrument  he  acknowledged  himself  to  be  twenty  one 
years  of  age,  and  that  a  settlement  had  been  that  day 
made  between  him  and  his  said  guardian,  and  that  he 
bad  received  in  full,  all  the  money  and  property  which  he 
vros  entitled  to  claim  from  him. 

On  the  8th  day  of  January.  1842,  Linney  filed  this  bill 
in  chancery  against  Richardson  and  his  sureties  in  his 
gaardian  bond,  and  also  against  Turpin,  a  fornr>er  guar. 
dian,  and  bis  sureties,  of  whom  his  last  guardian,  Eich- 
ardaon  was  one.  He  alledges  that  he  was  not  twenty  one 
years  of  age  till  the  4th  January,  1842;  that  Richardson 
bad  fraudulently  obtained  from  him  a  transfer  of  bis  es- 
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IwHiRnsoN,  AC.  tale  while  aa  infant,  and  with  a  knowledge  of  the  fact  of 
LtRNBT.        his  infancy;  that  he  had  paid  him  a  very  inadequate  con- 
sideration,  his  estate  being  of  the  value  of  three  or  four 
thousand  dollars.     He  prays  that  the  transfer  to  Richard- 
son and  the  pretended  settlement  may  be  set  aside  and 
disregarded,  and  that  he  and  also  Turpin.  may  be  com- 
pelled to  settle  up  their  accounts  as  guardians,  and  to  pay 
and  delivei  to  him  all  the  money  and  property  in  their 
bands,  to  which  he  may  be  entitled. 
Turpin,  who  was  a  brother-in-law,  admits  that  Linney 
iCnawcr  of Tur-  was  not  twenty  one  till  the  4th  January,  1S42;  Richard- 
aon,*^!!*!^"^  son  answcrs  that  be  bad  reluctantly  consented  to  become 
awakstcompia!  ^^^  guardian  of  complainant^  and   that  he  had  done  il 
tod     Tarpin.—  witb  an  assurance  from  him  and  Turpin,  that  he  would 
iei  also  a*  party!  be.of  age  on  the  4th  January,  1841.     That  be  had  settled 
penyf"^^  *^^^*^'  ^^^1^  ^^^^  ^P^^  ^^^^  assurance ;  thai  the  arrangement  was 
not  made  with  a  view  to  a  speculation,  and  that  he  was 
willi»g,  rf  what  he  had  paid  was  refunded  to  him,  to  res- 
cind the  contract  made  with  him.     He  insists   that   the 
complainar>t  was,  however,  of  age  at  the  lime  he  had  rep- 
resented, and  if  he  was  not,  that  he  had  been  guilty  of 
Ihe  grossest  fraud  and  imposition.     He  made  bis  answer 
a  cross  bill  against  the  complainant  and  Turpin,  and  also 
made  Henry  Daniel  a  defendant,   the  counsel  who  bad 
brought  the  suit,  and  who.  as  he  alledged,  by  some  cham- 
pertous  contract,  was  to  have  the  benefit  of  what  might 
be  recovered,  or  a  portion  thereof.     He  prayed  that  in  the 
event  it  should  turn  out  that  complainant  was  not  of  age 
till  1842.  that  he  might  be  allowed  what  he  had  paid  him. 
He  denies  all  the  allegations  of  fraud  ;  that  he  bad  made 
no  attempt  and  had  not  improperly  or  unjustly  obtained 
from  complainant  a  settlement  or  transfer  of  his  estate. 
Daniel  denied  the  champerty  alledged.  but  claimed  by 
H.Damer»aDw  purchase  from  complainant,  the  benefit  of  the  suit. 
Sha^mperiyr^blrt      The  Court  below  was  of  opinion  that  whether  com- 
ciaimmg  ^TP"^-  plaifMint  was  or  not  of  age  in  January,  1841,  was  not  im- 
ofthe  suit.         portant;  that  in  either  event,  the  contract  of  purchase  by 
CitSdtGourt^'*^^  ^^^  defendant,  Richardson,  ought  to  be  rescinded  and  dis- 
regarded, and  that  be  should  be  required  to  settle  his  ac. 
counts  as  guardian,  in  the  same  manner  as  if  no  such 
contract  had  been  made.     A  decree  was  accordingly  reo- 


Digitized  by  VjOOQ  IC 


SPRING  TERM  1847.  673 

dered  and  a  commissioner  appoihled  to  state  and  report  Kichabdsom, 4a 
the  accounts  of  both  Richardson  and  Turpin,  with  direc-        Lcnkkt. 
tioDs  to  allow  the  former  a  credit  for  the  money  or  prop- 
.   erty  advanced  the  complainant  upon  the  contract  of  pur- 
chase. 

From  that  decree  Richardson  has  appealed  to  this 
Court  and  Daniel  has  assigned  cross  errors. 

Upon  the  main  question  of  fact  as  to  the  age  of  the 
complainant,  the  testimony  is  extremely  contradiclory, 
so  much  so  that  a  critical  and  laborious  examination  of 
the  great  mass  of  it  in  the  record,  has  not  lesulted  in  a 
very  satisfactory  conclusion.  Had  thf*  parents  of  the 
complainant  had  two  sons  of  his  name,  the  testimony 
would  very  satisfactorily  show  that  one  was  born  on  the 
4lhof  January,  1820,  and  the  other  on  the  4lh  January, 
1821. 

But  without  going  into  a  minute  examination  and  analy- 
sis of  the  evidence,  it  is  sufficient  to  say,  that  we  are  in- 
clined to  the  opinion  that  the  complainant  was  born  on 
the  4th  January,  1821,  and  consequently  was  not  of  age 
at  the  time  of  the  settlement  and  transfer  to  the  defend- 
ant. Richardson.  But  if  wrong  in  this  opinion,  and  it 
be  conceded  that  he  was  born  on  the  4th  of  January.  1820. 
and  of  course  was  of  age  at  the  time  of  the  settlement 
and  transfer,  still  we  think  the  Court  below  was  right  in 
disregarding  them. 

The  original  contract  was  made  while  complainant  was  ContractJi  madff 
an  infant,  and  in  anticipation  of  the  appointment  of  Jlf^^  ti,|"*^^i*32 
Richardson  as  his  guardian.  It  provides  in  express  terms  immcdiaieiy  af- 

ter  they  becomo 

for  its  ratification  when  complainant  should  become  of  of  age,  are  re- 
age,  and  the  piesumption  is,  was  made  in  view  of  a  ptcion  ^by  "uiV 
speculation  on  the  part  of  Richardson.  The  settlement  pf  foSud'to'have 
and  attempt  to  confirm  it,  were  made  only  three  days  af-  *>«€«  mad^  with 

,.^,  r  1...       a  view  to  specii- 

ter  complamant  became  of  age,  even  concedmg  that  he  ]ation  or  upon 
was  of  age  in  1841.     It  is  true  the  transfer  at  that  time  iVtheKTn! 
made,  does  not  in  terms  refer   to  the  previous  contract,  J^^je^aVdri"  a 
and  it  even  appears  that  Richardson  paid  him  more  than  story's  Eq.Si3.) 
he    had   stipulated  to  pay  in  the  former  contract.     But 
even  if  regarded  as  an  original  contract,  the  objection  to 
it  would  be  equally  valid.     Contracts  made  by  guardians 
^ith  their  wards  immediately  after  they  become  of  age, 
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BicHARDsoif ,  40.  afc  always  regarded  with  suspicion  by  the  Chancelfor, 

Lz^iiiET.        and  if  made   vritb  a  view  to  a  speculation,  or  upon  the 

appearance  of  the  least  unfairness,  are  always  set  aside 
and  disregarded.  The  relation  between  guardian  and 
ward  is  considered  one  of  the  most  important  and  deli' 
cate  of  trusts.  And  in  the  language  of  Justice  Storey, 
''Courts  of  equity  will  not  permit  transactions  between 
guardians  and  wards  to  stand,  even  when  they  have  oc- 
curred after  the  minority  has  ceased,  and  the  relation 
become  thereby  actually  ended,  if  the  intermediate  peri- 
od be  short,  unless  under  circumstances  demonstrating 
in  the  highest  sense  of  the  terms,  full  deliberation  and 
uberrima  fdes.  For  in  all  such  cases  the  relation  is  still 
considered  as  having  an  undue  influence  upon  the  miod. 
and  as  virtually  subsisting,  especially  if  all  the  duties 
attached  to  the  situation  have  not  ceased,  if  the  accounts 
between  the  parties  have  not  been  fully  settled,  and  if 
the  estate  in  some  sort  still  remains  under  the  control  of 
the  guardian.*'  {I  Story* s  Equity,  313,)  and  authorities 
there  cited. 

In  this  case,  the  contract  was  in  the  first  instance,  in 
effect  between  guardian  and  ward,  and  in  the  last,  the 
relation  virtually  subsisted.  The  estate  of  the  ward  was 
still  in  the  hands  of  the  guardian,  and  it  was  the  very  set- 
tlement and  contract  complained  of,  that  finally  dissolv- 
ed the  relation. 
The  decree,  we  think,  is  also  right  in  directing  a  ered- 
Ho  who  comes  it  to   be  allowed   the  defendant,  Richardson,   for  the 

iQto  Court  to aflk  x        'j  j  j  *    ^l  i    •        *       tt 

equity,  will  be  amount  paid  or  advanced  to  the  Complement.    He  comes 
taquired   to  do  j^^^^  ^  q^^^^  ^f  gg^j^y  f^^  ^^|j^f^  ^^j  should  be  requiicd 

to  do  equity.  It  is  not  alledged,  nor  does  it  appear,  that 
he  bad  squandered,  injudiciously  used  or  wasted  what 
he  had  received.  Besides,  his  conduct  and  representa- 
tions in  regard  to  his  age  at  the  time  of  the  settlement, 
and  also  before  that  time  and  afterwards,  was  such  as  to 
entitle  him  to  no  peculiar  favor  in  the  consideration  of 
the  Chancellor. 

In  regard  to  the  numerous  errors  assigned  by  (he  ap- 
pellants, we  need  only  remark,  without  noticing  theoi 
indetail,  that  none  of  (hem  are  deemed  available.  Wheth- 
er the  many  exceptions  to  the  testimony,  bearing  upon 
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the  question  of  the  complainant's  age,  were  or  not  prop-        Ctoww 
eriy  sustained  or  overruiepi,  it  is  not  important,  in  view       SHiPhir. 
of  the  principle  upon  which  the  case  is  made  to  turn,  to 
enquire. 

After  the  complainant  had  transferred  his  claim  and 
the  benefit  of  the  suit  to  the  defendant,  Daniel,  he  had 
no  right  to  dismiss  or  control  it.  And  his  statements 
made  after  that  time  as  to  the  matters  in  contest,  were 
properly  excluded  as  evidence. 

Daniel  was  properly  made  a  defendant  to  the  com- 
plainant's bill,  and  as  no  objection  was  made  by  the  ap-     it  is  not  an  a- 

II      .    ^     .1      .  •   I      i>  .1  .  ■•       1       i.        /.I.        Tailable     error, 

peliantsto  the  trial  of  the  cause  immediately  after  filing  that  the  suit  was 
his  answer,  it  is  deemed  too  late  to  make  the  objection  t«m 'at^^^hlSh 
heie.  And  more  especially  as  he  substituted  as  his  an-  fijed"* Tf" the" 
swei  to  the  complainant's  bill,  his  answer  to  the  cross  waa  no  objection 
bill  of  Richardson,  which  had  been  in  the  record  for 
years. 

The  cross  errors  of  defendant,  Daniel,  have  already 
in  part  been  disposed  of,  and  as  to  the  residue,  they  are 
not  considered  available. 

Wherefore,  the  decree  upon  both  the  original  and  cross 
errors,  is  affirmed. 

Pelem  and  Apperson  for  appellants ;  Daniel  for  appel- 
lee. 


then  made. 


Goddin  t^^  Shipley.  Assumpsit.  |  ^mtn 

Appeal  faom   the   Madison  Circuit.  Casil40^ 

LaiD  of  the  contract.    Days  of  grace. 
Chibf  JusTios  Mabbhall  delivered  the  opiiiion  of  the  Court.  SeiUiPtUr  27. 

This  was  an  action  of  assumpsit  by  Shipley,  as  as- 
signee of  Walker  &  Kennett,  against  H.  Goddin,  the  Case  stated. 
payee  and  first  assignor  or  endorser  of  a  promissory  note, 
signed  by  A.  C.  Goddin.  payable  to  H.  Gocfdin,  and  en- 
dorsed by  him  and  by  Walker  &  Kennett.  The  note  is 
dated  '*St.  Louis,  July  16th,  1841,"  and  promises  fifteen 
monihs  after  date,  to  pay  to  the  order  of  Hugh  Goddin, 
$1,886  95,  without  defalcation  or  discount,  for  value 
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GoDDiM         received,  negotiable  and  payable  at  the  office  of  the  St. 
SgiFLBY.        Louis  Perpetual  Insurance  Con^pany. 

By  the  6th  and  7th  sections  or  an  act  oF  the  Legisla- 
ture of  Missouri,  approved  February,  1835,  and  lead  in 
evidence  on  the  trial,  it  is  enacted,  sec.  6,  that  every 
promissory  note  for  the  payment  of  money  expressed  OQ 
the  face  theteof  to  be  for  value  received,  negotiable  and 
payable  ^'without  defalcation,"  shall  be  due  and  payable 
as  therein  expressed,  and  shall  have  the  saaie  effect,  and 
be  negotiable  in  like  manner,  as  inland  bills  of  exchange. 
And  sec.  7,  that  the  payee  and  endorsers  of  every  nego- 
tiable note  payable  to  them  or  order,  and  the  holder  of 
every  such  note  payable  to  bearer,  may  maintain  actions 
for  the  sums  of  money  therein  mentioned,  against  the 
makers  and  endorsers  of  them  respectively,  in  like  man- 
ner as  in  case  of  inland  bills  of  exchange,  and  not  oth- 
erwise. 

The  declaration  avers  that  the  note  was  executed  at 
St.  Louis,  in  the  Slate  of  Missouri ;  that  on  the  19lh  of 
October,  1842,  it  was  presented  for  payment  at  the  ofSce 
of  the  St.  Louis  Perpetual  Insurance  Company,  in  the 
State  of  Missouri ;  that  it  vvas  not  paid.  &c.;  that  the 
defendant  had  due  notice,  &c.,  and  that  by  roean^  thereof 
and  the  statute  of  the  State  of  Missouri,  the  defendant 
became  liable  to  pay,  &c.  The  alledged  presentation, 
non-payment,  and  notice,  were  proved  as  averred,  the 
notice  having  been  sent  by  mail  from  St.  Louis,  directed 
to  the  defendant  at  Richmond,  Kentucky,  the  place  of 
his  residence.  And  upon  evidence  conducing  to  prove 
that  the  note  was  in  fact  made  at  Richmond,  Kentucky, 
and  there  endorsed  by  the  defendant,  he  moved  the  Conii 
to  instruct  the  jury,  that  if  it  was  so  made  and  endorsed, 
they  should  fmd  for  him.  But  this  instruction  was  re* 
fused,  and  on  motion  of  the  plaintiff,  the  jary  was  in- 
structed, that  if  they  found  the  St.  Louis  mentiooed  ia 
the  note  as  the  place  of  payment,  was  the  city  of  St. 
Louis  in  the  State  of  Missouri,  the  law  of  that  State 
governed  the  rights  of  the  parties,  and  if  the  further  be- 
lieved the  other  evidence  in  the  case,  they  must  find  for 
the  plaintiff. 
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The  propriety  of  rerusing  the  first  and  giving  the  last  <3oddib 
•of  these  instructions,  presents  the  principal  question  for  Shiplby. 
our  <:onsideration. 

The  general  principle  that  a  contract,  referring  by  its      a  ooBtnctre- 
-own  terms,  to  a  particular  place  where  it  is  to  be  per-  termi  to  a  parti* 
formed,  is  to  receive  its  construction  and  legal  character  ^Jfonnall^,  i» 
and  effect  from  the  laws  of  the  place  thus  referred  to,  is  ^obe  construedj 
in  Itself  so  obviously   reasonable,  and  on  the  score  of  character  deter* 
authority.  So  well  established  as  to  preclude  all  discus-  S{*"the  plaee^of 
sion  of  its  correctness.     Nor  is  there  any  room  for  ques-  perfon»»no«. 
tioning  that  the  note  in  this  case  comes  fully  up  to  the 
description  of  the  notes  to  which  the  6th  section  of  the 
statute  of  Missouri  relates.     Indeed,  supposing  St.  Louis 
in  Missouri,  to  be  the  place  referred  to,   it  ri>ight  be  as- 
sumed that  the  terms  of  the  note  were  adopted  with  the 
express  view  of  bringing  it  fully  up  to  the  requisition  of 
that  section,  and  to  the  very  end  that  it  might  receive  its 
character  and  operation  from  that  statute.     It  is  then' not 
oftlyin  virtue  of  the  general  principle  above  stated,  but 
by  the  direct  intention   of  the   parties,    that  this   note, 
wherever  executed,  should  be  regarded,  as  in  character 
and  effect,  an  inland  bill,  if  it  referred  to  St.  Louis  in 
Missdtori;  and  if  it  was  in  truth,  made  in  Kentucky,  the 
circumstance  that  it  was  nevertheless,  dated  "St.  Louis'* 
proves  the  morece/tainly  the  intention  that  itshould  take 
its  chafacter  and  effect  from  the  laws  of  Missouri.     Ac- 
cording to  those  laws  the  note  is  in  effect,  an  inland  bill     ^ 
of  exchange,  and  the  rights  and  liabilities  of  the  parties 
are  to  be  governed  by  the  law  relating  to  those  instru. 
<nents.     It  is  to  be  treated  as  an  inland  bill  of  exchange, 
not  only  in  Missouri,  but  wherever  its  character  and  ef- 
fect come  in  question.     Then  the  payee  and  first  endor- 
ser being  an  immediate  party  to  the  instrument,  must  be 
presumed  to  have  concurred  in  its  terms  and  in  the  in- 
tention which  they  indicate,  of  making  it,   in  effect,  an 
inland  bill  of  exchange,  and  it  should  perhaps,  be  infer- 
red that  he  intended  to  become  liable  as  the  endorser  of 
an  inland  bill  of  exchange.    The  instrument  itself  being 
subject  to  the  mercantile  law,  it  would  seem  to  be  a  legi- 
timate consequence,  that  the  endorsements  made  on  it, 
and  authorized  by  that  law,  should  also  be  governed  by 
Vol,  VII.  73 
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legal  ehaiaoter. 


GoDDiK  it.  Whether,  if  the  note  were  actually  assigned  in  Ken- 
Sbiplbt.  tucky,  for  value,  and  by  a  citizen  of  Kentucky,  so  that 
Though  a  bill  be  there  was  a  complete  contract  of  assignment  here,  the 
tacky,  ofa^ote  aasignor  might  be  held  liable  here  as  the  endorser  of  a 
f !!«"j*^y'» y«t  bill  of  exchange,  and  upon  such  diligence  against  the 
at  Sl  Louis,  and  maker  of  the  note  as  would  be  sufficient  in  case  of  an 
Eouisl^theTaw^o^f  aclual  bill  of  exchange  against  the  acceptor,  may  how- 
pUceofpaymMLt  ®^®'''  ^  considered  as  a  doubtful  question,  since  the  as- 
i?iff!?i!f?'«.j**  signment.  would  itself,  be  a  new  contract,  which  although 
in  its  direct  ejQTect  of  passing  the  title  in  the  instrument, 
it  should  be  referred  to  the  law  which  governs  the  instru- 
ment itself,  may  not,  so  far  as  it  creates  an  implied  lia- 
bility, or  contract  to  pay  if  the  debt  is  not  made  out  of 
the  maker  of  the  note,  be  referrable  to  the  same  law. 
The  present  case,  however,  does  not  require  a  direct  de- 
cision of  this  precise  question.  There  is  no  evidence 
from  which  it  could  be  inferred  that  the  note,  though  the 
name  of  the  payee  may  have  been  put  on  it  in  Kentucky, 
was  actually  negotiated  or  sold  or  transferred  in  this  State, 
nor  until  it  was  delivered  to  Walker  &  Kennett,  who  re- 
sided at  St.  Louis  in  Missouri.  The  date  and  tenor  of 
the  note,  the  fact  of  the  residence  of  the  maker  and  the 
first  endorsees  or  assignees  at  St.  Louis,  and  the  fact  that 
the  only  evidence  of  the  place  where  it  was  endorsed,  is 
in  the  proof  that  the  payee  lived  in  Kentucky  and  had 
never  been  in  Missouri,  without  proof  that  the  note  was 
ever  in  the  hands  of  any  assignee  in  Kentucky,  instead 
of  proving  that  there  was  a  contract  of  assignment  or 
endorsement  in  Kentucky,  tends  to  prove  that  there  was 
no  such  contract  in  Kentucky,  but  that  the  note  was 
made  and  the  payee's  name  endorsed  on  it  for  the  accom< 
modation  of  the  maker,  with  a  view  to  its  negotiation  at 
St.  Louis  or  in  Missouri,  and  that  until  so  negotiated 
there,  it  remained  in  the  hands  of  the  maker.  It  is, 
however,  immaterial  whether  the  note  was  endorsed  for 
the  accommodation  of  the  maker,  or  whether  it  evidenced 
a  real  debt  to  the  payee,  and  was  endorsed  or  assigned 
by  him  for  value.  The  mere  endorsement  of  his  name 
upon  the  note,  did  not  make  a  contract  without  delivery 
or  acceptance.  There  being  then  no  evidence  of  such  a 
contract  in  Kentucky,  as  could  have  made  the  law  of  Keo- 
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l^tky  applicable  to  Ihe  endorsement,  as  to  a  contract 
made  in  this  State,  the  instruction  that  if  the  note  was 
made  and  endoised  in  this  State  the  plaintiff  could  not 
recover,  was  properly  overruled. 

Under  this  view  of  the  law  of  the  case,  and  there  be- 
ing no  contrariety  of  evidence  on  any  matter  involved, 
the  instruction  given  by  the  Court  as  above  stated,  would 
not  be  deeqfied  erroneous,  and  the  judgment  would  be 
affirmed  as  being  founded  on  a  verdict  which  the  jury 
were  bound  to  render  as  they  did,  for  the  plaintiff,  were 
it  not  for  a  defect  of  the  proof  as  to  the  due  presentatioo 
of  the  note.  The  note  was  presented  three  days  after 
the  expiration  or  the  time  mentioned  for  payment,  and 
probably  on  the  last  day  of  grace.  But  the  number  of 
days  of  grace  is  fixed  by  the  local  law  and  not  by  the 
law  merchant,  which  refers  it  to  the  law  or  usage  of  the 
4)lace  or  country  where  the  instrument  is  payable.  And 
there  is  no  evidence  of  the  law  of  Missouri  on  this  sub- 
ject, none  at  least  which  would  authorize  the  Court  to 
withdraw  the  fact  from  the  jury  as  is  done  by  the  instruc* 
tion  which  places  their  verdict  upon  the  single  question 
as  to  whether  the  St.  Louis  mentioned  in  the  note,  is  St. 
Louis  in  Missouri. 

Wherefore,  for  this  error  alone,  the  judgment  is  rever- 
sed and  the  cause  remanded  for  a  new  trial. 

Caperlon  for  appellant;   Tvrner  for  appellee. 


Maban,  4fi^ 


Wkeii  Uie  local 
Iaw  of  a  State 
does  not  fix  the 
dayi  of  giaoe 
which  Bhall  be 
aUowednponne- 
gotlable  notes, 
the  law  mer- 
chant fixei  it, 
which  is  bjrcua* 
torn,  varyins  in 
<Ufferent  places, 
and  the  costora 
should  bepioved. 


Mahan,  &c.  vs  Mahan. 

Error  to  the  Ballard  Cikcuit. 
Parties,     Consideration.     Gifts.     Specific  performanct, 

JuDGB  Breck.  delivered  the  opinion  of  the  Ck>urt 

Peter  Mahan  executed  and  delivered  to  his  son  James 
C.  Mahan,  the  following  writing  or  writings : 

"State  of  Kentucky,  Hickman  county,  Jan.  13,  1841. 

"  To  all  whom  it  may  concern,  Be  it  therefore  known, 
that  I  have  this  day  given  unto  my  son  James  C.  Mahan, 
(wo  hundred  acres  of  land,  lying  in  township  five,  range' 


Chancbrt* 
Case  141. 

Septanber  27. 

Case  stated  and 
thebUl. 
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t«ro  west,  to  be  surveyed  out  or  the  southwest  or  deeded 
MAHiif.        land,  and  I  hereby  obligate  myself  neither  to  will,  deed, 
nor  mortgage  said  land  during  my  naiuial  life,   but  con- 
sider it  his  right  and  property. 

Peter  Makan. 
Tbst, — John  H,  Mohan, 
Suten  O.  Daniel, 
John  H.  Claunchr 
'*Be  it  therefore  known,  that  after  the  decease  of  my^ 
self  and  wife,  Elizabeth  Maban,  I  give  unto  the  said  Jas. 
C.  Mahan.  my  two  black  boys,  known  by  the  names  of 
Sol  and  Isaac,  but  it  is  expressly  'understood  we  retain 
both  the  use  and  right  of  said  negroes  during  our  r>alur- 
al  lives.  PtUr  Mahan ^ 

AfTEST,— /oAn  H,  Mahan, 
Sulon  O.  Daniel, 
John  H.  Claunchr 
*'Be  it  further  known,  that  at  our  decease,  myself  and 
wife,  Elizabeth  H.  Mahan,  that  the  said  James  C.  Mahan, 
ia  to  be  considered  the  sole  heir  of  the  residue  of  all  the 
hnded  estate  I  may  die  in*  possession  of,  excluding  my 
other  heirs  from  any  claim  to  the  above  donations.  Given 
under  my  had  and  seal  the  day  above  written. 

Peier  Mahan,  (Seal) 
Attest, — John  H.  Mahan, 
Suion  O,  Daniel, 
John  H.  Clau7ichr 
This  writing,  or  these  writings,  appear  to  have  bee» 
all  executed  at  the  same  time,  and  on  the  same  paper. 

At  the  same  time  Peter  Mahan  and  his  son  James,  by 
a  written  agreement,  formed  a  partnership  in  the  farming 
business,  by  which  the  former  stipulated  to  give  up  to 
the  latter  the  farm  on  which  he  lived,  the  two  slaves  nam- 
ed in  the  foregoing  writing,  and  other  property,  to  be 
under  bis  control  and  management.  Under  this  agree- 
ment, James  subsequently  carried  on  the  farm  and  coo^ 
trolled  the  slaves  up  (o  the  death  of  his  father,  in  Februa^ 
ry,  1842. 

This  bill  was  filed  by  James  C.  Mahan,  alledging  that 
his  father  had  died  intestate,  leaving  three  children  bC' 
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Bides  himself,  all  of  whom,    together  wiih  the  widotr,     m^haw,  Aa 
were  made  defendants.  Mahan. 

He  sets  up  the  writings  aforesaid,  and  clainns  under 
them  the  two  slaves,  the  two  hundred  acres  of  land,  and 
also  an  additional  tract  of  about  two  hundred  acres,  left 
by  his  falher,  of  all  which  he  alledges  he  is  in  possession^ 
by  the  consent  of  his  mother,  who  is  willing  that  the 
land  should  be  conveyed  to  him  with  or  without  reserva* 
tion  of  her  life  estate.  He  alledges  that  no  deed  of  con- 
veyance had  been  made  to  him  by  his  father,  or  since  his 
death,  by  his  heirs;  that  his  brother,  John  H.  Mahan, 
H'ho  had  administered' upon  the  estate  of  his  father,  and 
tvho  was  also  made  defendant,  claimed  said  slaves,  and 
was  threatening  to  take  them  and  hire  them  out;  that  he 
and  the  other  heirs  also  contested  his  right  to  the  land  ; 
that  the  personal  estate  left  by  his  father  was  more  than 
sufQcient  for  the  payment  of  all  the  debts.  He  prays  that 
the  heirs  may  be  decreed  to  convey  the  land  to  him,  and 
that  he  may  be  quieted  in  the  possession  and  enjoyment 
of  the  slaves. 

A  part  of  the  defendants  answered,  and  resisted  the  re-  The  defence  set 
lief  sought,  upon  the  ground  that  the  writings  relied  upon  ''^*"'*  "swers, 
were  invalid,  and  were  besides  procured  by  the  exercise 
of  undue   influence  by  the  complainant  over  his  aged 
father.     The  administrator  admits  the  sufSciency  of  per- 
sonalty for  the  payment  of  the  debts. 

The  Court  below  'decreed  a  conveyance  from  the  heirs.       Decree  of  tho 
of  the  two  hundred  acres  of  land  named  in  the  obligation  C"^"*^^"'^ 
of  the  deceased,  and  also  of  all  the  other  landed  estate 
owned  by  him  at  the  time  of  his  death  ;  and  that  the  title 
of  the  complainant  to  the  two  slaves  be  quieted,  and  the 
defendants  prohibited  from  asserting  claim  or  light  thereto. 

To  reverse  that  decree,  the  defendants  have  brought 
the  case  to  this  Court. 

It  is  contended  for  the  plaintiffs  in  error,  that  the  de-  The  husband  of 

(he  heir  is  a  ne- 

cree  is  erroneous:  1st.  Because  John  Claunch,  the  hus-  cessary  party  to 
band  of  one  of  the  daughters  of  Peter  Mahan,  was  not  a  'eyancc  oMand 
party.     It  is  recited  in  the  decree  that  he  had  been  duly  ^^^^^^s  'bei/ ^ 
served  with  process,  and  the  bill  was  accordingly  taken  herfaiher. 
for  confessed  against  him.     But  the  fact  does  not  other- 
wise appear  in  the  record,  nor  does  it  appear  that  he  was 
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Mahan,  40.     made  a  parly  by  the  complainant,  in  either  his  original 
Mahan.        or  amended  bills.     He  had  an  interest  in  the  controver* 
sy,  an  i   was  a  necessary  party,  and  should  have  be^n 
brought  before  the  Court. 

But  2dly.  It  is  contended  that  the  decree  is  enoneous 
upon  the  merits,  and  upon  that  question  it  will  be  prop- 
er to  decide,  so  far  as  it  depends  upon  the  constructioo 
and  effect  of  the  written  evidence  of  claim  relied  od  by 
the  complainant. 
The  complainant  sets  up  and  relies  upon  the  writings 
The  relation  of  exhibited,   as  three  separate  and  distinct  instiumeats. 
aVod  consider-  Whether  they  should  be  so  considered,  or  virtually  as  con- 
aprom\sem wri^  stituiing  but  ono  instrument,  need  not  here  be  decided. 
ling  by  the  for-  YoT  in  either  case,  we  think  the  complainant  would  be 

mer    to    convey  .,,  ,        ,  -ii  ,./.  ,  i         .j 

land  to  the  latter  entitled,  and  only  entitled  to  relief  as  to  the  two  hundred 
Chlnceteod'e^-  acrcs  of  land  embraced  by  the  first  writing,  or  that  set 
ition^^'^^^^  up  in  the  original  bill.  That  obligation  evidences  a  pre- 
sent gift  of  the  land,  and  contain3  a  covenant  to  have 
it  surveyed,  and  an  implied  covenant  thereupon  to  convey 
the  title.  The  donor  expressly  stipulates  that  he  will 
neither  will,  deed  nor  mortgage  the  land,  but  will  cod- 
sider  it  the  right  and  property  of  his  son.  The  relation 
between  the  parties  is  not  only  alledged  in  the  bill,  but 
appears  upon  the  face  of  the  obligation,  to  be  that  of 
father  and  son.  That  relation,  though  not  a  valuable,  is 
deemed  in  law  a  good  consideration ;  and,  according  to 
the  case  of  Mclnlirt  vs  Hughes,  (4  BiJth,  186,  and  au- 
thorities there  cited,)  sufScient  to  authorize  a  specific 
execution  of  the  contiact  in  a  Court  of  equity.  It  is  true, 
in  that  case  the  contract  was  under  seal,  but  the  pre- 
sumption is,  it  was  executed  prior  to  our  statute,  placing 
sealed  and  unsealed  instruments  of  an  executory  charac- 
ter, upon  the  same  footing. 
^.....—  As  the  record  now  stands,  therefore,  we  are  of  opinion 

the  complainant  was  entitled  to  the  relief  decreed  as  to 
the  200  acres  of  land  described  in  the  first  obligation,  but 
no  further. 
The  obligation  in  regard  to  the  slaves  was  not  to  take 
A  gift  of  slaves  effect  until  after  the  death  of  both  the  donor  and  his  wife. 

though    m  wn-  j  j.j  •  .1 

ting,  passes  no  The  doncc  did  not  obtain  possession  at  the  time  under 

title  to  the  donee    .1         1  1.      ..     '  .  ,.  ...  ,    ,• 

unless  Uie  wri-  the  Obligation,  and  according  to  its  terms,  was  not  tbea 
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entitled  to  it.    As  the  possession,  therefore,  did  not  ac-  Clark's  adm'b, 

I^UCKBB. 


company  the  gift,  and  as  the  writing  evidencing  it,  was 
not  recorded,  the  gift,  as  such,  was  void  under  the  act  of  tiDgbeiecoided, 
1798,  (2  Slat.  Law,  1480,)  as  settled  by  this  Court  in  accompan^y^'^the 
Pyle  vs  Maulding,  (7  J.  J.  Marshall,  202,)  and  Howard  ^j^;^  im-Tj. 
vs  Samples,  (5  Dana.  306.)  -^^  ^i^^-*  262.)  * 

Whether  this  and  the  last  obligation  or  writing  relied 
on  can  or  not  be  regarded  as  a  testamentary  disposition 
by  the  deceased,  it  is  not  necessary  to  decide.  We  only 
decide  that  neither  of  them  entitle  the  complainant  to 
«ny  relief  in  this  case,  as  the  record  now  stands. 

Wherefore,  the  decree  is  reversed  and  the  cause  re- 
manded, that  the  complainant  may  be  permitted  to  amend 
his  pleadings  and  bring  the  necessary  parties  before  the 
Court,  and  upon  his  failure  so  to  do  within  a  reasonable 
time,  that  his  bill  and  amended  bills  be  dismissed  with- 
out prejudice. 

Gates  ^  Lindsey  for  phiniiSs;  Husbands  and  Hewitt 
for  defendant. 


Clark's  Administrator,  &c.  vs  Rucker. 

Appeal  from  the  Meade  Circuit. 
FVaud,     Trusts, 
JvDB'E  Simpson  delivered  the  opinion  of  the  Court. 

John  Clark  having  engaged  in  a  trading  adventure 
ivith  a  man  by  the  name  of  Watts,  and  apprehending  an 
unfavorable  result  in  their  speculation,  made  to  his  broth- 
er William  an  absolute  bill  of  sale  of  all  his  slaves,  for 
the  purpose  of  placing  them  out  of  the  reach  of  his  cred- 
itors in  the  event  that  the  expedition  in  which  he  had  em- 
barked proved  unfortunate,  with  a  secret  understanding 
that  the  vendee  was  to  hold  them  in  trust  for  the  benefit 
of  the  vendor's  wife  and  infant  child. 

Shortly  afterwards  John  Clark  died,  and  William  Clark 
look  possession  of  his  farm,  and  the  slaves  so  conveyed 
to  him.  He  managed  them  for  the  benefit  of  the  widow 
and  her  child,  sometimes  admitting  that  he  held  the 
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Chancery. 
Case  142. 

September  27. 

X  C.  conveyed 
his  property  to 
W.  C.  by  abso- 
lute deed  in  se- 
cret  trust,  how- 
ever; for  the  ben- 
efit of  the  wife 
andchildof  J.  C. 
W,  C.  becominf^ 
involved,  con- 
veyed the  prop- 
erty to  the  wid- 
ow'&c.  of  J.C.he 
havlni^died.Held 
that  the  convey- 
ance W8B  valid, 
and  the  creditoii 
ofW.  C.  conld 
not  subject  the 
property  so  con- 
veyed to  their 
debts. 
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Ci.Ai&*t  Adm*«.  slaves  merely  in  trust  for  them,  and  on  other  occasioos 
RockIr.  claiming  them  as  his  own  pioperty.  John  Clark  being 
indebted,  at  the  time  of  his  death,  for  the  tract  of  land 
then  in  his  possession,  some  of  the  slaves  were  sold  by 
William  nnd  the  proceeds  of  the  sale  applied  to  the  pay- 
ment of  John's  debts. 

William  Clark  having  afterwards,  as  one  of  the  scco- 
rities  of  the  Sheriff  of  Meade  county,  in  his  official  bond, 
become  liable  for  considerable  sums  of  money  on  account 
of  the  Sheriff's  delinquency,  executed  to  the  widow  aad 
infant  child  of  John  Clark,  deceased,  a  bill  of  sale,  re- 
citing the  trust  aforesaid,  and  tiansGerring  to  them  the  ' 
residue  of  the  slaves  remaining  unsold,  in  fulfilment  of 
the  trust. 

The  creditors  who  have  unsatisfied  judgments  against 
the  Sheriff  of  Meade  and  his  securities,  having  applied 
to  the  Chancellor  to  set  aside  the  last  mentioned  convef 
ance.  on  the  ground  that  it  was  voluntary  and  fraudulent  as 
to  creditors,  he  decided  that  the  slaves  were  still  liable 
for  the  debts  of  William  Clark,  and  decreed  a  sale  of 
thein  for  that  purpose,  and  this  question  is  now  presented 
•to  this  Court  for  its  determination. 

Had  the  fraudulent  vendee  still  retained  the  title  to  the 
— Buiirthefrau-  slaves,  they  would  no  doubt  have  been  liable  for  the  p8j* 
had*ilirtained"the  "^^"^  ^^  ^'^  debts,  because  as  between  the  parties  tbenr 
li lie  10  the  prop-  selves,  the  contract  being  executed,  would  have  beenob- 

«rlT,    it     vould    ,.  ,  .,  .,  ,.  -, 

fiavebeen  liable  ligatory  on  them,  and  irrevocable  at  the  instance  of  tiie 
ibr  his  debu.      ygnj^jj^   from  whom  the  title  bad  passed  by  the  bill  of 
sale. 

The  slaves,  however,  would  still  have  been  liable  lor 
Though  a  frau-  ihe  debts  of  the  fraudulent  vendor,  and  the  creditors  of 
mav  not  be  com-  the  vendee  would  have  had  no  just  cause  of  complaiat 
ry  to  his  fraudn-  had  the  slaves  been  SO  applied,  which  shows  that  tbeir 
Irho^do^ao  r^  ''*>**^  ^^  ^^^^  ^^®  slaves  appropriated  to  the  payme&toT 
fore  any  lien  be  their  demands,  is  not  an  indefeasible  one,  although  the 
eiediior  of^he  fraudulent  sale  may  have  been  the  means  of  giving  tbe 
^."duS'r  '«Ll  vendee  a  delusive  credit. 

reach  the  prop-  The  sale  and  transfer  to  the  widow  and  her  child,  al- 
though such  as  the  fraudulent  vendee  could  not  have  bees 
compelled  to  make,  yet  having  done  that  which  in  good 
conscience  be  should  have  done,  and  tbe  title  haviog  beea 
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nested  in»  at>d  the  possession  delivered  to,  the  widow  and  CLArt'ii^Apii'i. 
child  of  the  fraudulent  vendor,  before  the  creditors  of  the       tnowu. 
/raudulent  vendee  had  acquired  any  lien  on  the  property, 
the  circumstances  atlendingthe  transaction  may  be  relied 
«pon  by  them  by  way  of  defence  to  tbe  claim  assert^ 
by  (he  creditors. 

Ob  a  verbal  contract  for  land,  no  action  can  he  main*  ."i^.*  ^^^ 

ance  in  compii* 

(ained,  nor  is  such  a  contract  enfoccible  in  equity  ;  y«t  aoco  wiihapre- 
if  the  vendor  convey  the  land  to  the  purchaser  by  parol,  tiaa  lor  IkA, 
he  can,  when  invested  with  the  title,  set  up  by  way  of  ^a^oatVe  cfaim 
defence,  his  verbal  contract  of  purchase,  against  the  claim  of  a  subswieat 

^  .  ..  ,  1.,.  ..*    purchaser  by   a 

^f  an  mtermediate  purchaser,  who  though  invested  with  written  contract, 
an  enforcible  equity  against  hie  vendor,  cannot  deprive  could  be troagM 
the  purchaser  by  parol  of  the  estate  which  be  has  acqui-  2lat*oQ^act.^* 
red^  So  if  a  debtor,  in  payment  of  a  debt  barred  by  the 
etatute  of  limitations^  or  a  banJcrupt  in  payment  of  a 
<lebt  from  which  he  is  released  by  his  discharge  in  bank- 
f  uptcy,  were  to  transfer  property  to  his  creditor,  such 
icansaction  could  not  be  overthrown  by  other  creditors  on 
«tiie  ground  that  the,  transfer  was  merely  voluntary^  .  The 
debtor  in  both  instances  being  under  a  moral  obligation 
to  pay  tbi  debt,  this  obligation  would  constitute  a  suffi- 
cient consideiation  to  support  the  transfer.  For  the  same 
feason  tbe  conveyance  in  this  case  cannot  be  deemed 
merely  voluntary.  It  may  be,  that  tbe  frauduJent  vendee 
was  induced  to  make  this  transfer  alone  from  the  consid* 
•eiation  that  h^  could  not  hold  the  property  himself,  and 
with  a  view  to  prevent  his  creditors  from  reaching  it. 
He  has,  however,  done  that  which  justice  required  at  his 
bands,  and  if  he  has  been  actuated  by  a  fraudulent  mo- 
tive, this  fraud  on  bis  part  will  not  vitiate  the  conveyance^ 
It  is  sustained,  so  far  as  the  widow  and  infant  are  con- 
cerned, by  a  valid  consideration,  and  they  have  in  the  . 
transaction  been  actuated  alone  by  a  desire  to  obtain  that 
property,  which  in  justice  and  good  conscience  they  bad 
a  right  to,  and  which- their  vendor  was  under  a  moral  ob^ 
ligation  to  convey  to  them;  and  have  not  participated  in 
the  fraud  committed  by  him  on  his  creditors. 

As  the  widow  and  infant  child  of  John  Clark  bad  ac- 
quired the  title  to  these  slaves  and  the  possession  of 
them,  before  the  creditors  of  William  Clark  had  obtained 
Vol.  VII.  74 
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CoT.Litr       0  lien  lliereon  by  execation  or  otherwise,  we  are  of  opio- 
JoNu  *  Hau^    ion  ihat  they  cannot  be  subjected  in  their  hands,  to  the 
payment  of  the  debts  of  said  creditors. 

Wherefore,  the  decree  of  the  Court  below  subjecting 
said  slaves  to  the  payment  of  said  debts,  and  decreeing 
a  sale  of  them  for  that  purpose,  is  reversed  and  caose  re- 
manded for  a  decree  on  this  subject  as  herein  indicated. 
Morehtad  if  Reed  and  Hardin  for  appellant ;  Grigsbf 
and  Harris  for  appellees. 


fias  i( 


Chavcbry. 
Case  143. 


StptembtT  28. 


A  creditor  <i{  aa 
insolvent  debtor 
in  vioIatioQ  of 
the  statute,  acid 
hia  only  work 
beaat,  the  debt- 
or sued  and  re^ 
covered  a  rer- 
dlct  for  the  ral- 
ule  of  the  work 
beast  in  dama- 
ges. The  credi- 
tor filed  his  biU 
to  injoin  the 
damages  recoT« 
•red  lor  the  tres- 
pafcs  and  illegal 
saleofthehor^e. 
Held  that  it 
could  not  be 
done. 


Collett  t;^  Jones  and  Hall. 

Error   to  the  Wayne  Circuit. 
Executions,     Exempted  properly.    Insolvents., 
CniBP  JvsTioB  Mabshall  deliveied  the  opinion  of  the  Comt. 

Jones  having  recovered  a  judgment  against  Collett  for 
S75,  with  interest  and  costs,  caused  bis  execution  to  be 
levied  on  a  horse,  the  only  work  beast  of  the  debtor,  who 
was  a  house  keeper  with  a  family,  and  the  horse  having 
been  sold  whereby  the  execution  was  satisfied  and  so  re- 
turned, Collett  brought  an  action  of  trespass  against 
Jones  and  Hall,  who  as  Sheriff,  had  made  the  levy  and 
sale.  In  that  action  a  verdict  was  rendered  for  the  plain- 
tiff for  S80  in  damages,  and  ibis  bill  fried  by  Jones  and 
Hall,  (to  the  latter  of  whom  Jones  had  executed  a  bond 
of  indemnity,  and  had  also  assigned  one  half  of  his  claim 
on  Collett,)  enjoins  further  proceedings  on  the  verdict, 
and  prays  to  set  off  the  claim  upon  Collett  against  his 
verdict,  on  the  alledged  ground  of  his  entire  insolvency. 
This  ground  having  been  fully  made  out  in  proof,  the 
Court  on  hearing  the  cause,  perpetuated  the  injunction 
against  further  proceedings  on  the  verdict,  and  decreed  ia 
favor  of  tne  complainants  a  balance  of  S27  80  Tound  hj 
calculating  the  interest  on  the  debt  of  Collett  to  Jones. 
up  to  the  rendition  of  the  decree. 

If  the  perpetuation  of  the  injunction  was  proper,  it 
was  certainly  inequitable  to  decree  interest  upon  CoUett's 
debt  to  Jones  for  any  part  of  the  time  accruing  after  thai 
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d«bt  was  fully  satisfied,  and  it  was  also  erroneous  to  over-       Coimett 
look  the  costs  of  Collett  in  the  action  of  trespass,  and  in    Jokes  aIUm;. 
effect  to  prevent  him  from  obtaining  a  judgment  therefor. 
But  the  principal  question  in  the  case  is,  whether  as  the 
statute  expressly  exempts  fiom  execution  the  only  work 
beast  of  a  debtor,  who  is  a  bona  fide  housekeeper  with  a 
family,  the  decree  securing  to  the  creditor  who  has  viola- 
ted this  exemption,  the  full  fruits  of  his  illegal  act,  is  not 
itself  an  infringement  of  the  statute,  and  does  not  by  the 
principle  of  immunity  which  ii  establishes  for  its  viola- 
tion, virtually  repeal  it.     Such,  we  think,   is  its  obvious  f 
effect,  and  therefore,  it  cannot  be  sustained. 

To  the  argument  that  the  statute  exempted  the  horse  A  Court  of  ©qui- 

.  .     .  /.       .  .         1  /.  r.         .  .  1    ^y  ^*J1  not  pro- 

and  not  a  judgment  for  his  value  or  for  taking  him,  and  tect  a  party  in 
that  it  would  be  inequitable  to  allow  an  insolvent  debtor  S!t*Th"h"^°a^ 
to  draw  from  his  creditor  the  only  means  of  satisfying  the  ^^^\^^q^  o^ 
debt,  it  is  a  sufficient  reply,  that  but  for  the  illegal  act  of  law.  and  thereby 
the  complainants,  the  subject  to  which  the  privilege  of  benefit   by   his 
exemption  attached,  v\ould  have  been  unchanged,  and  <>^"^'<'"«- 
they  should  derive  no  advantage  from  their  own  wrong, 
and  that  highly  as  the  right  of  the  creditor  is  regarded,  it 
is  by  the  paramount  authority  of  the  Legislature  express- 
ly postponed  to  the  right  of  the  debtor  and  his  family  to 
the  services  of  an  only  work  beast,  and  cannot,  therefore, 
be  prefeired  by  a  Court  of  equity,   which  would  violate 
its  own  principles  by  protecting  the  creditor  in  an  advan- 
tage wrongfully  obtained  against  the  superior,  and  as  we 
may  assume,  prior  equity  of  the  debtor. 

Whether  other  creditors  may  or  may  not  be  entitled  in  Can  a  judgment 
equity  to  subject  to  their  demands  thejudgment  of  Collett  fn'^iuy  a*jid^ 
for  the  violation  of  his  right  in  takinethis  horse,   is  im-  mem  in  fa?or  of 

.       ,  '      ^  his  debtor  for  ihe 

vsalerial  to  the  argument  m  the  present  case.     So  far  as  seizure  and  sale 
they  are  concerned,  it  might  not  be  essential  to  the  pre-  empte^from  ex- 
scrvaiion  of  the  authority  of  the  statute  to  extend  its  pro-  «caiion?— Qo». 
lection  to  a  judgmentagainst  another  for  the  violation  of 
A  privilege  which  they  have  respected,  and  at  any  rate  they 
ean,  with  a  clear  conscience,  rely  upon  the  difference  be- 
tiveen  the  damages  for  taking  the  horse  and  the  horse 
ilflelf,  as  the  conversion  would  not  have  been  the  conse- 
4(2uence  of  their  own  unlawful  act. 
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^  M*^  The  aTgument  that  as  the  statute  secures  the  right  ia 

jkwBs  *  Halt.,  the  specific  thing,  it  should  only  be  understood  as  pro- 
tecting the  remedy  for  the  recovery  of  thai  specific  thing, 
and  not  the  remedy  for  general  damages,  is  more  speciou* 
than  solid.  The  debtor  might  not  be  able  to  give  the  se- 
curity required  for  obtaining  possession  of  the  properly 
in  the  action  of  replevin,  orihe  property  might  be  eloign- 
ed before  he  could  do  so;  and  he  might,  in  that  action  of 
in  detinue,  have  nothing  at  last  bt&t  his  judgment  for  dam- 
ages. Some  of  the  articles  which  are  exempted  by  the 
statute,  might  be  consumed  before  they  could  be  reached 
by  any  remedy,  and  the  only  redress  would  be  in  a  judg- 
ment for  damages.  But  in  truth  the  statute  neither  pro- 
vides nor  p^refers  any  parlicblar  remedy  for  its  violation. 
In  exempting  certain  orticles  or  species  of  property  from 
execution,  it  prohibits  a  seizure  of  them  by  the  creditor, 
and  expecting  obedience,  it  leaves  the  consequences  of 
disobedience  to  be  determined  by  the  general  principles 
of  the  h\v.  Of  these  principles,  one  of  the  most  impor- 
tant is  that  the  mandate  of  a  statute  shall  be  enforced, 
and  its  aothority  maintained,  by  discountenancing  every 
violation  of  its  letter  or  spirit,  and  especially  by  with- 
holding the  aid  of  the  law  from  giving  eifect  to  any  such 
violation,  and  in  many  cases,  by  affording  a  positive 
remedy  for  the  redress  of  the  injured  party,  and  to  de- 
prive the  wrong  doer  of  the  fruits  of  his  wrongful  act. 
If  a  judgment  creditor,  seizing  and  appropriating  the 
privileged  property  for  the  satisfaction  of  his  debt,  in  vto- 
htion  of  the  statute,  is  entitled  to  a  decree  setting  off  the 
damages  recovered  for  the  seizure,  against  his  debt,  bis 
illegal  act  is  in  effect  sanctioned  and  legalized,  the  au- 
thority of  the  statute  in  the  particular  instance  is  prostra- 
ted, and  ft  way  opened  for  its  successful  violation  in  every 
case.  Upon  this  principle  the  creditor  would  be  abso. 
iutely  secure  in  the  appropriation  of  the  privileged  prop^ 
erty  to  his  debt,  if  he  could  succeed  in  placing  it  beyond 
the  reach  of  a  specific  remedy.  The  statute  imposes  no 
peculiar  duty  or  burthen  on  the  debtor,  and  no  restriction 
of  his  right  or  remedy,  but  gives  unconditional  exemp- 
tion to  certain  property.  And  it  is  the  province  of  the 
Courts  to  give  to  it  such  effect  as  not  to  allow,  and  mucb 
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less  to  encoaiage  either  a  violation  or  evasion  of  its  pro- 
Tisions. 

The  compltiinanls  were,  therefore,  not  entitled  to  any 
part  of  the  relief  which  was  granted  by  the  dei:iee.  But 
as  it  is  obvious  that  if  they  ore  to  be  deprived  of  tlie 
satisfaction  received  upon  their  judgment  by  the  enfoice- 
ment  of  the  judgment  against  them,  they  should  be  al- 
lowed to  coerce  their  judgment  if  it  can  be  done,  and  to 
that  end  should  be  relieved  from  the  effect  of  the  return 
upon  the  execution  evidencing  a  satisfaction  of  their  de- 
mand ;  we  are  of  opinion  that  unless  upon  a  rule  made 
in  this  case,  the  defendant,  Collett,  shall  consent  in  the 
common  law  side  of  the  Court,  to  an  order  setting  aside 
the  return  on  the  execution,  and  authorizing  further  writ 
or  writs  of  execution  for  enforcing  the  judgment  against 
him,  be  should  be  enjoined  from  proceeding  upon  his  ver- 
dict, except  to  obtain  a  judgment  thereon,  (which  should 
never  have  been  prevented  by  injunction,)  and  to  enforce 
BO  much  of  such  judgment  as  may  exceed  the  amount  of 
principal,  interest  and  costs  due  on  the  judgment  against 
him  at  the  time  of  obtaining  his  judgment,  and  upon  his 
compliance  with  the  rule,  the  injunction  should  be  dis- 
solved the  bill  dismissed  with  costs. 

Wherefore,  the  decree  is  reversed  and  the  eaose  re- 
manded for  further  proceedings  and  decree  as  above  in- 
dicated. ^ 

Jamts  for  plaintiff;  Harlan  fy  Craddock  for  defend- 
ants. 


STftAOBH 

V8 

Lambkth,  AC. 


Strader  vs  Lambeth,  &c. 

Errok  to  the  Jefferson  Circuit. 
Evidence.     Partnership,     Steamboats, 

JuDGB  Simpson  delivered  the  opinion  of  t!ie  Court. 

The  decision  of  the  Court  below,  that  the  bill  of  sale 
from  Reeder.  made  defendant,  Strader,  legal  part  owner 
of  the  boat  Houma,  and  parol  evidence  was  inadmissible 
to  show  that  the  bill  of  sale  although  absolute  on  its  face, 


Assumpsit, 
Case  144. 


•117  672 


September  28. 

Parol  evidence 
id  inadmissible 
to  vaiy  the  terma 
of  a  written  con- 
tract, unleas 
there  be  fraud, 
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Stbadbr  created  In  reality  only  a  trust,  to  which  effect  the   Court 

Lambeth,  ac,  instrucled  the  jury,  we  deem  erroneous.     Between  the 

mistake  or  usu-  parties  to  the  instrunaent,  such  evidence,  it  is  true,  is  only 

parties ""^Tdmit  admissible,   when  the  party  offering  it,  first  shows  that 

that  the  contract  the  writing,  either  by  fraud  or  mistake,  was  dri^wn  differ- 

vas      otherwise  ,       r  i  i  •        •  i     i  i 

than  as  appears  ently  from  what  the  parties  mlended,  or  was  executed 
thi8*^uie^Tas"rfo  under  circumslonces  tending  to  prove  that  the  contract 
application.  Nor  ^vas  usurious.     But  when  the  parties  themselves  do  not 

does  the  rule  ap-  ,  "^ 

ply  to  strangers  lely  upon  the  writing  as  drawn,  but  admit  the  contract  to 
a 6?r«nZtfa/ 337;   be  Other  than  that  which  it  exhibits,  this  rule  has  noap- 
^suzrkie,  615.)      plication.     Nor  are  strangers  to  the  instrument  conclu- 
ded by  its  terms,  or  estopped  to  show  by  parol  evidence, 
that  the  contract  of  the  parties  is  different  from  what  it 
purports  to  be  on  the  face  of  the  writing ;  and  as  estop- 
pals  where  they  exist  must  be  mutual,  it  follows  that  in  a 
controversy  with  strangers  to  the  instrument,  the  parties 
to  it  are  not  themselves  estopped  to  explain  or  contradict 
it  by  parol  evidence:  (1  Grcenleaf,  317  ;  2  Starkie,  675.) 
As  the  liability  of  Strader  depended  on  his  being  bene- 
A  beneficial  in-  ficially  interested  in  the  boat,  or,  on  his  having  assumed 
Do'at?  ^"wi'iho'^  ownership,  or  otherwise  acted  so  as  to  have  induced  the 
holding  the  legal  plaintiff  to  give  the  credit  on  the  faith  of  bis  responsibili- 

title,  will  render    ^       ^  °.  .,.  .,  .  ,  ^  ^         , 

the  person  hold-  ty,  the  exclusion  ot  this  evidence  from  the  consideration 
lmb?e*^for"serti^  of  the  jury,  was  evidently  to  the  prejudice  of  the  plaintiff 

pHes'^^^ur^nishid    *"  ^"^''-      "^^^  P^^^^^  ^^°  '^^'^^  ^^^  '^g^'  ^'^'®  *®  "^'  ™*^® 

for  the  boat:  (3  liable  merely  on  that  account,  he  may  hold  it  merely  in 

Kent' a  Com.  123;    ,       ,  j  »  -.u  ,      i  .        -.i  rt-    i- 

16  EasVa  Rep.  trust,  and  be  neither  actual  or  ostensible  owner.    His  li- 
ParL6M)^^^"^  ability  depends  on  his  actual  interest,  or  his  agency  in 
the  control  and  management  of  the   boat,  and  the  char- 
acter which  he  assumes  before  the  public :  (3  Kent's  Com. 
133;  16  East.  174;  Collyer  on  Partnership,  684.) 

Had  the  evidence  been  sufficient  to  show  that  Strad<»r 
was  part  owner  of  the  steamboat  at  the  time  the  account 
to  Lambeth  &  Thompson  was  created,  and  that  the  cap- 
tain of  the  boat  was  placed  under  such  circumstances  as 
authorized  him  to  bind  the  owners  for  necessary  supplies 
and  repairs,  as  what  constituted  necessaries  for  this  pur- 
pose, was  a  question  of  fact  propet  alone  for  the  jury  to 
decide,  the  instruction  to  the  jury  that  they  might  find  that 
certain  enumerated  items  in  the  account  were  for  neces- 
saries, if  it  be  understood  as  a  decision  by  the  Court  on 
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Htkis  point,  was  improper*  But  the  Court  probably  in- 
tended to  inforn)  the  jury  that  the  excluded  items  in  the 
account  could  not  be  deemed  necessaries,  and  as  to  the 
others,  the  jury  had  to  determine  from  the  evidence 
whether  they  were  for  necessaries  or  not. 

It  is  contended,  however,  on  the  part  of  Lambeth  & 
Thompson,  that  the  Court  erred  in  setting  aside  the  first 
verdict  and  granting  a  new  trial,  that  the  verdict  ought  to 
stand,  and  a  judgment  be  rendered  thereon.  We  are 
however  of  opinion,  the  first  verdict  was  unauthorized  by 
ihe  evidence.  It  was  for  an  amount  exceeding  that  which 
would  be  considered  under  any  view  of  the  evidence,  as 
doe  on  account  of  necessary  expenditures.  Besides,  the 
law  of  the  case  was  not  fully  presented  to  the  jury  in  re- 
lation to  the  power  of  the  captain  of  the  boat  to  bind  the 
owners,  when  he  was  in  a  situation  to  communicate  with 
them  without  inconvenience,  or  prejudice  to  their  inter- 
ests. 

We  think,  therefore,  that  the  Court  was  right  in  setting 
aside  the  first  verdict  and  granting  a  new  trial.  But  for 
ihe  error  committed  on  the  last  trial,  as  before  stated,  the 
judgment  must  be  reversed,  and  cause  remanded  for  a 
new  trial  and  further  proceedings  in  conformity  with  this 
opinion. 

Marshall  and  Pirile  plaintiff;  Fry  Sf  Page  for  dePts. 


Whitman,  ac. 
vs 

Gaudib. 


Whitman,  &c.  vs  Gaddie. 

Error  to  the  Hart  Circuit. 

Principal  and  surely.    Replevy  bond, 
JoDGB  Simpson  delivered  the  opinion  of  the  Court. 

A  JUDGMENT  having  been  rendered  against  the  plaintiffs 
in  error,  Whitman  being  the  pricipal  debtor,  and  the  oth- 
er persons  named  being  his  sureties,  the  defendants  in 
the  judgment  entered  into  a  replevin  bond  with  Gaddie 
as  sectirity.  An  execution  having  issued  on  the  leplevia 
bond,  and  Gaddie  having  been  compelled  to  pay  it, 
brought  this  action  of  assumpsit  against  all  the  defend- 


Assumpsit. 
Case  145. 


Septemhtr  2S. 

A  surety  in  a 
replevy  bond 
may  maintain 
assumpsit  ag'st. 
all  those  against 
vrhom  the  origin- 
al judgment  was 
recovered,  they 
all  stand  as  prin- 
cipals to  nim^ 
whether        they 
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Whitman,  *a    ants  in  the  judgment,  and  the  foregoing  facts  having  been 
Gaddir.        proved  upon  the  trial,  a  motion  was  made  for  a  nonsuit. 


vere  paretieTor  whlch  being  overruled,  a  verdict  was  returned  and  judg* 
originauVbL   ^  "Dent  rendered  for  the  plaintiff,  for  the  whole  amount  ho 
had  paid  on  the  replevin  bond. 

It  is  now  insisted  that  the  original  sureties  in  the  debt 
were  the  co-securities  of  Gaddie,  who  was  security  in  the 
replevin  bond ;  that  they  are  not  liable  to  him  for  the  whole 
debt,  but  are  bound  only  to  contribute  ratably;  that  this 
liability  is  a  separate  and  not  a  joint  one,  and  conse- 
quently the  motion  for  a  nonsuit  should  have  prevailed. 
We  deem  the  positian  wholly  untenable. 

Each  one  of  the  defendants  in  the  judgment  wa^  legal- 
ly  liable  for  its  whole  amount.  They  are  ail  principals 
in  the  replevin  bond,  and  described  as  such  on  its  face. 
Gaddie  is  their  surety,  and  not  the  surety  of  any  one  of 
them  alone.  They  are  all  principals,  so  far  as  he  is  con- 
cerned, and  all  liable  to  him  for  any  payment  he  hu 
made  as  their  surety.  There  is  no  evidence  of  the  man- 
ner in  which  he  was  induced  to  go  security  in  the  bond. 
In  the  absence  of  all  testimony  proving  a  contract  be- 
tween the  parties,  at  the  time  the  replevin  bond  was  exe- 
cuted, defining  their  relative  rights  and  liabilities,  the 
legal  presumption,  from  the  attitude  of  the  parties  is. 
that  the  defendants  in  the  judgment  were  regarded  by  all 
of  ihem  as  principals ;  that  Gaddie  became  security  in 
the  bond  at  their  instance,  and  consequently  the  pay- 
ment made  by  him  afterwards  being  in  discharge  of  a 
legal  liability  upon  all  of  the  defendants  in  the  judgment 
at  the  time  he  entered  into  the  bond  as  their  surety,  thef 
are  responsible  to  him  for  the  amount  paid. 

Wherefore,  the  judgment  of  the  Circuit  Court  is  at 
firmed. 

Harlan  ^  Craddock  for  plaintiffs ;  B.  ^  A.  Monro€ 
for  defendant. 
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Allen  vs  Sanders.  Covehaitt, 

Appeal  from  the  McCracken  CfRcuiT.  Case  146. 

Covenants,  dependent  and  independent. 

^uooB  SiMFSON  delivered  the  opinion  of  the  Court.  September  79* 

This  is  an  action  of  covenant  on  an  agreement  in  Gase  stated  and 
which  the  plaintiff  i«  error  stipulated  to  erect  for  the  de-  circuit "coiui. 
feudant  a  building  of  a  certain  description,  to  be  finished 
in  a  specified  time,  and  in  a  workmanlike  manner,  for 
which  the  defendant  agreed  to  give  to  the  plaintiff  fifty 
dollars  in  hand,  thirty  two  dollars  and  fifty  cents  when  the 
tvork  was  completed,  atid  eighty  two  dollars  and  fifty 
cents  at  a  subsequent  peiiod. 

This  suit  was  brought  for  all  the  payments.  The  de- 
fence was,  that  the.  work  is  not  tione  according  to  the 
contract.  Verdict  and  judgment  for  the  defendant ;  from 
which  an  appeal  has  been  taken  by  the  plaintifi*. 

The  plaintifi*'s  right  to  recover  involves  the  construc- 
tion of  the  agreement  sued  upon.  If  the  covenants  are 
entirely  independent  of  each  other,  then  the  defence  re- 
lied upon  was  invalid.  If  they  are  dependent,  in  whole 
er  in  part,  to  that  extent  the  plaintiff  could  not  recover 
without  alledging  and  proving  a  performance  upon  his 
part. 

It  was  decided  by  this  Court  in  the  case  of  Craddock  ^^as  been  held, 

Ai  I  'J         rrt    r>-ii    *c   X    .!_  1  .  ^^^  contract  10 

Ts  Aldridgt,  (2  Bibb,  15,)  that  where  any  money  is  to  do  work  where 
be  paid  before  the  work  is  to  be  done,  the  covenants  are  bS^  p^kT^fefore 
independent;  and  in  the  case  of  Mason  vs  Chambers,  (4  aonr7hVco?en* 
LiiL  263,)  it  is  said  that  where  the  contract  is  entire  and  ants  are  indepen- 

r  f  -J  .•*    .        .u  u    I  ^"^:  {2Bibil5; 

the  performance  of  one  Side,  constitutes  the  whole  con-  4  ZiU 263.)  But 
sideration  of  the  performance  on  the  other,  if  one  side  is  tract^holjVTc 
to  perform  a  small  part  first,  however  small,   it  is  evi-  considered,     to 

^        ,        ,  '^  .         ,  .         -  ascertain  the  in- 

dence  that  he  meant  to  waive  the  security  of  retarning  his   temion    of  the 
ewn  performance  and  rest  upon  his  action.     But  in  the  64o^^'*         ^^ 
case  of  McClure  vs  Rush,  (9  Dana,  64.)  it  is  decided 
that  the  intention  of  the  parties  as  collected   from  the 
whole -agreement,  is  to  govern.     If  upon  the  one  hand  it 
Vol.  VII.  7£t 
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Allbw         appear,  that  the  party  relied  upon  the  covenant  of  the 
Sanobrs.        other  for  an  indemnity  in  case  of  a  breach,   he  will  be 
left  to  the  remedy  which  he  has  provided  by  the  contract. 
If^on  the  other  hand,  it  be  manifest  by  the  terms  of 
If  one  party  rely  the  contract,  that  the  instalment  to  be  paid,  is  the  coo- 
an?of  the*^other  sideration  of  the  prior  services  to  be  rendered,  then  the 
nU  ^^  he  wiiiTe  performance  of  the  service  is  a   precedent  condition  to 
lefttoihatreme-  (he  payment  of  the  money.     This  rule  of  construction 
onperformancei  seems  to  be  most  reasonable;  each  part  of  the  contract 
al^ceis  Tprecel  where  the  performance  is  to  be  partial  and  not  entire,  is 
deni  conditipn.     made  to  depend  upon  its  own  terms.     Part  of  the  stipu- 
lations may  be  dependent  and  part  otherwise,  and  in  sueh 
case  no  action  can  be  maintained  on  those  which  arede. 
pendent,   without   counter   performance,   or   something 
equivalent,  while  without  such  performance  the  action 
would  lie  for  a  breach  of  other  stipulations.     If  the  in~ 
tention  of  the  parties  cannot  be  gathered  from  the  terms 
of  the  contract,  and  there  is  nothing  to  give  it  construc- 
tion  but  the  partial  performance  on  one  side,  then  the 
rule  laid  down  in  the  case  of  Craddock  vs  Aldridge  may 
npply. 

Applying  these  rules  of  construction  to  the  contract 
A.  stipulated  to  gygj  q^   [{  jg  evident  that  the  agreement  by  the  defend- 

baud  a  house  for  o  ^ 

s.  by  a  specified  ant  to  pay  the  sum  of  fifty  dollars  in  hand,  was  an  inde- 
pTy^isoln  hand!  pendent  Stipulation,  and  that  the  plaintiff  had  a  right  to 
ihe*"work  ^was  demand  its  payment  without  any  averment  of  perform. 
done,  &c.  Held  ance  ou  his  part,  because  it  was  to  be  paid  befdteThe 
of  the  I50  was  plaintiff,  by  the  terms  of  the  agreement,  was  bound  todo 
lo.Jn^l^'^t^.ch  any  part  of  the  work.  The  payment  of  thirty  two  dollars 
might  be   sued  g^pj  gf^y  cents  was  to  be  made  when  the  work  was  com- 

upon  wiihout  a«  ''  1  .    .     .i» 

▼ering  perform-  pleted.     It  was  not  due  until  that  time,  and  the  plamtiS, 
tothepartwhich  according  to  the  evident  intention  of  the  parties,  to  show 
when^ihe^work  '^'^  '''s^^  ^^  demand  it,  had  10  aver  and  prove  performance 
was    done,   no  on  his  part,  agreeably  to  the  contract.     The  subsequent 
maintained  with-  payment  of  eighty  two  dollars  and  fifty  cents  is  expressly 
ofVeiforSiance!  Stated  in  the  agreement,  to  be  for  doing  the  work,  mani- 
festing by  the  terms  used,  the  intention  of  the  parties  to 
be,  that  the  plaintiff's  right  to  it  was  to  be  dependent  on 
the  performance  of  the  prior  service  by  him. 

As  the  plaintiff  then,  had  a  right  to  recover  the  fifty 
dollars,  without  proving  that  he  had  performed  or  tender- 

n 
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ed  peiformaQce  on  bis  paxt,  the  defendants  plea  relying 
upoii  the  fact  that  the  work  was  not  done  according  to 
the  contract,  inasmuch  as  it  purported  to  be  a  defence  to 
the  whole  action,  was  not  a  good  plea.  It  only  contained 
a  defence  to  the  payment  of  the  two  last  instalments,  and 
had  it  been  plead  to  that  much  instead  of  the  whole  of 
the  plaintiff  *s  action,  it  would  have  been  a  good  plea  to 
that  extent.  The  instruction  of  the  Court  to  the  jury  on 
the  trial,  is  liable  to  the  same  objection.  It  made  the 
plaintiff's  right  to  a  verdict  for  any  thing,  depend  upon 
his  having  executed  the  work  in  the  manner  he  had  bound 
himself  to  do  by  the  contract,  instead  of  confining  the 
instruction,  as  should  have  been  done,  to  the  two  last  in- 
stalments. 

Wherefore,  the  judgment  is  reversed  aiTd  cause  remand- 
ed for  a  new  trial,  and  fuither  proceedings  in  conformity 
with  this  opinion. 

Husbands  for  appellant;  Uerndon  for  appellee. 


PiTTKHSON,  AC. 
V8 

Cai.mebs. 


Patterson,  &c.  vs  Chalmers. 

Appeal  prom  the  McCkacken  Circuit. 

Steam  boats.     Merger,    Partners  and  partnership, 
Juoei  Simpson  delivered  the  opinion  of,  the  Court 

This  is  an  action  of  debt,  brought  in  the  name  of  John 
G.  Chalmers,  as  surviving  partnei  of  the  late  firm  of 
Lawrence  &  Chalmers,  against  the  plaintiffs  in  error. 
The  declaration  contains  no  express  allegation  of  the 
death  of  Lawrence,  end  for  this  reason,  it  is  contended, 
that  it  is  defective.  We  are,  however,  of  a  different 
opinion.  The  plaintiff  having  stated  in  the  commence- 
ment of  the  declaration,  that  he  sues  as  surviving  partner, 
the  implication  of  the  death  of  the  other  partner  neces- 
sarily arises ;  and  although  if  the  declaration  had  con- 
tained an  express  averment  to  that  effect,  it  would  have 
been  more  technically  correct,  yet  the  omission  is  sup- 
plied by  the  inference  unavoidably  resulting  from  the 
character  of  surviving  partner,  assumed  by  the  plaintiff. 


Assumpsit. 
Case  147. 


September  29. 

The  declaration 
being  in  the 
name  of  one  as 
Burviviog  part- 
ner, necessarily 
implied  the  death 
of  ikeolherpart* 
ner. 
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Patterson,  *c.  The  first  count  in  the  plaintiff's  dcdaralion,  having 
Chalmers.  been  founded  on  a  written  oWigalion,  and  olhtr  counts 
DebtoQ  a  wri-  on  simple  contract,  afterwards  added  by  way  of  amend- 

ting  and  debt  oq  *,  i  •  i  ■    .  .... 

aLiipie  coniract,  ment,  they  are  objected  to  on  the  ground  that  it  is  an  im- 
tae^samrdeclai  pfcper  joinder  of  diflferent  forms,   as  well  as  different 
uon:  (1  chitty,.  causes  of  action.     The  counts  in  the  amended  dcclara- 
tion.  however,  are  not,  as  supposed,  counts  in  assumpsit, 
but  in  debt  on  simple  contract.     They  differ  from  those 
in  assumpsit  in  not  stating  any  promise,  and  in  conclo- 
ding  in' the  usual  form  of  a  declaration  in  the  action  ef 
debt  on  simple  contract.     Debt  on  bond  or  other  speci- 
alty, may  be  joined  with  debt  on  simple  contract;  (1 
Chitly*s  Pleadings,  229.)     So  that  there  is  not,   in  this 
case,  a  misjoinder  either  in  the  form  or  cause  of  action. 
Samuel  Patterson,  Sen.,  one  of  the  defendants  in  the 
action,  filed  a  plea  of  non  est  factum  to  the  writing  de- 
clared on  in  the  first  count,  and   the  plea  of  nU  debit  to 
the  other  counts  in  the  plaintiff's  declaration. 

The  writing  to  which  the  plea  of  non  est  factum  was- 
filed  is  as  follows  :. 

'*New  Orleans,  24/A  July,  1839. 
••$2,462. 

••One  day  after  date  the  steamer  Sultan  and  owners, 
promise  to  pay  Lawrence  &  Chalmers,  or  order,  two 
thousand  four  hundred  and  sixty  two  dollars,  for  value 
received,  Jesse  Pell,  Master" 

The  following  facts  were  proved  on  the  trial:  On  the 
20th  of  December,  1837,  Jesse  Pell,  B.  W.  Mcintosh 
and  the  firm  of  D.  W.  Patterson  &  Co.  agreed  to  become 
partners  in  the  boat  aforesaid,  each  having  an  interest 
therein  of  one  third.  The  firm  of  Patterson  &  Co.  then 
consisted  of  D".  W.Patterson  and  Samuel  Patterson,  Jr. 
On  ihe  10th  day  of  November,  1838,  Samuel  Patterson, 
Jr.,  for  the  purpose  of  paying  to  his  father,  Samuel  Pat 
terson,  Sen.,  the  defendant  in  this  case,  a  debt  which  he 
owed  him,  sold  and  transferred  to  him  all  his  interest  in 
the  firm  of  D.  W.  Patterson  &  Co.,  and  his  undivided 
interest  in  the  steam  boat  Sultan.  Samuel  Patterson, 
Sen.  afterwards,  on  the  5th  February,  1839,  sold  to  D. 
W.  Patterson  all  the  interest  acquired  by  him  by  his  poF- 
chase  from  Samuel  Patterson,  Jr.,  as  well  in  the  firman 
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in  the  sleam  boat  Sultan.  During  the  time  that  Samuel  Pattshson,  40. 
Patterson,  Sen.  was  parl.owner  of  the  Sultan,  he  gave  Chalmers. 
directions  in  relation  to  the  management  of  the  boat  and 
exercised  the  usual  control  of  a  part  owner.  The  debt 
sued  for  was  created,  wi(l>  the  exception  of  one  i^m, 
within  the  same  period.  But  the  execution  of  the  wri- 
ting sued  on  was  after  he  ceased  to  have  any  interest  in 
the  boat. 

We  deem  it  unnecessary  to  determine,  whether  the 
writing  sued  on  sliould  be  regarded  as  a  mere  evidence 
of  indebtedness  by  tjie  part  owners  of  the  boat,  given  by 
the  master,  or  as  an  actual  obligation  on  them  to  pay  the 
amount  promised.  If  it  be  an  obligation  on  the  owners, 
it  must  as  it  purports,  be  the  obligation  of  the  then,  and 
not  former  owners.  And  as  the  defendant,  Samuel  Pat- 
terson, Sen.,  was  not  at  that  time,  a  pait  Owner,  it  is  not 
his  obligation;  and  having  relied  upon  the  plea  of  non 
est  facliim,  the  plaintiff  could  not  maintain  his  action 
against  him  on  the  writing. 

It  does  not  necessarily  ensue,  however,  admitting  it  to  The  exection  of 
be  the  promissory  note  of  the  then  owners  of  the  boat,  ibe^simpiTcon* 
that  it  is  an  extinguishment  of  the  antecedent  liability  of  \l^^^     between 

o  /  the  snmf>  nnrli(>.:. 

this  defendant.  It  is  well  setiled,  that  by  an  execution 
of  a  promissory  note,  the  liability  on  the  simple  contract 
between  the  parties,  which  is  of  inferior  dignity,  is  merg- 
ed. A  joint  liability  on  a  simple  contract  may  also  be 
extinguished,  by  the  acceptance  of  the  obligation  of  part 
only  of  the  joint  contractors,  in  satisfaction  of  the  joint 
liability.  But  if,  as  the  evidence  here  tends  to  prove,  the 
note  was  accepted  by  the  obliiiees,  not  as  the  note  of  the  in|j<jmt  naDiu- 

,  ,  ^  r.     ,       I  1        ty  still  remains: 

persons  alone  who  were  part  owners  01  the  boat  at  the  Doniphan,  &c. 
time  of  its  execution,  but  as  the  joint  undertaking  of  ^Ajonroel  199.)^' 
Ihem  and  the  defendant,  Samuel  Patterson,  Sen.,  inas- 
much as  it  is,  according  to  its  legal  effect,  the  obligation 
of  the  other  defendants  alone,  it  was  never  accepted  as  a 
satisfaction  of  their  joint  liability,  and  unless  it  had  been 
so  accepted,  it  would  not  have  the  effect  of  extinguishing 
that  liability.  And  if  the  other  defendants  be  not  alone 
liable  on  the  note,  which  cannot  be.  unless  it  be  deemed 
an  extinguishment  of  the  previous  joint  liability,  the  rem- 
edy for  enforcing  the  demand  must  be  joint  on  the  simple 
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PATTBBsoir,  *c.  contract,  which  must  %e  regarded  as   still  «ubsisling : 
Chalmers.      Doniphcn  and  Smoolvs  GilU\i  B,  Monroe,  199.) 

The  extent,  however,  of  Uie  iiftbilily  of  Samuel  Pat- 
»  tersoQ,  Sr.,  depends  ii»  sonae  degree  upon  ihe  questioD 
wimlher  he  was  partner  or^merely  paU  owner  of  the 
steamboat  Sultan.  If  he  was  j>artner,  the  defendant. 
Pell,  who  was  also  «  partner  as  well  as  master  of  the 
boat,  could  impose  on  him  a  more  extensive  liability, 
and  bind  him  further  than  one  part  owner  can^the  other 
part  owners,  who  are  considjBred  Rierely  as  tenants  in 
common.  It  is.  to  be  sure,  contended  that  he  was  not 
even  a  part  owner.-  The  proof,  however,  contradicts  this 
assumption,  and  manifests  conclusively  the  fact  of  bi^ 
ownership.  The  object  which  he  had  in  view  in  making 
the  purchase  and  obtaining  the  transfer  of  the  interest  of 
Samuel  Patterson.  Jr.,  is  immaterial.  Having  become 
the  proprietor  of  that  interest,  which  was  a  beneficial 
one,  and  having  assumed  some  control  over  the  boat,  and 
the  articles  in  the  plaintiff's  account  having  been  furnish- 
ed on  his  credit,-  as  well  as  that  of  th^  other  part  owners, 
there  can  be  no  doubt  of  his  liability  as  part  owner.  This 
is  however,  in  our  opinion,  the  full  extent  of  bis  liability. 
Were  it  conceded  that  a  regular  partnership  existed  in 
the  boat,  and  in  its  business^  at  the  time  the  defendant, 
Patterson,  acquired  an  interest  in  it,  the  sale  of  (hat  in* 
*.  '       ,,  terest  by  one  of  the  paitners,  operated  as  a  dissolution  of 

' "     -   *  the  partnership,  and  it  is  evident  that  no  partnership  was 

^t,  • .«  .  afterwards  formed  between  the  defendant,  Patterson,  and 
'•>,.«  the  other  part  owners,  which  would  have  required  an 
agreement  to  that  effect,  but  that  they  regarded  them- 
selves as  part  owners  merely.  The  law  does  not  make 
part  owners  partners,  it  requires  an  agreement  among 
themselves,  to  create  a  partnership  in  the  boat:  {Slory 
on  Partnership,  612.)  In  the  absence  of  such  an  agree- 
ment, the  law  considers  them  as  tenants  in  common, 
each  having  a  distinct,  although  undivided  interest  in  the 
whole:  {Abbott  on  Shipping,  68.) 
One  part  owner  of  a  steamboat  can  bind  another  for 

Part  owners  of  a  necessary  repairs  and  supplies.     The  master  of  the  boat 
■team  boat    are  ...,,,  ,  t* 

not      partners  can  bind  all  the  owncrs  to  the  same  extent.     But  neither 
uact'of  partoerl  Riaster  nor  part  owner  has  any  implied  authority  to  order 
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Insurances  lo  be  effected  ©n  the  Mirt  of  the  ownel-s,  ar  (T        Camp 
a  part  owner  cannot  by  #oifig  so,  charge  the  others  with     Pbathbb,  jio. 
any  part  of  the  premiom  :   {Colhft%  on  Partnership,  682;  ship;  KStory  on 
Abbott  on  Shippiu£,  76.)  ^  IniBmbolj,  therefore,  as  ||ar-  are^  mereV ^ten'- 
ly  orite  third  of  ;the,flaiptirsdemhncl   is  for   insurance,  eadi^Va^vTo'^^^i 
theYe  is  no  evidence  in  iim  case  which  authorized  a  ver-  joint,  but  undi- 

,..,.-  /.        .  n  w  "Cd     iDterest: — 

diet  in  hs  favor  for  that  portion  of  it.  -«     t  {Abbott  on  Ship- 

It  is  unnecessary  to  decide  uppn  the  objection  taken  to  parf'oMfnli  may 
the  judgment,  that  the  cqgtract  s€t  out  in  the  plaintiff's  jo"^je*^airJ*a„" 
declaration  impose'd  a  joint  liability  on  the  jjefendants  supplies.     The* 
and  another  individual  by  the  name45f  — -—  Bisharoon,  Jiuo^^he  sam© 
dec'd.,  whehlhe  evidence  doQs  not  manifest  any  liability  th«cM^cIi» 
on  the  part  of  Difiharoon.  .  This^objeciion  pnly -lypplies^  ^^*"jP  ^  "^' 
to  the  first  count,  the  other  founts  in  the  declaration  «on-  •^    ' 
taining  ne^Hnsion  to  Disharoon,  iKit  av^ring  (hid  refy«       '^ 
logon  the   liability  of  the  defehdanls.  alcgfie,"  and  as  tho     *-**.«,- 
case  will  ^^^P^^  i"  its  fufure  progress,  npon  the  amend-  •    • 

ed  declaration  exotosively.  thi^  objection  mayrwt  again  * 

arise.  .        ^ 

The  latv,  as  expounc^d  by  the  Courfbefovv^^p  i^^-ift-'^''        '  ^ 

slructions  to  the  jury,  is  incoMist^t  with  th©  principles  ^ 

contained  ih  this  opinion.    •    ^  \ 

Wherefore,  the  judga^nt  ]s   reversed,  and  cause  re*        a 
manded  for  a  new  trial  •and -further  proceeding^Jja  con- 
formitii  with  ftiis  opinion.  • 

Robertson  and  Husbands  fot  appellants ;  Harlan  <J 
Craddock  for  appellee.    .  '  .    ^  r 


Camp  vs  Prather,  &c. ,      -  1 

^    s  Error  to  the    Hickman  £irciut.  *  Cu. 

Ejectment.     Entries, 

Chief  Justice  Mabshall  delivered  the  opinion  of  the  Court.  ♦  Septtrh 

This  action  of  ejectment  was  brought  on  the  demise  case  -Unjf. 
of  Camp,  claiming  as  patentee  of  two  quarter  sections  of 
land  lying  west  of  the  Tennessee  river,  by  patents  dated 
JM  1836,  against  Prather  and   Jones,  claiming  under  d 
patent  dated  in  1826,  granting  to  Bazzel  Prather,  assignee 


Digitized  by 


Google 


/ 


^i 


600  \  ftpii^NRCJE'S  K 


\ 


** 


^y 


^P 


Camp  '      05*  Richard   Bra^hear,^(lff9  fl<«yof  Und  ra  W^^^ 

P&ITSBB,  AC.         41^ t 


i^t  apart  Torv^tiie  ofSo^A  tftid  ^)dier3   ofj^e  J^jj^g^ia 
^       Stale  Lin^  in   cohsUl^ti^i -of  pahof  .a'La«|^^Qffice 
Mijifary  Warrant/ Mtj3r«(J^AugGst'6th^'?S4,  oikI  survey- 
ed March  20th.  1825/  T^  palgjit  piLihe^defenda|irbe-t    ^ 
ing  the  oldest.  thepI^Swlin  rea^filv-^vidence  the  entry  of  ,r^ 
Richard  Brasj|jeai^a|j3  lelied  ugpitffcc  point  thft  \^h  pat-  ^  /^ 
ent  covers  no  parj  of  lli^nnd  appropriated  by  the  entry, 
and  is*therefore  wholly^ vaid-^ipdef;  iKe  act  of  1820,  au- 
thorizing Uie  mililary:'i5ritries  west  pi''' the  Telfe^ssee.  to 
^   _.     to  be  survtyed^ncfitorrjed  ii^ie^J^         The  entry  of  Bra- 
I  ^'      .It.f'^  #hear.  dated  August  6tt^784,  calls  to  begin'*'due  south 
.|^.     *    jrf  tfifj^vvn  ^oC^Qplurt)wa.  »        botifj^ary  line  ofVir- 
*    *. '       1.^  gi"^^*d  ^dUl^Qafolina^vt^un  eastwardly  with  the  line 
^''1     .J^^W  piffles,  4inte$s   jrHerrupled  .by   elder  e)|tfN|l|  and  in 
I  ^*r\^  ^   .JJih't  c«t«e  to'begin.^  the  "line  to  the  east  of  sucli  enti^||^ 
I  ru!v400  pole«'  earst  qn  sa*id   line,  ^^  tllifr  ^t^rigbt 
[les  for  qiwnjrlj^*' ^/Jhg  survey,  j^ring  ^oate  March 
h,  1826^  wa«!ljSo^/ead,   be^nifljrfdue  seulh  of  the 
L|  of^oliRiibte,  W  thc^Slnt6|rm6,  and  running  east, 
.  accojpqpig   to  Die  ca+Ww  fhe  entry;  and   it  being 

lit)  jhblkli^tli^^N^^'^^^^^^^^    '"  ^^^^*  ^y'^^^  SxtiX^^ 

KefitiuJ^  anTTenn8s$<«e,  ftiim   the  Tennessee  river 

h:^|flN^issippf..jpi]d  an]!i|{>i(>h  th*e  land  was  surveyed, 

;    i* about  tijn  rtritei^spnthW  vhat  would  be  d^contirfctiQa 

\  of  .Waikfef't  line;;  rtii^'ir^l 779-80.  as  far  as  the  T^ni^j|:.     * 

see  rivilf^  and'^ipoYj  proof,  thatftoni  J821  up  to  the  tirne 

of  tnal;  it  was  gepeially  understood  that  WarBler's  line, 

V,  continued  without  change  of  course,  would  pass  about 

Jferi^iles  north  of  the  actual  Stale  line,  it  wa?  contended 

TaxiijLCircuijjSburt,  ,and  is  now  contended,  4hA  the  .en- 

^^^SpW^^^^^-^'^^"'^  ^^  understood  as  cdlling  for  the 

coQ9iu£gy^|i|t\>fv  Walker's  line  ds   the  boundary  line  he-)P         i 

X\Veen  Virgnii^'aqjjpNbrth  Carolina,  and  that  the  suwej 

^on  the  true  State  line  is  therefore  entirely  variant  from 

e  Qiitry. 

Conceding  all  that  can  be  assumed  as  the  basis  of  this 
argument,  that  the  locator  of  this  entry  niay  have  sup- 
posed that  Walker's  line,  as  far  as  it  went,  that  is,  lo  the 
Tennessee  liver,  was  the  true  boundary  between  Virginia 
and  North  Carolina,  and  that  therefore  a  continuation  of 
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Aai^lim  would  be  tbe  trM  bound^y  to  i3A  IMississippi^ 
It  may  be  a  conseq»enoo  that  tWiiota tor  sapfwaed,  if  he 
tHoughJtupon  the  qoeatiai)  at  ^H;  tl^it  the  land  §)eated 
by  thta  entry  wo^fgl  Ue  Q(|pi>  Waiker^s  line  continued. 
l&ut^'a&duK  line  had  flot  inlSact  haen  mil  west  of Ihe  Ten- ** 
nessee,  as  no  body  at  tne  (fate  ii^t^^e  fentry  knew  or  even 
comecturM  Mthere  ft  u^^  run  in  the  mii)ity  ^f  this  lo* 
€at(on,  near  tbe  bank 'et  the  Mississippi,  as  the  entry 
<loes  not  call  for  that  lhp».  but  for  tbe  boundary  line  be- 
tween the  iwcyjUinies,  tfnd  as  in  point  of  law  and  fact,  the 
true  Hne  was  in  latitude  36  degrees  304ninti(es  f^orth, 
wher«it  has  be^  actually  run,  and  there  was  not  at  the       «  i 

date  of  the  entry,  nor  aMrwai^s  until  the  a&certainnient 
and  authoritative  adoption  of  this  true  line  in  1819  and  . 
1820,  any  otU«/  li«e,  actual  or  re])uted,  it  wookl  be  moat 
iinrea^flpable,  first  to  conjecturetbat  the  locator  intended  ,  • 

4o  refer  to  Walker's  line, ,  and  then  upon  that  in^re  con- 
jecture to'conctude*th^  ihe  entry  could  not  be  properly 
surveyed  on  the  true  liae. 

It  is  not  necsaary  thai  the  locator  should  hava  actually  it's  -ayfl^TM  «n. 
seen,  or  even  in  his  own  mind  have  dxed  upon  the  pre-  Bucb^descriptlon 
^iae  piece  of  land  which  he  intenda  to  appropriate.     It  tocl^ity^M*^ 
48  sufficient  if  in  his  entry  ha  givesuch  a  description  of  ^°aWe  '   other* 
its  shape  and  .locality  as.\^ill  enaWe  others  who  may  de-  to    approiwituZ 
-sire  toap^ropriatS'the  adjacent  land,  to  aacartoin  with  toMwtS^ijiih 
reasooable  certain<y  what  has  been  before  appropriated,  2in r**^!?  t  fc**" 
^'hich  implies  the  requisition  that  the  description  shall  t>eeii  Uiore  aj). 
be  sDch  as  wiliienable  one  properly  skilled,  to  ascertain  Ke^exmi  wj 
ihe  locality  and  extent  of  the  land  attempted  lo  be.  ap.  ^ot^^tfieAi'SwJ 
propriated  by  the  prior  entry,  and  in  fact,  to  make  a  sur-  intention  ot  o- 
<vey  of  itcoVftafionding  with  the  entry.    The  intention  of  caior,  which  ^ 
the  locatof  is  only  material  so  far  as*It  is  indicated  by  the  {foiJ^  ^^  ^^^ 
<ernia  used  in  describing  the  land.     If  his  description 
comes  lip  to  the  leq'iisilions  which  have  byo  stated,  the 
land  described  is  appropriated  by  the  entry,  although  be 
«nay  have  supposed  that  he  was  describing  and  have  in^ 
tended  to  appropriate  other  lands.     It  is  the  terms  of  the 
«ntry  and  not  the  private  intention  or  opinion  of  the  lo- 
cator which  fix  the  location. 

It  is  true  that  an  entry,  clear  and  unambiguous  on  its 
face,  and  apparently  sufficient,  may  in  applying  it  to  the  ob- 
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Camp  «      jeets  caUid  ihr,  be  fono^  ^ibject  to  a  latent  arabtgoitf, 
•     PiuTHBs,4o.    arising  from  the  coveapondencQ'  of  two  or  nx)re  objects 
"'  with  jjie  terms  of  %  paftipular  c^U  or  description ;  and 

the  uncertainty  thus/prodiK^  Pltay,'  junless  removed  bf 
*  aoine  decisive  oiieumatancef.  melee  tthe  entry  whpHj  ift- 
effectual.  But  ib^  eall. in' this"  entry,  for  the  bouodary 
line  betweep  tbe  two  States,  cunntt  be  ^uhjecl  to  thia 
objection,  because  there  neverS?as  but  oqie  boundary  line 
in  law  or  fact,  from  the  Tennaeeee  to  the  Mississippi, 
and  there  never  was  any  dther  reputed  bowdary.  At  tl* 
date  of  t^  eo^ry  and  until  after  the  true  line  was  ran  and 
,    '  ^        established,  there  were  no  white  inhabitants  in  that  re- 

gion.   There  is  no  evidence  tiflit  any  of  the  few  individ- 
* ,  uals  wRo  were,  engaged  in  making  entries  for  the  officeis 

and  soldiers,  knew  at  wWt  point  Walker's  line  struck  the 
^  .  'Tennessee  river.     And  it  may  be  regarded  as  ceHpJn  thai 

none  of  them,  nor  any  others,  for  many  years  afterwards, 
knew  or  attempted  to  define   t^e  position  of  Walker's 
line  continued,  either  on  the  Mnaissippi  or  in  the  coontry 
between  it  and  the  Tennessee.    There  was  then  but  one 
object  or  line  to  answer  t<y  the  call  for  this  boundary  line, 
and  as  the  position  of  the  line,  though  not  ascertained  at 
the  date  of  the  entry,  .wa^  fixed  by  the  tsharter  and  laws 
of  Virginia,  at  thirty  six  degrees  thirty   minutes  north 
latitude,  the  entry  could  not,  at  its  dale,  have  been  prop- 
eriy  applied  to  any  other  line. 
The  line  at  thirty  six  degrees  thirty  minutes  north,  be- 
The  entry  can-  ing  ascertainable  with  reasonable  certain^:,  by  roathemat- 
^e  midnection  icalinstruments  and  calculation,  we  suppose  that  the 
due  M^th  7rom  ®**^  *^  ^^^^  ^'  ^^^  intersection  of  a  line  running  due 
the  town  of  Co-  gouth  from  thetown  of  Columbia,  with  3  line  at  thirty 
stateSine^,whtoii  six  degrees  thirty  Tlninutes  north  latitude,    would  have 
aeg^'sO  miQutM  been  a  snjBBcierit  call,  and  that  the  fact  that  a  line  had  j)eea 
b^rwhi!5i^^°hai  ^^^  '^  anoth^  part  of  the  country  nearly  100  niles  dis- 
not  then   been  tsnt,  which  was  interxled  to  be  on  that  parallel  and*  which 
S^dTu)  tS?  ffti' ,  was  adopted  by  public  authority  as  being  so,  would  nei. 
id  entry.  ^j^^  change  the  true  line  of  latitude,  nor  deprive  the  ku 

cator  of  his  right  to  have  his  land  surveyed  upon  that  line 
agreeably  to  the  precise  words  of  his  entry.  The  fact  re- 
ferred to  mi)ght  furnish  a  deceptive  mode  of  ascertaining 
the  point  called  for  as  a  beginning,  to  those  wbo-shoold 
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choose  to  /esort  to  it.  But  beinj  onl^ ona#Q^jns  and  an  ^^^^ 
iincertain  ono,  of  ascertoining  U,  ibe  mere  possibility  P«ATaBB,Ao. 
that  a  sabse<jtteot  locatof  fDif^t  resort  to  the  deceptive 
instead  of  ttje  inie  toeans.^  asceilaininent,  woulef  seem 
to  be  scaroely  ti  sufficient  objection  to  the  certainty  of 
ibe  location,  Eveo  then^oodusiye  adoption  by  the  State 
of  .Virginia,  of  Walker's  line  as  far  as  run,  as  the  bound- 
ary line,  and  opon  the  supposition  that  it  Was  the  line  of 
thirty  six  degrees  thirty  q^inutes  north,  would  not  have 
4)recluded  the  State  nor.  any  of  her  citizens,  in  subse- 
quently enquiring  for  a  point  on  the  Mississippi  in  the 
latitude  of  thirty  six  degrees  thirty  minutes  north,  from 
resorting  to  the  proper  aslj'onomical  observations  for  as-  * 

certaining  the  true  point,  though  the  enquiry  were  mado 
with  the  especial  view  of  finding  or  of  fixing  the  southern 
boundary  of  the  State  at  that  point.  It  could  not  have 
been  supposed  that  the  State  in  any  future  attempt  to  fix 
the  boundary  line  from  the  Tennessee  to  the  Mississippi^ 
would  have  rested  satisfied  with  directing  a  mere  contki'* 
uatien  of  Walker's  lin^,  without  any  resort  to  the  origi- 
nal and  true  means  of  ascertaiping  the  line  to  which,  by 
ber  charter  and  her  laws,  her  limita  extended.  Nor  can 
it  be  assumed  that  an  individual  of  competent  skill  and 
means,  who  desired  to  ascertain  a  point  on  or  near  the 
Mississippi,  in  the  line  of  thirty  six  degrees  thirty  min- 
utes north,  would  have  gone  to  the  Tennessee  river  to 
find  there  the  termination  of  Walker's  line,  and  have 
continued  it  for  /nany  miles  through  a  wilderness,  as  the 
means  of  attaining  his  object.  The  more  reasonable 
presumption  would  seem  to  be,  that  he  would  resort  to  * 

the  direct  means  of  ascertaining  it  on  the  Mississippi,  as 
being  not  only  the  most  certain,  but  also  the  most  con- 
venient. 

The  real  question  as  to  the  sufficiency  of  an  entry  call-  Aa  entij  eaiiin^ 
ing  for  a  line  of  latitude  not  ascertained  nor  having  a  re-  (vhkh  hid  n"* 
puted  position  near  the  particular  point,  arises  not  upon  ^^^^  ^«n  run 
any  ambiguity,  patent  or  even  latent,  but  from  the  fact  hadw/repmed 
that  the  ascertainment  of  the  point  called  for,  so  as  to  wht^L^Siiiingfo^ 
give  actual  location  to  the  entry,  or  to  find  the  particular  se^i^'so^nlS! 
land  described  by  it,  requires  a  resort  to  unusual  means  "^^  ascertaina. 
not  ordinarily  resorted  to  by  locators  or  surveyors,  nor  vaUed,  \t  kast 
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Cmap  ordiaarily^wMiia  their  reach.  The  questioo  u,  whether 
FaitBcjt,  Ao.  ail  entry  requiring  such  means  for  ascertaining  its  precise 
from  the  date  at  position  on  the  ground,  should  be  sustained.  The  objec- 
Taiy **WM  'fixed  ^^^  ^^  Bol  less  if  iheJocatoi  Of  surveyor  were  required  to 
ikoriuS^^"*"'  ascertain  the  point  where  Walker's  line  terminated  on 
the  Tennessee,  and  to  eonftinue  it  thence  to  the  Missia* 
sippi,  than  if  be  were  required  to  ascertain  the  latitude 
at  once  on  the  Mississippi.  But  in  seuiug  apart  this 
district,  extending  to  her  southern  boundary,  and  aulhor- 
iBng  its  appropriation  by  the  officers  and  soldiers  of  her 
Scale  troops,  Virginia  intended  to  subject  the  whole  and 
e?ery  park,  to  such  appropriation.  And  as  the  southern 
boundary  was  not  deioarked  ndr  otherwise  ascertahked, 
but  rested  on  the  call  for  the  line  of  thirty  six  degrees 
thirty,  locators  desiring  to  locate  lands  adjacent  lo  it, 
must  have  been  expected  to  ascertain  it  at  their  peril,  or 
must  have  been  allowed  to  call  for  it  without  actual  as- 
eertainment  of  its  position,  as  a  pH)per  object,  by  refer- 
ence to  which  their  locations  might  be  fixed.  In  either 
alternative  the  eall  for  the  boundary  line  would  be  suffi- 
cient. And  whatever  might  be  said  of  an  entry  calling 
for  a  line  of  latitude  which  had  not  been  ascertained,  we 
cannot  doubt  that  a  call  for  the  boundary  line  of  the  State 
which  if  not  at  the  time  aseertained,  must  of  course  have 
been  ascertainable,  and  expected  to  be  ascertained  bj 
public  authority,  whenever  the  public  interest  should  re- 
quire it,  is  to  be  regarded  as  good.  True  there  might  be 
great  ha2ard  in  attempting  to  survey  such  an  entry  before 
the  Slate  boundary  should  be  fixed  by  public  authority, 
and  considered  as  an  entry  calling  for  the  State  boundary, 
wherever  it  shouid  be  fixed,  in  which  sense  we  shouM 
still  deem  it  good,  it  might  be  entitled  to  take  date  only 
from  the  time  of  fixing  the  boundaiy,  because  until  then 
it  would  not  point  out  any  specific  land  to  be  appropria- 
ted. 

Bttt  we  perceive  no  other  objection  or  disadvantage 
necessarily  incident  to  such  a  call,  and  as  there  was  a 
suspension  of  all  locations  and  surveys  in  the  district  west 
of  the  Tennessee,  from  1784  until  1820.  after  the  bound- 
ary had  been  authoritatively  fixed ;  and  as  the  aurvey  waa 
in  fact,  made  upon  the  boundary  ^  then  fixed,  and  upoa 
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the  line  of  thirty  six  degrees  thiity^iioutes,  which  was 
the  legal  bouadary  at  the  date  of  the  entry,  and  is  the 
actual  boundary ;  and  as  there  was  no  other  line  having 
the  reputation  of  being  eitiier  the  boundary  line  or  the 
lioe  of  thirty  six  degiees  thirty  minutes,  we  are  satisfied 
tUat  the  entry  was  properly  surveyed,  and  that  the  patent 
conrorming  to  the  survey,  corresponds  also  with  the  entry 
and  w^,  therefore,  valid  and  effectual  to  invest  the  pat- 
entee with  the  legal  title,  and  to  bar  a  recovery  on  a  ju- 
nior patent.  * 

Wbererore,  the  judgment  is  affirmed. 

Husbands  for  plaintiff;  Pirlle  and  E,  I.  Bullock  for 
defendants. 


Leh 

V9 

Lrk  ei  al. 


Lee  vs  Lee  et  al. 

Appeal  from  the  Marion  Circuit. 

Eslales  in  fee.    Remainder.    Limiialion.    Execulory 
devises.     Uses.    Shifting  or  springing. 

Chiif  JusTioB  Makssall  delivered  the  opinioii  of  the  Court 

On  the  3d  day  of  June,  1814,  Philip  Lee  and  wife, 
for  the  consideration  expressed,  of  five  pounds,  conveyed 
'*to  Richard  Lee,  his  heirs  and  assigns,  or  in  case  of  the 
death  of  said  Richard  without  lawful  heirs,  then  to  Sam- 
uel Lee,  of  the  county  of  Adair,  &c.,  and  his  heirs  forev- 
er," a  certain  tract  of  land  in  the  county  of  Washington, 
&c.,  "to  have  and  to  hold  the  said  tract  or  paicel  of  land 
unto  the  said  Richard  Lee  and  his  heirs,  or  in  case  of 
said  Richard*s  death  without  lawful  heirs,  then  to  said 
Samuel  and  bis  heirs,  after  the  death  of  said  Richard," 
reserving  an  estate  for  life  to  the  grantor.  After  the  death 
of  the  grantor,  Richard  Lee  being  in  possession,  died 
without  having  bad  any  children,  and  after  having,  by  his 
will,  which  was  proved  and  admitted  to  record,  devised 
all  his  possessions,  including  land,  &c.,  to  the  devisees 
therein  named,  who  succeeded  to  the  possession.  Against 
these  devisees  and  the  widow  of  Richard  Lee,  who  was 
also  in  possession,  this  action  of  ejectment  was  brought 


Ejectment^ 
Case  149. 


September  30, 

A  conveyance 
to  ''Richard,  his 
heirs  and  as- 
signs, or  in  case 
of  the  death  of 
said  Uichartt 
without  lawful' 
heirs,  then  to 
Samuel  and  his 
heirs  forever,  to 
have  and  to  hold 
the  said  tract  or 
parcel  of  land 
unto  the  said 
Richard  and  his 
heirs,  or  in  ca^e 
of  said  Richard's 
death  without 
lawful  heirs, 
then  to  the  said 
Samuel  and  his 
heirs  after  the 
death  of  said 
Richard,"  le- 
servins  an  estate 
for  lite  to  the 
grantor  is  void 
as  to  Samuel. 
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L"  on  the  demise  of- Samuel  Lee.    And  a  verdict  having 

Lbs  et  ai.  been  rendered  for  the  defendant,  under  the  iortraclions 
of  the  Court,  the  sole  question  presented  for  our  consid- 
eration, in  revising  the  judgment  thereon,  is  whether, 
under  the  deed  of  Philip  Lee.  Samuel  Lee  took  an  es- 
tate in  the  land  entitling  him  to  the  possession  after  the 
death  of  Richard  Lee. 

Upon  the  face  of  the  deed  this  is  a  clear  case  of  an  al- 
A  fee  cannot  be  tempt  to  limit  a  fee  upon  or  after  a  fee,  which  accoiding 

limned  upon,  or  ,  .  ,  i  i        .  i      j  i. 

after  a  lee,  by  to  the  ancient  cornmon  law,  could  not  be  done  by  any 
to^he'commof  Dfiode  of  conveyance,  but  is  in  modern  times  allowed  to 
law;  but  in  mod-  bg  Jone  by  way  of  executoiy  devise,  or  in  a  deed  by  way 

ern  limes*  is  al-  .       -^         ■'  '  '        * 

lowed  10  be  done  of  spring  or  shifting  executory   use,  dependent  upon  a 

tor7*de°vis"^or  contingency  that  may  happen  within  a  reasonable  peiiod, 

of  spr^gmg^Sc  which  is  defined  by  the  cases  and  rules  applicable  to  the 

Bhiftmgexecuto-  subject.     Upon  the  face  of  the  deed,   without  regard  to 

ry  use,     depen-  •*        ,     .    *  ,  ,         •       /.  i  ,     •      T»  l 

dent  upon  con-  external  Circumstances,  the  words  'Mawful  heirs,    nave 
happen  w^thin^a  precisely  the  same  signification  and  effect  as  the  word 
reaaonabie  peri-  "heirs"  Standing  alone  would  have,  and  the  deed  conveys 
a  fee  simple  absolute  to  Richard  Lee,  and  attempts  to 
limit  upon  it  in  case  of  his  death  without  heirs,  a  similar 
estate  to  Samuel  Lee.    The  deed  does  not  convey  the 
legal  title  to  a  trustee,  limiting  the  uses  first  to  one  and 
then   to  anoher,   upon  contingency.    And  if  it  did,  it 
would  be  difficult  to  find  in  it  any  restriction  of  the  con- 
tingency to  a  period  which  could  be  deemed  reasonable. 
It  is  not,  however,  a  deed  to  uses,  but  a  deed  conveying 
the  legal  title  to  A.  and  his  heirs,  or  in  case  of  the  death 
of  A.  without  heirs,  then  to  B.  and  his  heirs.    The  words 
"after  the  death  of  said  Richard,'*  found  in  the  haben- 
dum, and  not  in  the  granting  part  of  the  deed,  have  nev- 
er even  in  cases  of  executory  devise,  been  understood  as 
fixing  the  contingency  of  dying  without  heirs,  to  the  time 
of  the  death  of  the  person  referred  to.     And  they  do  not 
seem  to  vary  the  effect  of  the  previous  words  in  which 
the  contingency  is  expressed. 
Upon  this  construction  of  the  deed,   the  limitation  to 
The  limitation  to  Samuel  Lee,  is  void  upon  common  law  principles,  be- 
Mw>Td!ng*to™e  c*us®  ^he  whole  estate  is  conveyed  to,  and  vested   in 
common  law,  as  Richard  Lee,  the  first  taker.     "A  fee  cannot  at  common 

the  whole  estate  ii..i  ^  ./.i.  f-i 

passed  to  Rich*  law,  be  limited  on  a  fee,  as  if  lands  are  limitod  to  one 
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lind  his  heirs,  and  if  he  dies  withoot  heirs,  then  to  anoth-  ^^* 

va 

er,  this  last  limitation  is  void."  (Fearne  on  Remainders,       Leb  et  ah 
373.)     On  this  subject,   references  need  not  be  multi-  ard,  the  first  ta- 

^1.     I  ker:  {Fearn€  on 

P"Ca-  JUm,  373,467.) 

The  rule  is  general,  that  a  devise,  over  after  a  dying 
without  heirs,  is  void :  (Fearne,  467.)  But  it  is  contend- 
ed that  as  Samuel  Lee  was  in  fact  the  brother  of  Richard 
Lee,  and  as  the  latter  therefore  could  not  die  nor  be  dead 
without  heirs,  so  long  as  the  former  or  his  heirs  survived, 
the  import  of  the  words  *  lawful  heirs"  must  be  restiain- 
ed,  and  they  should  be  understood  as  synonimous  with 
children.  Whence  it  is  argued,  that  the  deed  should  be 
understood  as  intending  to  convey  an  estate  for  life  to 
Richard,  remainder  to  his  children,  if  any,  at  his  death, 
and  if  none,  remainder  to  his  brother  Samuel  and  his 
heirs.  But  suppose  at  the  death  of  Richard  Lee,  he  had 
left  no  child,  but  a  grand  child  or  grand  children,  can  it 
be  said  that  the  parties  intended  the  estate  in  that  event 
to  go  to  Samuel  Lee,  instead  of  going  to  Richard  Lee's 
grand  children  ?  And  as  it  cannot,  in  our  opinion,  be  so 
determined,  does  it  not  follow  that  the  construction  con- 
tnded  for,  would  not,  in  contingencies  which  might  well 
have  happened,  conform  to  the  intention  of  the  parties. 
The  deed,  if  construed  according  to  the  external  circum- 
stances, must  be  construed  according  to  circumstances 
existing  at  its  date,  and  not  according  to  those  which  may 
have  afterwards  happened;  and  although  Richard  Lee 
was  unmarried  at  the  date  of  the  deed,  the  contingency 
of  his  afterwards  marrying  and  having  children,  was  evi- 
dently contemplated,  and  the  event  of  his  leaving  no 
child  but  grand  children  living  at  his  death,  must  be  re- 
garded as  within  the  scope  of  the  deed,  if  it  were  in  terms 
what  it  is  attempted  to  be  made  by  construction,  what 
would  be  its  effect  if  such  were  its  terms,  we  need  not 
enquire. 

Conceding  that  in  case  of  a  deed  as  in  that  of  a  will,  in  wills,  if  the 
the  fact,  though  not  appearing  in  the  deed,  that  the  per-  a  limitatiorover 
son  in  whose  favor  the  limitation  over  is  made  after  a  Jh^e^fiVBi  deTiseo 
grant  to  .one  and  his  heirs,  would  himself  be  heir  to  the  siiouiddie  with- 

°  '  out     heirs,     bo 

first  grantee,  would  operate  to  restrain  the  import  of  the  himself  capabu 
words  by  which  the  first  estate  is  granted,  and  by  showing  uicn  U?  word 

Digitized  by  VjOOQ  IC 


608 


BEN.  MONROE'S  REPORTS. 


SlMHALL 

V8 

O'BANNOIfS. 


**heir8'*  musibe 
-anderstood  as 
nrraaniDg;  < 'heirs 
of  thebodv/'and 
tbe  first  devisee 
takes  an  estate 
tail:  {Ftarne  on 
Rem,  467)which 
byourstatate  is 
made  a  fee  sim- 
ple: (1  St.  /*a«n, 
442;)  and  the 
limitatioa  void. 


that  it  was  Qot  a  fee,  avoid  the  rule  which  prevents  an  ef- 
fectt^al  limitation  after  a  Tee,  it  by  no  means  follows  and 
has  not  been  proved  that  in  this  case  the  first  estate  is  to 
be  reduced  to  a  life  estate,  or  that  the  woid  "heirs,"  used 
in  creating  the  first  estate  or  in  describing  the  contingen- 
cy on  which  the  second  is  to  take  effect,  should  be  takea 
assynonimous  with  "children."  On  the  contrary,  it  is 
well  settled  even  in  tbe  case  of  wills,  that  if  the  person 
to  whom  a  limitation  over  after,  or  if  the  first  devisee 
should  die  without  heirs,  be  himself  capable  of  being 
heir  to  the  first  devisee,  the  word  heirs  thus  used  mast 
be  understood  as  meaning  "heirs  of  the  body,*'  and  that 
the  first  devisee  takes  an  estate  tail:  {Ftamt  on  Remain' 
ders,  467.)  which  by  our  law  is  made  a  pure  and  simple 
fee,  (Slat  of  1796,  Sec,  10.  Stat,  Law,  442.)  and  ibe 
limitation  of  the  subsequent  estate  by  deed,  is  in  this 
view  also  void. 

The  instructions  given  by  the  Circuit  Court  were  coo- 
formable  with  this  view  of  the  law,  and  there  being  no 
contest  upon  the  facts  of  the  case,  the  judgment  is  af- 
firmed. 

Harlan  and  Shuck  for  appellant ;  W,  B,  Booker  for 
appellees. 


Chancery. 
Case  150. 


Simrall  vs  O'Bannons. 


Appeal  from  the  Shelby  CiKcmT. 
Usury,    Partners.     Waiver  of  equity.    Assignees, 

SepUmler  30.     Jui'Ob  Sibcpson  delivered  the  opinion  of  the  Court 

It  very  certainly  appears  from  the  evidence,  that  there 

No  promise  is  usury  in  the  note  of  SI. 315  20,  assigned  by  M.  W. 

«*^«  ^'^^i*  P."  y  O'Bannon  to  J.  B.  &  R.  W.  O'Bannon.    To  the  extent 

not  to  pieaa  or  ^ 

rely  upon  usury  of  this  usury,  Simrall  is  undoubtedly  entitled  to  relief. 

iiobhgaiory.  ^^^^  ;^  conceded  that  M.  W.  O'Bannon,  his  partner. 
had  agreed  to  be  accountable  for  this  usury  in-  the  settle- 
ment of  their  partnership  accounts,  that  agreement  like 
all  others  entered  into  for  the  same  purpose,  is  illegal  and 
invalid,  and  does  not  preclude  Simrall  from  availing 
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Wmstir  of  his  right  in  equity  to  have  the  usury  parged  Simrall 
-out  of  the  transaction.  Nor  is  any  promise  made  to  the  Q'BANwowa. 
lender,  not  to  plead  or  rely  upon  usury,  obligatory  on  the 
party  making  it;  it  is  but  in  substance,  a  fKomise  to  pay 
the  usury.  Every  usurious  agreement  embraces  such  a 
promise,  yet  itdoes  not  deprive  the  party  of  his  equitable 
right  to  exclude  the  usury,  and  absolve  himself  from  its 
payment. 

The  testimony  leaves  the  matter  somewhat  doubtful, 
whether  at  the  time  the  not-e  was  given  the  payee  avowed 
his  intention  to  assign  it,  or  whether  the  understanding 
of  the  parties  was,  that  it  was  tak^n  as  a  mere  evidence 
of  indebtedness  "by  the  firm,  to  one  of  its  members,  its 
payment  ultimately  depending  on  the  result  of  the  settle- 
ment and  adjustment  of  the  partnership  concern.  If, 
however,  it  were  conceded  that  Simrall,  at  the  time  the 
fiote  was  executed,  understood  that  it  was  to  be  transfer- 
fed  to  J.  B.  fe  R.  W.  O'Ba^non.  that  would  not  change 
Khe  equities  df  the  parties.  ' 

It  is  true,  that  had  he,  fey  his  conduct,  induced  them  ifonc^xecuie 
to  take  the  note,  or  had  he  executed  it  directly  to  them  thtrd "peMofl%r 
4*or  the  purpose  of  paying  their  debt,  he  would  by  so-doing,  '^^^^^^  ^nSie,  u 
have  waived,  so  far  as  i<b€y  are  interested,  any  equity  he  «  a  waiver  of 

•    II  •  t  i>i.  i-Tfci     ony     equity     %• 

tnight  have  agamst  the  payment  of  the  demand.  i3ut  at-  gafast  the  pay- 
though  he  may  have  ur»derstood  that  the  note  would  be  ™®'^^"®®- 
•assigned,  he  may  fee  presumed  also  to  have  known  that 
the  assignee  would  take  ii  Subject  to  all  the  equities  exist. 
ing  against  it  in  the  hands  of  the  assignor,  end  therefore, 
no  implication  can  arise  from  the  execution  of  the  Dote« 
that  he  intended  to  waive,  in  favor  of  any  third  person, 
any  defence  that  he  might  have  against  it.  Nor  do  the 
assignees  either  alkdge  or  prove  that  they  purchased  the 
note  in  consequence  of  his  conduct  or  representations. 
It  was  received  by  them  in  discharge  of  a  previous  lia- 
bility of  the  assignoi  to  them,  and  so  far  as  appears,  with- 
out any  information  in  relation  to  the  circumstances  at- 
tending its  execution. 

A  partner  who  is  the  creditor  of  the  firm,  being  him-  a  partner  who  is 
self  liable  for  all  the  firm  debts,  cannot  enforce  payment  ^rm,  being him^ 
of  his  demand  until  the  debts  due  to  other  creditors  are  ihi*^debu*of'tSe 
«ll  paid.     When  that  is  done,   if  upon  a  settlement  be-  firm,  cannot  co- 
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SiMRAM.       tween.  him  and  the  other  partners,  there  is  any  thing  due 

O'Bannojvs.     to  him.  he  is  entitled  to  it  out  of  the  assetts  of  the  firm, 

erce  payment  of  if  there  be  sufficient  for  the  purpose,  if  not,  the  loss, 

ihlfi^rm'^deDts^bo  whatever  it  may  be.  must  be  apportioned  among  the 

all  paid,  when  members  of  the  firm.    The  assignees  of  the  partner  oc- 

he  may  be  paid  "  ' 

If  there  be  a  suf-  cupy  his  place,   their  altitude  is  the  same,  and  their 

orthe^firm,"if  rights  soch  as  he  would  have  had  at  the  time  of  notice  of 

muit  b^%ppo"  ^^^  assignment,  if  he  had  still  held  the  note  himself.    A 

tioned  amongst  note  in  the  name  of  the  firm  to  one  of  the  partner^,  is  a 

the  members  of        .  ,  ,  ..... 

the  firm.  writing  somewhat  anomalous  it  its  character,  it  creates 

but  an  imperfect  legal  obligation,  it  is  not  enfoicibleat 
law  according  to  its  impoit,  but  if  enforced  at  all,  haste 
be  regarded  for  that  purpose,  as  imposing  a  separate  legal 
liability  on  one  of  the  parlneis.  It  is.  in  effect,  merely 
the  evidence  of  one  item  of  indebtedness  in  rhe  account 

/between  the  partners;  its  availability  in  equity  depend- 
ing upon  the  condition  of  the  firm,  and  relative  interests 
and  liabilities  of  the  partners  as  such.     If  assigned  away 
the  assignee  takes  it  with  all  its  imperfections  and  draw- 
A  note  in  the  backs,  legal  and  equitable.    And  as  the  partner  himself, 
toTmembef^of  h^d  he  Still  retained  the  note,  could  only  enforce  payment 
the  firm,  id  evi-  ^f  j^g  fjj||  anaount  from  the  firm,  in  the  event  that  the  firm 

dence  of  an  item 

of  indebtedness  effects  were  Sufficient  to  discharge  his,  as  well  as  all  other 

dtembers  of  the  demands  against  it,  his  assignees  are  in  no  better  condi- 

fo^Me^TiZ  tion,  and  their  right  to  have  the  fyll  pmount  of  their  de- 

according  u>  i.ts  niand  made  out  of  the  other  partner  who  has  had  the  con- 

jmport.  Its  avail-  /.    ,  .  .  , 

ability  inequity  trol  and  management  of  the 'partnership  concerns.  d«- 

throfndftion^  of  pcnds  on  the  same  contingerjfcy.     The  assignor,  as  one  of 

i^gncd^'^lhe^^as-  ^^^  partners,  is  no  doubt  responsible  to  the  assignees  for 

■ignee'  takes  it  the  full  amount  of  the  consideration  of  the  assignment. 

imperfections  ^dc  bui  the  effort  in  this  case  by  the  assignees,  is  to  hold  the 

paywheWiL^*  Other  member  of  the  firm,  (there  being  only  two  part- 

ners,)  individually  responsible  for  the  whole  demand. 

To  render  him  so  liable,  it  should  appear  on  a  settlement 

of  the  partnership  transactions  and  dealings,  that  he  is 

indebted  to  his  partner,  the  assignor,  in  that  amount. 

Wherefore,  the  decree  dismissing  the  complainant's 
bill  with  costs,  and  dissolving  his  injunction  with  dam- 
ages is  reversed,  and  cause  remanded,  that  a  full  settle- 
ment of  the  partnership  may  be  made,  the  amount  of 
usury  in  the  loan  ascertained  and  excluded,  and  the  rights 
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Attokney  Gifi- 

Sk.AL 


of  the  parlies  settled  and  adjusted  according  to  the  pria- 

ciples  of  this  opinion.  „,       »«,  ^ 

McHenry  and  Coles  ^  Linsey  for  appellant ;.  Pirtle  

and  W.  BiUlock  for  appellees. 


Attorney  General  v$  Wallace  s  Devisees.    Chancery. 

Error  to  the  Mason  Circuit.  Case  161. 

Wills,    Devises.  Charities,  Jurisdiction.    Survivorship, 

JvDGB  Brsck  delivered  the  opinioa  of  the  Court — Chief  Justice  Mar-         October  1. 

shall  did  not  sit  in  this  case. 

The  will  of  Thomas  Wallace,  who  died  in  the  county 
of  Fleming  in  1840,  having  a  large  estate,  contains  the  7bm6u{ 

fellowing  provisions:  134    3^' 

••I  do  hereby  will  and  bequeath  ail  my  estate,  real  and    ,  "^be  f lausrf  of  - 

,        -  ,  ..  ,..,,  the  willofThos. 

personal,  of  every  description  and  kind  whatever,  except  Wallace  oat  of 
the  sums  hereafter  willed  to  other  persons;  to  my  beloved  uoveVa^is**-' 
daughter,  Amelia  Sarah  Wallace,  on  the  terms  and  con- 
ditions hereafter  uamed,  viz:  1  will  all  my  real  estate, 
and  two  thirds  of  all  my  personal  property  of  eveiy  des- 
cription that  I  may  own  at  my  death,  slaves  excepted,  to 
iDy  beloved  dauglKer  Amelia,  above  named,  to  be  en- 
tailed to  her  and  her  cViild  or  children,  never  to  be  at  the 
disposal  of  any  other  p'e^pn  or  persons  during  her  natur- 
al life,  nor  at  her  own  displksal,  only  that  she  will  receive 
all  the  piofits,  rents,  interest,  hire  and  benefit  accruing 
therefrom,  for  her  use  and  support,  during  her  natural 
life.  The  one  third  of  all  personal  estate,  with  excep- 
tion of  slaves,  to  be  at  her,  Amelia's,  disposal,  when 
ahe  becomes  of  lawful  age,  but  in  the  event  of  the  death 
of  my  above  named  daughter,  Amelia  Sarah  Wallace, 
without  child  or  children,  or  should  she  not  have  any 
child  alive  at  her  death,  or  should  her  child  or  children 
die  without  issue,  in  either  event,  I  do  will  and  bequeath 
all,  or  the  whole  of  my  estate  that  my  daughtei  may  own 
at  their  death,  without  issue  as  above  stated,  to  be  dis- 
posed of  on  the  following  terms:  One  fourth  to  the  chil- 
dren of  my  sister  Rebecca  Cummings,  deceased,  01  their 
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heirs ;  one  fourth  to  the  child  of  my  sislCF  Fanny  McCoo- 
nell,  or  her  heirs ;  or>e  fourth  to  Thomaa  and  Maik  Wal- 
lace, sons  of  brother  David  Wallace,  or  iheir  heirs ; 
and  the  remaining  fourth  to  su4:h  chariiable  and  benevo- 
lent institutions  as  may  appear  to  be  most  useful  in  dis- 
seminating the  Gospel  at  home  and  abroad" 

The  wiU  bears  dale  the  6ih  May.  1835.  In  a  codicil 
thereto  annexed,  on  the  9th  January,  1836,  there  is  the 
following  clause  :  "I  nominate  end  appoint  my  trusty 
friends  hereaffer  named,  truatees,  with  the  necessary  povi- 
ers,  to  hold  in  trust  for  the  use  and  benefit  of  all  my  heirs, 
or  all  the  purposes  and  persons  therein  named,  and  dis- 
pose of  it  agreeably  to  the  provisions  of  my  will :  Rev. 
Andrew  Todd,  John  Chambers,  of  Washington  county, 
William  Hodge,  of  Mason,  and  John  Andrews,  of  Sber- 
burn  Mills." 

In  June.  1841,  the  will  was  admitted  to  record  in  the 
Fleming  County  Court. 

In  the  original  will,  William  Hodge.  John  Andrews, 
and  L.  W.  Andrews,  were  appointed  executors,  but  they 
declined  to  qualify,  and  Thomas  Porter  was  appointed 
administrator,  with  the  will  annexed. 

The  testator's  daughter  internuirried  with  F.  A.  An- 
drews, and  died  shortly  after  her  father,  withoat  issue. 

In  December.  1843.  this  inforpjaffon,  or  bill  in  cbaxh 
eery,  in  the  name  of  Owen  G.  Gates,  Attorney  General 
for  the  Commonwealth  of  Kefitucky,  by  W.  H.  Cord,  as 
relator,  was  exhibited  in  the  Fleming  Circuit  Coart,  pray- 
ing to  have  enforced  and  executed  the  charitable  devise 
in  the  will.  The  bill  all^dges  that  the  trustees  bad  de- 
clined to  act,  and  that  no  st§ps  whatever  bad  been  taken 
for  carrying  out  the  devise.  It  also  charges,  that  tbe  per- 
sonal estate  of  the  testator  had  been  squandered,  and  thai 
a  portion  of  the  real  estate  was  improperly  and  illegally 
held  and  claimed  by  Marshall  and  others,  through  the 
unauthorized  and  fraudulent  acts  of  F.  A.  Andrews. 
The  trustees,  administrator,  devisees  and  heirs,  and  oth- 
ers claiming  portions  of  the  estate,  were  made  defend- 
ants. 

The  trustees  in  their  answer,  state  they  at  first  were  not 
inclined  to  accept  the  trust,  but  subsequently,   and  be- 
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fore  lh6  exhibition  of  complainanrs  bill,  three  of  them  attohnsy  Gbm. 
bad  determined  to  undertake  its  execution.     That  a  bill  V8 

had  been  Bled  by  Dobbins  and  wife,  in  the  Fleming  Cir-  ^'"''^''' '^'''^' 
cuit  Court,  claiming  a  special  legacy  under  the  will,  ma- 
king the  trustees  defendants,  and  that  they,  or  three  of 
them  had  filed  a  cross  answer,  praying  (hat  the  devise  in 
charily  might  be  enforced.  Andiews,  the  other  trustee, 
afterwards  8nsv^eredthe  bill  of  the  Attorney  General, 
and  accepted  the  trust.  The  other  defendants  resisted 
the  relief  sought,  and  asserted  as  devisees,  heirs  and  oth- 
erwise their  respective  claims  to  the  estate. 

During  the  progress  of  the  cause,  the  Attorney  General, 
upon  the  ground  that  the  trustees  were  parties,  and  had  . 
answered  in  the  suit  of  Dobbins  and  wife,  claiming  the 
devise  in  charity,  and  their  right  to  administer  it,  direct- 
ed, by  his  written  order,  this  suit,  or  the  suit  prosecuted 
in  his  name,  to  be  dismissed,  but  afterwards  modified  the 
order  leaving  the  propriety  of  dismissing  it  in  the  dis- 
cretion of  the  Judge. 

The  cause  was  subsequently  removed  to  the  Mason      Decree  of  the 
Circuit  Court,  when   after  various  amendatory  and  cross  ^"^^"^'^^o^f^ 
pleadings,  it  was  heard,  and  the   complainant's  bill  dis- 
missed, but  without  prejudice,  and  without  costs. 

To  reverse  that  decree,  the  relator,  in  the  name  of  the 
Attorney  General,  has  brought  the  case  to  this  Court. 

Before  we  proceed  to  the  examination  of  the  merits, 
Vfe  will  dispose  of  a  question  presented  by  the  assign- 
ment of  errors,  growing*out  of  the  order  changing  the 
venae  of  the  case. 

The  cause  was  removed  from  the  Fleming  to  the  Ma-  when  the  venue 
son  Circuit  Court,  upon  the  petition  of  John  Wallace,  {,ee„'  changed  to 
one  of  the  defendants.    The  order  for  removal  was  made  *  county  where 

_  .  one  of  the  par- 

by  the  Judge  of  the  latter  Court,  to  whom  it  was  known,  ties  resides,  the 

but  the  fact  did  not  occur  to  him  at  the  time,  that  Wal-  mind,  bllt^can^ 

lace  resided  in  the  county  of  Mason.     The  relator,  upon  anyothe"r^county 

that  ground,  in  due  time  after  the  removal  of  the  cause,  iban  that  from 

".    .      ^  .  ,    .  .  ^.       which  It  was  re* 

moved  the  Court  to  send  it  to  some  other  county.    The  moved. 
Court  offered  to  remand  it  to  Fleming,  but  to  this  the  re- 
lator objected,  and  thereupon  the  Court,  upon  the  ground 
that  he  had  no  authority  to  send  it  elsewhere,  overruled 
the  motion,  and  we  think  correctly.    The  Court  might, 
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Attohkby  GBjf*  and  ought  upon  motion,  to  have  remanded  the  cause  to 
vs  Fleming,  but  had  no  authority,  under  the  circumstances, 

■  ^^^^^'^  ^  ^^'  to  send  it  to  any  other  county.  The  power  of  the  Judge 
over  the  case,  in  virtue  of  the  petition  of  Wallace,  was 
exhausted  when  he  had  made  the  order  for  its  removal  to 
Mason.  If  that  order  was  illegal  or  improper,  he  could 
only  remand  llie  cause.  He  had  no  authority  to  set  aside 
or  change  the  order.  The  statute  provides  that  there  shall 
not  be  more  than  one  removal  of  the  same  cause»  except 
under  a  particular  state  of  case,  wliich  did  not  exist  here. 
The  improper  removalof  the  cause  to  Mason,  did  not 
affect  the  jurisdiction  of  the  Court;  and  as  there  was  no 
motion  by  the  lelator  to  remand  it,  but  an  objection  lo 
that  course,  it  seems  to  us  that  there  was  no  error  in  ler 
gard  to  the  venue,  which  can  be  rendered  available. 

In  the  further  consideration  of  the  case,  it  becomes  im- 
portant to  enquire  as  to  the  validity  of  the  devise  soagbt 
to  be  enforced,  and  if  valid,  whether  it  can  or  ought  to 
be  enforced  by  this  mode  of  proceeding. 

It  is  insisted  that  the  devise  is  void  upon  two  grounds: 

1st.  That  the  will  vested  an  absolute,  unconditional 
fee  simple  estate  in  the  daughter,  and  consequently  that 
nothing  remained  to  devise  over. 

2d.  That  if  not  void  upon  that  ground,  the  devise  is 
void  for  want  of  certainty. 

The  objection,  in  our  opinion,  is  not  available  opoo 
either  ground. 

Although  the  will  is  rather  tmskilfully  drawn,  and  ia 
some  particulars  somewhat  ambiguous,  yet  there  is  little 
difficulty,  we  think,  in  ascertaining  the  testator's  inten- 
tion, the  governing  and  controlling  consideration  in  the 
construction  of  wills. 

It  is  very  evident  he  intended  that  his  estate,  with  the 
exception  of  specific  legacies  and  his  slaves,  should  go 
to  his  daughter  and  her  issue,  if  any,  living  at  her  death, 
and  upon  the  failure  of  such  issue,  that  it  should  go  to 
the  other  persons  and  purposes  named  in  the  will.  It  is 
true  he  says  he  gives  it  to  his  daughter  to  be  entailed  upon 
her  and  her  child  or  children,  but  that  did  not,  as  con- 
tended, constitute  an  estate  tail.  The  law  allowed  him 
to  secure  it  to  his  daughter  and  her  child  or  children,  or 
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issae  living  at  hei  death,  and  upon  the  failure  of  such  Attobket  Gbh- 
issue,  otherwise  to  direct  and  control  the  disposition  of  «» 

it.     This,  we  think,  he  designed  to  do  and  has  done  by      allaces 
his  will,  and  it  is  by  no  means  clear  that  he  intended  the 
devises  over  should  take  effect  upon  any  other  contingen- 
cy than  his  daughter  dying  without  issue  living  at  the 
time. 

The  portion  of  the  will  upon  which  the  devises  over 
mainly  depend,  is  as  follows:  *'but  in  the  event  of  the 
death  of  my  above  named  daughter,  Amelia  Sarah  Wal- 
lace, without  child  or  children,  or  should  she  not  have 
any  child  alive  at  her  death,  or  should  her  child  or  chil- 
dien  die  without  issue,  in  either  event  I  do  will  and  be- 
queath all  or  the  whole  of  my  estate  that  my  daughter 
may  own  at  their  death,  without  issue  as  above  sta* 
ted,  &c." 

By  the  expiession  ''in  either  event,"  the  testator  must 
have  intended  that  there  was  more  than  one  event  or  con- 
tingency, upon  which  the  devises  over  were  to  take  effect, 
what  then  were  those  contingencies?  It  is  evident,  we 
think»  the  first  was  the  death  of  his  daughter  without 
having  had  a  child  or  children.  He  certainly  could  not 
have  intended  the  clause,  ''or  should  she  not  have  any 
child  alive  at  her  death,"  alone  to  constitute  a  second 
contingency,  for  that  would  cut  off  the  grand  children  of 
his  daughter,  if  any,  which  cannot  be  presumed  to  have 
been  his  intention.  That  clause  must,  therefore,  to  as. 
certain  a  second  contingency,  be  construed  in  connection 
with  the  one  that  follows,  • 'or  should  her  child  or  children 
die  vvithout  issue."  The  first  clause  would  seem  to  im- 
ply that  his  dafughter  might  have  a  child  or  children,  but 
who  might  not  be  alive  at  her  death,  and  by  the  last 
clause,  that  such  child  or  children  should  die  without 
issue.  The  dying  without  issue  then  would  be  confined 
to  the  children  of  the  daughter,  who  might  die  before  and 
not  be  alive  at  her  death.  Upon  any  other  construction, 
it  seems  difficult  to  give  any  consistent  meaning  to  the 
clause,  * 'or  should  she  not  have  any  child  alive  at  her 
death."  It  would  follow  from  this  view,  that  it  was  the 
intention  of  the  testator  that  although  his  daughter  should 
have  a  child  or  children,  yet  if  they  should  not  be  alive 
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The  teslafor  de- 
vised estate  lo 
his  daughier, 
vitha  limiiaiion 
over  to  others  if 
phe  should  die 
without  leaving 
any  child  alive 
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Held  thai  the 
limitation  was 
good  aa  an  exe- 
cutory devise  : 
{Peameon  Rtm, 
399;  3  B,  Monroe 
482,  and  author- 
ities there  cited.) 
Hut  if  the  deviae 
be  to  the  daugh- 
ter, and  over  in 
ca.se  ahe  die 
leaving  issue  liv. 
ing  at  her  death, 
firovided  they 
should  die  with* 
out  issue, the  last 
would  be  void, 
as  too  remote. 
It  might  not  hap- 

fen  duriiM[  the 
ife  of  one  in  be- 
ing, and  21  years 
ihereafien 


nt  her  death,  and  should  die  without  issue,  his  estate  was 
to  go  ovei  as  directed.  K  correct  in  this  constructioa» 
it  would  also  follow  that  there  was  virtually  but  one  con* 
tingency  upon  which  the  devises  over  depended,  and  that 
was  the  death  of  the  daughter  without  issue  living  at  the 
time.  That  was  a  contingency  which  must  happen,  if  at 
all,  within  a  Ijfe  in  being.  The  daughter  may  be  coo. 
sidered  as  taking  an  estate  in  fee,  which  was  to  terminate, 
however,  and  did  terminate  upon  the  happening  of  that 
contingency. 

In  this  vi«\v  the  limitation  over  was  good  as  an  eiecu- 
tory  devise,  according  to  the  well  settled  doctrine  both  in 
England  and  this  country:  {Ftarnt  on  Remainders,  399;) 
Hart  vs  Thompson* s  administrator  and  heirs,  (3  B,  Moit- 
rot,  482,)  and  authorities  there  cited. 

But  if  we  are  mistaken  as  to  the  intention  of  the  tes- 
tator in  regard  to  what  should  constitute  the  second  con- 
tingency, still  we  think  the  limitation  over  is  good.  We 
are  satisfied  that  the  will  authorizes  the  construction  that 
he  intended  his  estate  to  go  over  should  his  daughter  die 
without  having  had  a  child  or  children,  or  in  other  words, 
without  issue  living  at  her  death.  The  devise  to  take  effect 
upon  that  contingency,  we  have  seen,  is  clearly  good. 
But  if  he  intended  to  provide  that  the  devises  over  were 
still  to  take  effect,  although  his  daughter  should  die  leav. 
ing  children,  provided  they  should  die  without  issue,  it 
is  equally  clear  the  devise  upon  that  contingency,  would 
be  void.  It  might  not  happen  within  a  life  in  being  and 
twenty  one  years  thereafter,  and  would  be  equivalent  lo 
an  indefinite  failure  of  issue.  But  the  attempt  to  create 
a  limitation  upon  a  contingency,  which  the  law  did  not 
allow,  ought  not  to  destroy  or  affect  it,  upon  a  previous 
contingency  which  the  law  does  tolerate. 

Whether  the  daughter  should  be  considered  as  taking 
an  estate  for  life  only,  or  an  estate  in  fee,  defeasible  upon 
a  failure  of  issue  at  her  death,  upon  either  construction 
the  devises  over,  we  think,  can  be  sustained.  In  the 
first  instance,  her  issue,  if  any,  living  at  her  death,  woold 
take  an  estate  in  fee  by  implication  under  the  will,  as 
purchasers.  In  the  second,  the  estate  would  pass  in  fee 
to  such  issue,  if  any,  by  descent ;  and  in  each  instance. 
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upon  the  failure  of  such  issue,  Ihe  devises  over  would  ^"""^''J^Yl  ^"* 
take  effect.     So  that  in  any  view  of  the  case,   the  devi-  »« 

.  Wai.lacb*b  Dev. 

ses  over  are  good.  

The  rule  is  well  settled,  that  wills  should  be  so  con-  wiiis  should  b« 

fitrued  as  to  carry  out  the  testator's  intention  so  far  as  i©  carr?  out  ihe 

may  be  consistent  with   the  rules  of  law:  and  if  the  en-  }°]^"torVflra« 

tire  will,  or  all  its  provisions  cannot  be  sustained,  siill  consistent  with 

,  *^.  -  ,  .•      Li        the  ruks  of  law. 

to  sustain  and  carry  it  out  as  far  as  may  be  practicable,  if  all  its  previa- 

Having  thus  disposed  of  the  fiist,  we  will  now  exam-  iu^'ained?"**  ^a 

ine  the  second  objection  to  the  devise  in  question.  should  be  cam- 

•*  J  •  r    L      *^  *°**^  effect  80 

The  object  of  the  chaiity  is  **the  dissemination  of  the  far  as  it  can  bo 
gospel  at  home  and  abroad,"  and  is  deemed  sufficiently  "^  ^^^.^^  ^^  ^^ 
certain  and  specific ;  cospel,  according  to  the  common  applied    to  the 

-  '^      .  °        .  ^  ,  °       .  dissemination  of 

and  more  general  acceptation  or  the  term,  is  synonymous  the    Gospel   at 
with  Christianity  or  the  christian  religion.     The  general  ?s°I^^id?no?void 
mode  of  accomplishing  his  benevolent  purpose  is  pointed  ^j^^  ^^^l^^sitli 
out  by  the  testator.     He  desires  it  to  be  done  through  the  should  first  de- 
instrumentality  of  "such  charitable  and  benevolent  in-  mode  of  its  ap* 
stilutions  as  may  appear  most  useful  and  efficient  for  P'op^^^wi. 
effecting  the  object.     The  particular  mode  of  adminis- 
tering the  charity  or  the  selection  of  the  institutions  most 
useful  for  that  purpose,  it  was  the  intention  of  the  testa- 
tor, we  think,  to  leave  in  the  discretion  of  his  trustees. 
That  this  devise,  as  a  devise  in  charity,  is  good  and  clear- 
ly within  the  statute  of  the  43d  Elizabeth,  C.  4,  of  chari- 
table uses,  (1  Stat.  Law,  308,)  according  to  the  con- 
struction ivhich  has   been  given  to  it  in  England  and 
America,  there  can,   we  apprehend,    be  no  doubt.    In 
Ga$$  fy  Banta  vs  WilhiU,  ^c.  (2  Dana,  170;)  Moon's 
heirs  vs  Moore's  devisees  and  executors,  (4  Dana,  354.) 
and  other  cases,  that  statute  has  been  held  to  be  in  force 
in  Kentucky.     The  subject  of  charitable  devises  in  view 
of  it,  and  the  jurisdiction  and  power  of  Courts  of  equity 
to  enforce  them,  have  been  repeatedly  and  elaborately 
examined  by  the  Chancellors  in  England  and  the  most 
eminent  jurists  in  this  country.     In  Story's  Equity,  chap- 
ter on  charities,  489,  the  whole  subject  is  examined  and 
all  the  authorities  referred  to.     In  Moggeridge  vs  Thach 
well,  (7  Vesey,  36,)  all  the  authorities  were  examined  by 
Lord  Eldon.     In  that  case  the  testatrix  gave  to  James 
Vaston  the  residue  of  her  estate,  desiring  him  to  dispose 
Vol.  VII.  78 
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If  the  trustees 
lailtoacoeptand 
execute  a  enarity 
trust,  the  Chan., 
at  the  instance 
of  the  Attorney 
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risdiction to  ap- 
point a  trustee, 
and  carry  the  de- 
Tise  into  effect, 
in  analogy  to  the 
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land for  near 
two  centuries. 


of  the  same  in  such  charities  as  he  shall  think  fit,  recom- 
mending poor  clergymen,  &c.  The  trustee  died  in  the 
life  of  the  testatrix ;  the  devise  was,  nevertheless,  sus- 
tained and  administered  under  sl scheme:  Grdve  vs  CcLse, 
(4  Br,  Ch.  C,  67,)  bequest  of  money  to  support  preach- 
ers, held  within  the  statute.  Mills  ^s  Farmer,  (L  Me- 
rivale,  55, )  a  devise  for  promoting  the  gospel  in  foreign 
parts  and  in  England,  sustained.  The  subject  has  also 
been  elaborately  examined  by  this  Court,  and  more  par- 
ticularly in  Moore* s  heirs  vs  Moore's  devisees,  supra,  and 
in  Curling's  administrator,  ^c.  vs  Curling's  heirs,  (8 
Dana,  38.) 

In  the  former  case  a  devise  for  the  education  of  poor 
orphans  foi  the  county  to  be  selected  by  the  County 
Court,  was  sustained.  In  the  latter,  a  devise  for  the  use. 
privilege  and  benefit  of  a  public  seminary,  sustained, 
and  given  to  a  seminary  established  in  the  county  of  the 
testator's  residence,  after  his  death. 

These  authorities,  with  numerous  others  that  might  be 
cited,  fully  sustain  our  conclusion  that  this  devise  is  valid 
under  the  statute  of  Elizabeth,  and  enforcible  in  a  Court 
of  equity. 

But  it  is  objected  that  the  Court  below  had  no  juris- 
diction to  enforce  it  by  this  mode  of  proceeding. 

It  is  very  evident  from  the  authorities  referred  to.  that 
this  would  have  been  the  appropriate  remedy  or  mode  of 
proceeding  in  England,  upon  the  failure  of  the  trustees  as 
here  alledged,  to  accept  and  execute  the  trust. 

The  proceeding  by  information  or  bill  in  chancery  in 
the  name  of  the  Attorney  General,  for  establishing  char- 
ities, has  been  in  practice  in  England  for  more  than  two 
centuries,  and  the  better  opinion,  in  view  of  the  authori- 
ties, seems  to  be,  that  so  far  as  the  Court  or  Chancellor 
&eis  judicially  and  not  prerogatively  as  the  representative 
of  the  King,  the  practice  commenced  and  owes  its  origin 
to  the  statute  of  Elizabeth.  If  then  the  proceeding  rests 
upon  that  statute,  which  is  held  to  be  law  in  Kentucky, 
no  sufficient  reason  is  perceived  why  it  should  not  be  tol- 
erated ;  and  such  was  the  opinion  of  this  Court  in  Cham- 
bers vs  Baptist  Education  Society,  (IB.  Monroe,  215.) 
It  is  true  that  the  duties  of  the  Attorney  General  in  Ken- 
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lucky,  are  prescjibed  and  regulated  by  law,  and  that  it  is  Aitoriiit  Gih* 

not  made  bis  duty  to  file  a  bill  like  the  one  now  before  v« 

OS.    But  we  cannot  admit,  as  insisted,  that  because  it  is  .J!tjt 1 

not  made  his  duty  to  institute  the  proceeding,  that  theie- 
fore,  it  would  be  unauthorized  or  illegal. 

It  is  merely  as  to  the  mode  of  proceeding  that  his  name  it  is  proper  Uiat 

is  used.     It  imposes  upon  him  no  duty  and  he  incurs  b^e^^oenon^^be 

thereby  no  responsibility.    It  is  a  part  of  the  proceeding  SISS  wiUbe^Sl 

that  there  must  be  a  responsible  lelator,  who  is  liable  for  poaaibie  for  t^a 

costs,  and  who 

costs  and  upon  whom  devolves  the  preparation  and  man-  should  have  ih% 
flgement  of  the  cause.  And  hence  the  Attorney  General  cause,  ita^»ra^ 
has  no  right  to  dismiss  a  suit  of  this  kind,  and  more  es-  ^^^^'^  anciman- 

•  11         1  t    1       «  .  .  T»  agement     inde« 

peciaily  when  commenced  by  his  sanction.     He  was,  peudentiv  of  Uie 
therefore,  right  in  withdrawing  or  modifying  his  order  for  tornej^GenaraL 
the  dismissal  of  this  suit,  and  leaving  the  disposition  of 
it  to  the  Chancellor. 

Assumingthen  that  the  allegations  in  the  bill  were  suf- 
ficient to  give  the  Court  below  jurisdiction,  the  enquiry 
is,  whether  the  decree  is  right  in  view  of  the  facts  of  the 
case. 

The  will  was  admitted  to  record  in  June,  1841.    The 
complainant's  bill  was  filed  in  December,  1843.     Pro- 
cess was  served  upon  the  trustees,  Hodge  and  Andrews, 
in  January  and  March,  1844.    The  other  trustees,  Todd 
and  Chambers,  were  proceeded  against  as  non-residents. 
JNeither  of  them  answered  till  April,  1845,  when  the  an- 
swer of  Hodge,   Todd  and  Chambers  was  filed.    They 
sttite  that  they  had  at  first  been  disinclined  to  accept  the 
trust,   and  had   so  expressed  themselves,  but  had  after. 
-wards  concluded  to  accept  it.    That  in  a  suit  brought  by 
Dobbins  and  wife  in  the  same  Court,  claiming  a  legacy 
under  the  will,  they  had  been  made  defendants,  and  in  a 
cross  answer  in  that  suit,  had  signified  their  acceptance 
yf  the  trust  and  asserted  their  claim  to  the  devise  in  char- 
tj.      That  suit  was  commenced  in  August,  1843,  but  no 
>rocess  appears  to  have  been  served  upon  either  of  these 
rastees,  and  no  answer  filed  by  either  of  them  until  after 
he  service  of  process  in  this  case.    The  other  trustee, 
Lndrews,  seems  not  to  have  determined  to  unite  in  the 
xecution  of  the  trust,  till  about  two  years  after  this  bill 
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Attobrcy  Gb«-  was  filed,  when  he  filed  his  answer  in  Ihis  and  also  inlhc 

t«  suit  of  Dobbins. 

Wallack*8  Pet.  j^  appears  that  shortly  before  this  suit  was  commenced, 
Hodge  consulted  counsel  upon  the  subject  of  this  devise, 
and  indicated  a  disposition  to  nndeitake  the  trust  repos- 
ed by  the  will.  He  was  advised  lo  ascertain  whether  the 
other  trustees  would  unite  with  him.  Todd,  it  seems, 
agreed  to  join  in  the  execution  of  the  trust;  Chambers 
was  disinclined,  but  consented  to  the  use  of  his  name; 
Andrews  did  not  consent,  so  far  as  appears,  till  he  filed 
his  answer.  This  information  was  obtained  by  Hodge, 
and  counsel  employed  to  assert  the  claim  of  the  trustees 
about  the  time  this  suit  was  instituted.  Up  to  about  that 
time,  nearly  three  years  after  the  probate  of  the  v^ill, 
(hey  had  all  been  disinclined  to  make  an  effort  to  enforce 
the  devise,  and  no  legal  step  had  then  been  taken.  Un- 
der such  circumstances,  we  are  very  clearly  of  opinion, 
that  there  was  good  ground  for  filing  this  information. 
But  as  all  the  trustees  have  become  willing  to  execute 
the  trust,  and  claim  the  right  to  administer  the  charity, 
it  is  contended  that  the  Chancellor  was  right  in  dismiss- 
ing this  proceeding,  and  leaving  the  trustees  to  assert 
their  claims  upon  their  cross  bill  in  the  case  of  Dobbins, 
and  otherwise.  On  the  other  hand,  it  is  insisted  that  the 
Chancellor  should  have  proceeded  in  this  suit  to  cai^ 
out  the  devise  under  a  scheme, 

Accoiding  to  our  construction  of  the  will,  it  was  the 
"When  there  is  a  intention  of  the  testator  to  leave  the  administration  of 
fyVJ^lTd  tV^ode  this  fund  in  the  discretion  of  his  ••trusty  friends,"  the 
of  its  application  trustees.     He  designates   the  object,   the  spread  of  the 

leftinlhediscre-  ®  J       '  -  .      . 

lion  of  tdiaiees  (jrospel,  and  Suggests  the  accomplishment  of  it  tbioogb 

^vlFi^^lbe  chaii^  the  instrumentality  of  such  benevolent  institutions  as 

inte?ferrmerei7  ^^V  ^PP^^^>  ^^  ^e  think,  lo  his  trustees,  most  useful  for 

to  control    the  that  purposc.     He  moreover  vests  the  trustees  with  the 

discretion  of  the  ■       *  ,     •  .        •    i .  i. .  . 

trustees,      and  necessary  powers  to  hold  and  ai5pose  of  his  estate  agrees- 

the*cl^rity^hio^  bly  to  the  provisions  of  his  will.     A  Court  of  equity  io 

own^*'dev^Iing!  ^"^^  ^  ^°^®»  "^*"  ^^^  interfere,  for  the  purpose  merely  of 

unless  there  be  controlling  the  discretion  of  the  trustees,   and  of  admin- 

some  failure,  a-    .         .......  .  >  .•..». 

buseor  evidence  istering  the  charity  through  a  scheme  to  be  devised  by  the 
car^'*SSt''\h2  Court.  This  would  in  effect  be  making  a  will  for  the 
trust.  testator.    But  in  such  cases  the  Court  will  only  interfere 
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vthen  there  is  some  failure  or  incapacity  on  the  part  of  Attorbkt  Gbv- 

the  trustees  to  act,  or  where  there  has  been  some  abuse  09 

of  the  trust.  Wa.lac,-8Dev. 

In  that  case  the  Chancellor  would,  and  by  this  mode  ~ia  which  case 
of  proceeding,  inleifere.  and  virtually  assume  and  exe-  wniaSumrthe 
cute  the  trust  in  the  place  of  the  trustees.     This  doctrine,  execution  of  Uie 

....  ....  ...         I        J       .     J  trust  in  the  place 

we  thmk,  is  sustained  by  the  authorities  already  cited.       of  the  trustees. 

But  here  the  trustees  are  able,  and  now  willing  to  act.      But  where  the 

and  claini   the   right  to  administer  the  fund.     It  is  true,   i^^^iV  defa?c*d 

they  cacne  to  this  determination  alter  a  delay  rather  un-  the  commencc- 

•  1  o-ii  i.        ••         I  iiji.  ment  of  the  duly 

leasonable.  otili  we  are  oJ  opinion  they  should  be  per-  of  carrying  out 
mitted  to  execute  the  trust.  But  as  there  was  suiEcienl  {Jffi  iw^'fiiedf— 
ground  at  the  time  for  instituting  this  proceeding,  as  two  Se^^t^^Jiggg^J^ 
of  the  trustees  are  non-residents,  and  became  so  since  the  their  answer' ex. 
date  of  the  will,  and  probably  since  the  death  of  the  tes-  Ungnlsa  andTn! 
tator— as  a  third  is  insolvent,  and  probably  became  so  ^p'in^and'  cmy 
since  the  teslatoi'a  death,  in  view  of  these  facts,  and  also  <>»••  ./he   trust, 

y.    L  .  .     ..«.  t  J  ....  ihalit  wasprop- 

of  the  previous  mdmerence,  neglect  and  unwillingness  erforUie  Chaa- 
of  the  trustees  to  accept  the  trust,  we  think  the  Court  controi^°  oiT'the 
should  have  retained  the  cause,  and  have  ruled  them  to  fhr'trasiecs^^to 
assign  01  report  a  plan  or  scheme  for  administering  the  report  a  scheme 

-      J  n       ,  i.  11.         1.1'  .  of  carryinc  out 

fund,  not  for  the  purpose  of  controlling  their  discretion,  the  deviiie,  that 
unless  in  flagrant  violation  of  the  object  and  design  of  the  ^JT  ^Vffeciuatcd 
testator,  but  with  a  view  to  the  due  and  speedy  execution  JJcordancrwitS 
of  the  trust.  Upon  the  failure  of  the  trustees  so  to  re*  the  intent  of  ih* 
port,  and  to  proceed  in  good  faith  to  execute  the  trust, 
the  Court  should  enforce  it  by  a  scheme. 

As  to  the  controversy  with  Marshall,  in  regard  to  the 
Roper  property,  the  complainant's  bill  should  be  dismiss- 
ed without  prejudice,  that  the  trustees  may,  by  separate 
proceedings,  assert  their  claim  in  reference  to  it.  Other 
matters  of  controversy  that  may  arise  in  regard  to  the 
estate  of  the  testator,  should  not  be  brought  into  this 
cause,  except  in  case  of  failure,  neglect  or  abuse  of  the 
trust  on  the  part  of  the  trustees,  the  object  of  retaining  it 
being  to  secure  a  due  execution  of  the  trust  under  the 
supervision  of  the  Court.  And  for  this  purpose,  the 
Court  will  have  power,  from  time  to  time,  to  make  all 
necessary  and  appropiiate  orders.  The  trustees  will  pro- 
ceed upon  their  cross  bill,  in  the  case  of  Dobbins,  and 
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attobket  Gbh-  otherwise  as  may  be  necessary  lo  assert  their  claim,  aod 

v's  obtain  possession  of  the  devised  estate. 

Wallace'^  Dev.       .p^^  q^^^^  g^^j^jj  prQ^jj^  f^^  jj^g  payment  of  all  costs 

necessarily  incurred  by  the  relator  in  this  proceeding, 
and  also  a  reasonable  compensation  for  bis  services,  to 
be  paid  by  the  trustees  out  of  the  trust  fund. 

As  the  question  may  also  arise  as  to  the  power  of  the 
When  veal  estate  trustees  to  convert  the  real  estate,  to  which  they  may  be 
ipprop^Taled^^^^^  entitled  under  the  devise,  into  money,  it  moy  be  proper 
charitable    use,  here  to  remark,  that  we  think   they  have  the  power,  un- 

the         irustees,     ,         ,  .,,  ,  ,  ,  •'  .   ,  «     ,       i-,,  , 

whose  duly  ii  is  der  the  Will,  and  under  the  supervision  or  the  Chancel- 

dev^cVhavi  the  lor,  should  exercise  it  with  a  view  to  carrying  out  more 

^a^iXso  "*in'  effectually  the  designs  of  the  testator. 

eludes  the  pow-      It  seems  that  propositions  for  a  comproihise  of  the 

foise     coniesu  numerous  controversies  between  the  trustees,  devisees, 

to**be^prLVrIclld  h^irs,  and  others  claiming  the  estate,  for  the  purpose  of 

and    expensive,  preventing  expensive,   and   protracted   litigation,    have 

tionortheCban-  been  suggested,  and  a  desire  has  been  expressed  that  this 

Court  should  indicate  an  opinion  as  to  the  power  of  the 

trustees  in  that  respect.    We  can  only  say,  that  having, 

as  we  think,  the  power  to  sell,  they  might  also  under  the 

sanction  of  the  Court,  amicably  adjust  their  claims  in 

regard  to  this  devise,  by  a  compromise. 

As  all  the  parties  are  before  the  Court,  it  may  be  also 

proper  to  dispose  of  another  question,  arising  opon  the 

construction  of  the  will. 

The  devise  over  of  one  fourth  of  the  testator's  estate. 

When  a  devise  subject,  &c.  to  Thomas  and  Mark  Wallace,  was  aAer- 

or m ofe' as' ten^  wards   by  a  codicil,  annulled  and   revoked;  and    that 

^d  ine°dir°w  '^"'^^  devised  to  Fanny  Cummings,  Edward  Cummings, 

there  b3  a  revo-  and  d,  ctrlaiti  ftmalt  Fanny,   to  be  equally  divided  be 

cation  as  to  one,  ,  %  .  "^  • .   . »       . 

the    share    of  tween  them.    In  a  subsequent  codicil,  the  testator  re. 

not^auivfvV  ^*^^  voked  so  much  of  this  devise  as  gave  Edward  Cummings 
one  third  of  the  one  fourth,  and  did  not  otherwise  in  ex- 
press terms  dispose  of  it.  The  question  is,  whether  upon 
the  revocation  of  the  device  to  Edward  Cummings,  that 
interest  survived  to  Fanny  Cummings  and  the  certain 
female  Fanny,  or  whether  as  to  thai  the  testator  died  in- 
testate. As  the  devise  of  the  one  fourth  to  Fanny  and 
Edward  Cummings  and  Iht  female  Fanny  was  to  be 
equally  divided  between  them,  it  was  a  devise  to  tbem 
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Bs  tenants  in  common,  and  not  as  joint  tenants,  and  in 
such  cases  the  rule  is,  that  upon  the  death  of  one  of  the 
devisees  before  the  testator,  or  the  revocation  as  to  one, 
the  share  of  that  one,  will  not  survive  to  the  other:  Cres- 
well  vs  Cheslyn,  (2  Eden.  123 ;  2  Williams  on  Execu- 
tors. 763.)  It  results,  therefore,  that  as  to  the  one 
twelfth  of  his  estate,  after  the  payment  of  debts  and  pecu- 
niary legacies,  the  testator  died  intestate. 

Wherefore,  the  decree  is  reversed  and  the  cause  re- 
noanded,  with  directions  to  dismiss  the  complainants  bill 
as  to  M.  P.  Marshall,  without  prejudice,  and  for  further 
and  appropriate  proceedings  consistent  with  this  opinion. 

Cord  and  Hord  ^01  plaintiflf;  Robertson,  Harlan,  T. 
F.  Payne,  Boyd,  Mc  Clung  and  Taylor  for  defendants. 


Danfosts 

va 

Talbot's  Ad'b. 


Danforth  vs  Talbot's  Administrator,  &c.    Chancbrt.  llb^i 

I  110  gpQi 
Error  to  the  Washington  Circuit.  Case  152.         — ' 

Wills,    Devises.    Remainders,  vested  and  contingent. 

Csisr  Justice  Marshall  deliveied  the  opinion  of  the  Court  October  2. 

By  ihe  will  of  Cyrus  Talbot,  admitted   to  record  in    The  will  of  Cy- 

«  .  ^ooo     ,  ...,,,.       TO3  Taiboit,  the 

September,  Iboo,  ine  testator,  intimatmg  clearly  the  in-  questions  pre- 
tention to  dispose  of  his  entire  estate,  devised  to  Paul  L  cree^of  the  Ch- 
fiooker  all  the  estate  he  might  die  possessed  of,  in  t/ust  c^it  Court, 
and  to  be  subjeet  to  the  dispositions  made  in  the  will,  as  ^J 

follows :  By  article  2,  $5,000  or  one  fourth  part  of  the 
money,  &c.,  to  be  invested  in  stock,  &c.,  and  the  inter- 
est as  it  accrues,  to  be  paid  to  testator's  daughter.  Ann 
Richmond,  during  life,  and  then  at  her  death  to  her  chil. 
dien ;  but  should  she  not  intermarry  and  have  issue,  then 
at  her  decease,  the  principal  shall  descend  to  the  soivi- 
ving  issue  of  her  brother  and  sisters,  in  proportion  to 
numbers.  3.  Five  thousand  dollarsor  one  equal  fourth,  &c. 
I  give  and  bequeath  to  my  son  Cyrus,  to  be  invested  and  re- 
gulated as  in  case  of  my  daughter  Ann  R.  by  article  2,  and 
the  interest  on  the  same  as  it  accrues,  to  be  paid  for  his 
education  and  support,  when  should  he  arrive  at  twenty 
five  years  of  age,  the  principal  is  to  be  paid  over  to  him. 
By  the  4th  and  dth  articles  he  makes  a  bequest  of  $5,000, 
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Dakvortb       to  be  invested  ia  like  manner,  for  the  benefit  df  each  of 
Tii.BOT'3  Ad's,   two  married   daughters,    the  interest  to  be  paid  to  the 
daughter  during  life,  and  then  the  principal  to  her  survi- 
ving children. 

6th.  The  faim  whereon  I  live,  commonly  called  Snog 
Harbour,  the  lands  purchased,  &c.  &c.,  together  with  my 
household  and  kitchen  furniture,  stock,  &c.  &c.,'to  the 
use  and  for  the  support  of  my  wife  Alice,  lor  and  duiiog 
her  natural  life  ;  the  following  reservations  in  favor  of  my 
daughter,  Ann  R.  who  shall  be  entitled  to  a  room,  &c« 
&c.,  so  long  as  she  may  remain  single. 

**7fh.  On  the  decease  of  my  said  wife^  the  above  dea* 
ciibed  farm,  &c.  &c.,  shall  become  the  property  of  my 
sou  Cyrus,  when  arrived  at  the  age  of  twenty  six  years, 
(excepting  the  reservation  in  favor  of  Ann  R.;)  but  after 
providing  for  the  support  and  comfort  of  bis  mother,  he 
may  be  entitled  to  all  the  profits  arising  from  the  same, 
except  the  reserved  rights  of  his  sister,  Ann  R." 

The  succeeding  clauses  dispose  of  his  slaves  to  hia 
wife  during  life  or  widowhood,  to  be  divided  at  her  de- 
cease, among  the  testator's  children,  deducting  advance- 
ments in  slaves,  and  after  stating  certain  advances  in 
money  to  be  deducted  from  the  respective  poitions  on  ac- 
count of  which  they  were  made,  the  will  appoints  P.  I. 
Booker  executor,  who  renounced  the  executorship  but 
was  qualified  as  administrator  with  the  will  annexed. 

It  appears  that  the  testator's  widow  survived  him  but 
two  or  three  years,  that  the  daughter  Ann  R.  intermarried 
%vith  Danforth,  and  that  Cyrus  Talbot,  the  son,  having 
been  let  into  the  possession  of  the  farm  called  the  Suug 
Harbour,  sold  the  same  after  he  had  attained  the  age  of 
twenty  one  years,  to  Danforth,  for  the  sum  of  S6,488, 
and  executed  his  bond  for  conveyance  of  the  title,  and 
that  he  afterwards  died  unmarried,  before  he  attained  the 
age  of  twenty  six  years.  This  bill  was  subsequently  filed 
by  Danforth,  (his  wife  uniting  with  him,)  for  the  purpose 
of  obtaining  a  conveyance  of  the  land  sold  to  him  by 
Cyrus  Talbot,  the  devisee.  The  trustee  appointed  by  the 
will  of  Cyrus  Talbot  the  elder,  and  the  personal  and  real 
representatives  of  each  of  the  Talbots,  were  made  de- 
fendants.   And  the  Court,  on  hearing  the  cause,  having 
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tlrtraissed  Danforlirs  bill.  Ihe  sole  question  presented  for       Dakfortk 
our  consideration  is.   whether  under  the  will  vvhicii  has  Tai3ot'sAd*b, 
been  sot  out,  Cyrus  Talbot  the  younger,  having  died   un- 
der the  a^e  of  twenty  six  years,  had  a   vesied  lee  si»"»ple 
in  the  land,  or  wiieiher  his  arrival  at  that  age  was  a  con. 
<lition  {precedent  lo  the  vesting  of  the  estate. 

This  question  has  been  considered  Wlh  with  reference  In  (he  conyiiuc 
to  lhe#evidences  of  intention  to  be  gathered  from  the  gieat object ia  to 
provisions  anctlinguage  of  the  will,  and  to  the  effect  fJ,VJon*Vf  *iho 
which  has  been  given  by  adjudged  cases  to  particular  ex-  testator. The lan- 
pressions  used  by  the  testator.  The  great  object  being  nisiies  an  appro- 
to  asce/tain  and  effectuate  the  intention  of  the  testator,  lia^mcTnsofaBl 
his  language  us^d  for  the  very  purpose  of  conveying  that  fnie\*luln^whi*c*h 
intention,  furnishes  of  course,  the  appropriate  and  pecu-  language  is  to  be 

,.  r  ...         T^       I       •  I         •        •  understood     ac- 

Mar  means  of  ascertaining  it.  But  besides  the  lesort  to  cording fo  the in- 
rules'of  construction  for  interpreting  the  intent  of  par-  luc^u^termT nw*y 
licular  words  or  clauses,   the  certainty  and   utjiformily  have  received  in 

•^  .  ^    judicial      deter- 

which   should   prevail  in  the  nriodes  of  creating  estates  minaiions      on 
jii  1  1-UI..L  *  -ii*    wills,  unless  Uio 

and  in  the  rules  applicable  to  them,  seem  to  require  thai  obvious  imcn- 
when  a  wi^l  is  found  to  use  woidsand  phrases  ordinarily  {jJJIleby^vioUiei 
used  in  the  creation  of  estates,  and  which  by  the  course 
of  judicial  decisions  upon  wills,  have  received  an  estab- 
lished interpretation  and  effect,  these  decisions  may  not 
only  be  resorted  to  but  should  be  adhered  to  m  their  ap- 
plication to  the  particular  case,  unless  the  obvious  inten- 
tion of  tiie  testator  would  be  violated  by  so  doing.  Such 
decisions  being  themselves  presumably  founded  on  an  as- 
certainment of  the  meaning  of  the  particular  words  or 
phrases,  and  of  the  intention  with  which  they  were  used, 
and  being  directed  lo  the  effectuation  of  that  intention, 
according  to  the  rules  of  law,  become  in  point  of  reason 
as  well  as  of  law,  legitimate  sources  of  exposition. 

The  precise  question  in  the  case  is,  whether  the  testa- 
tor intended  to  give  Snug  Harbour  to  his  son  Cyrus,  cer- 
tainly and  in  all  events,  or  u'iietherbe  intended  to  give  it 
oftly  upon  the  contingency -of  his  living  to  be  twenty  six 
years  of  age.  If  the  gift  was  certain,  though  to  take 
effect  in  enjoyment  at  a  future  period,  it  vested  an  imme- 
diate interest  or  estate  in  remainder,  which  would  have 
passed  to  the  heirs  of  the  devisee  upon  his  death  before 
the  period  of  .enjoyment,  and  of  which  he  might  dispose 
Vol.  VII.  79 

Digitized  by  VjOOQ  IC 


626  BEN.  MONROE'S  REPORTS. 

DAsroHTB  before  that  peiiod,  by  will  or  contract,  if  compptenl  by 
Talbot's  Ad*h.  the  general  laws  to  peirorm  such  an  act.  This  is  the  legal 
consequence  attaching  inseparably  to  such  a  devise.  If 
the^nterest  or  estate  vested,  the  disposition  or  transmis- 
sion of  it  from  the  devisee,  could  not  have  been  prevent- 
ed by  the  testator's  desire  or  intention  on  the  iubject, 
unless  that  intention  were  so  expressed  as  to  subject  the 
interest  to  a  condition  or  liniitation  by  which,  ifta  cer- 
tain event,  it  should  be  defeated,  and  paf0«un(fer  the  will 
in  a  differeet direction.  The  intention  of  the  testator  on 
such  a  subject,  may  be  wholly  ineffectual,  either  because 
he  has  not  made  sufficient  provision  for  effecting  it,  or  be- 
cause it  is,  in  view  of  the  law,  illegal  or  Thcoosistent  with 
the  actual  provisions  of  the  will. 

If  as  contended,  it  is  fairly  deducible  from  the  entire 
will,  that  the  testator  did  not  intend  his  son  Cyrus  to  have 
the  power  of  disposition  until,  and  unless  he  arrived  at 
the  specified  age,  such  intention,  if  not  specifically  and 
properly  carried  out,  could  at  most,  form  only  one  of 
the  considerations  to  be  taken  into  view  in  giving  con- 
struction and  effect  to  the  particular  devise.  If  that  gives 
a  vested  interest,  the  mere  inference  of  an  intention  to 
withhold  the  power  of  disposition,  can  have  no  opera- 
tion. Conceding  the  existence  of  such  an  intention,  the 
question  would  be,  what  mode  did  the  testator  adopt  for 
its  effectuation?  And  as  he  may  have  supposed,  and 
probably  did  suppose  that  his  object  in  this  respect,  waa 
secured  by  the  devise  of  the  entire  estate  to  a  trustee, 
although  he  might  give  a  certain  interest  to  his  son,  not 
to  be  enjoyed  in  possession  until  a  future  time,  the  as- 
sumed intention  with  respect  to  the  power  of  disposition 
is  entitled  to  little  if  any  weight  in  the  interpretation  of 
the  devise  to  the  son. 

But  this  assumed  intention  is  found  no  where  unless  in 
the  devise  of  the  whole  estate  to  the  trustee,  and  in  the 
reference  to  the  age  of  the  son  in  the  particular  devise  in 
question.  Nor  is  it  shown  by  this  latter  devise,  except 
by  construing  it  to  be  contingent,  which.is  the  very  mat- 
ter in  dispute. 

Leaving  out  of  view  the  reservation  in  favor  of  the 
daughter,  Ann  R.,  which  cannot  affect  the  ^present  ques- 
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*  lion,  the  whole  will,  so  far  as  it  relates  directly  to  th^       DAHrowH 
Snug  Harbour  farm,  presents  the  case  of  a  devise  to  a  trus-   Tilbots  aji*r. 
lee  for  the  following  purposes,  viz:  to  the  use  of  Ifcta- 
tor's  wife  for  life  for  her  support,  and  on  her  death  it  shall 

'  becooii  the  property  of  the  son  Cyrus,  when  arrived  at 
the  hffi  of  twenty  six  years,  with  ^  right  in  the  mean 
(ime^  of  ^kiag  the  profits  aftoftor  beyond  a  coinfoitable 
support  to  bis^iMDther:  It  is  said  that  the  words  '  'the  said 
farm  shall  become  the  pioperty  of  Cyrus  when  anivedat 
the  age,"  &c.,  amount  in  effect  or  aie  equivalent  to  say- 
ing it  shall  not^become  his  property  until  he  arrives  at 
(hat  age.  But  suppose  omitting  this  reference  to  age,  (be 
testator  after  devising  the  use  of  the  farm  to  his  wife  for 
life,  had  said,  aod  when  she  dies  or  at  her  death,  it  shall 
become  the  property  of  Cyrus.  This  would  dearly  have 
been  a  postponement  of  the  time  of  enjoyment  only  and 
Cyrus  would  have  had  a  vested  remainder  from  the  tinjte 
of  the  testator's  death.  In  that  case  the  words,  "shall 
become  the  properly  of,"  would  give  a  present  interest 
to  be  enjoyed  in  possession  when  the  wife  should  die; 
and  neither  those  words  themselves,  nor  their  connection 
with  the  future  event  of  the  wife's  death,  by  the  adverb 
"when,"  would  be  uiideistood  as  postponing  any  thing 
but  the  enjoyme«it.  Why  then  should  they  have  a  diffei- 
«iit  meaning  when  connected  with  the  future  event  of  the 
devisee's  arrival  at  a  particular  age  ?  The  uncertainty  of 
the  event  referred  to,  can  only  affect  what  is  made  to  de- 
pend upon  its  happening  or  not  happening,  but  cannot,  in 
reason;  give  to  the  operative  words  of  the  devise,  a  i^ga* 
live  import  which  they  would  not  hove  if  connected  with 
any  other  event,  nor  pievent  the  implication  which  they 
would  otherwise  carry  with  them  of  a  present  interest,  to 
become  vested  as  to  enjoyment  in  future. 

And  although  the  event  referred  to,  ihat  is.  the  arrival 
of  the  son  at  the  ag^*  of  twenty  six,  must,  when  abstraciiy 
ond  precisely  '  considered,  be  regarded  as  uncertain  and 
contingent,  must  it  be  assumed  to  have  been  so  regarded 
by  the  testator?  He  evidently  did  not  regard  it  as  contin. 
gent.  He  speaks  or  it  as  a  thing  certainly  to  happen. 
He  does  not  even  say,  "if  he  shall  arrive,  &.C.,  but  when 
arrived  at  the  age  of  twenty  six  years;"  and  he  maJies 
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Oiitroiini  jiQ  dievise  ot'er  upon  (he  event  not  happening,  as  he  woofrf 
Talbot's  Ad'k.  almost  certainly  have  done  if  he  had  regarded  the  hap- 
peTling  of  Ihe  event  as  oncertaln.  or  its  not  happening  as 
ncontingency  which  would  give  a  different  direction  ta 
the  estate.  Pt  is  to  be  observed  too.  that  the  event  of 
the  devisee*s  attaffu/ig  a  particular  age,  is  unlil&e  those 
events,  suchas  marriagd^  with  regard  to  which -there  is 
an  uncertainty,  not  onl-y  as  to  their  ever^hoppening,  but 
also  as  to  the  time  at  which  they  will  happen,  if  at  all. 
Here  the  event  most  happen,  if  at  all.  at  a  fixed  period, 
well  known  to- the  testator.  And  as  he  seems  not  to  have 
doubted  but  that  his  son  would  live  until  that  period.  ar>d 
has  made  no  provision  for  a  different  event,  we  shotild 
more  probably  violate  his  intention  and  his  own  under- 
standing of  the  language  used,  by  regarding  it  as  a  con- 
tingency than  by  considering  it  as  be  probably  did,  as 
fixed  and  certain. 

This  distinction  is  referred  to  in  the  case- of  Brisco€*s 
devisees  vs  Wickliffe,  (6  Dana,  162-3.)  where  it  is  sard 
in  reference  to  a  device  to  A.  if  or  when  he  attains  a  cer- 
tain age,  that  the  law,  in  ascertaining  the  intention  of  the 
testator,  may  regard  him  as  looking  only  Xo  the  point  of 
time  when  the  event  referred  to  would  certainly  happen, 
if  at  all,  and  not  to  the  happening  of  the  event,  and  that 
tbe  devise  might  be  construed  as  referring  to  a  ceitaio 
time  which  must  come,  and  thus  being  uncontingenl  be 
eflfectual  to  convey  an  immediate  vested  interest.  The 
case  of  ^%wsvs  Hiccocks,  {I  Alkyns,  501,)  not  now 
before  us.  and  {Fearne  on  Remainders,' b53-A.)  are  refer- 
red to  as  sustaining  thi»  distinction.  The  last  authority 
shows  that  there  are  cases  in  which  the  law  considers  the 
event  of  the  legatee's^  attaining  a  certoin  age  as  fixed, 
and  not  contingent;  and  supposing  the  principle  to  be 
founded  on  a  reference  to  the  testator's  intention,  it  would 
seem  to  be  as  applioable  to  the  case  ofa  devise  as  to  thfft 
of  a  legacy. 

But  there  is  still  another  circumstance  in  this  devise, 
which  is  entitled  to  weight,  which  is,  that  Cyrus,  the  son, 
h  entitled,  from  his  father's  death,  to  so  much  of  the 
profits  of  the  farm  as  may  jemain  after  yielding  a  con> 
fertable  topport  to  his  mother  and  sister^    He  might  tbw 
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become,  and  did  in  fact,  become  entitled  to  all  of  the  Dansorth 
profits  before  his  arrival  at  the  age  of  twenty  six  ;  and  it  Talbot's  Ad'r. 
is  only  in  reference  to  the  termination  of  the  title  and 
control  of  the  trustee,  that  the  testator  uses  the  peculiar 
Jhngnage,  the  farm  **shali  become  the  property  of  Cyri>s 
when  arrived  at  the  age  of  twenty  six  years."  The  pro- 
fits and  use  might  be  entirely  his  before,  but  at  that  time 
(his  mother  being  dead.)  the  estate  was  to  be  absolutely 
his,  in  title  and  possession.  And  as  it  is  given  to  no  other 
person  and  no  disposition  made  of  it  in  the  event  which 
has  happened,  of  his  death  before  the  period  referred  to, 
we  think  the  clear  inference  as  to  the  intention  of  the 
testator  and  the  import  of  the  clause,  is  that  the  farm, 
subject  to  the  interest  of  the  wife  and  daughter,  is  de- 
mised to  the  son  Cyrus,  postponing  the  full  and  absolute 
enjoyment  until  the  death  of  his  mother  and  his  arrival 
at  the  age  specified. 

The  construction    that  the  testator  intended  to  give  to  v^eV^hl^^^a^Jm 
Cyrus  the  entire  fee  simple  in  this  land,  subject  only  to  on  which  he  liv- 

^.  ...  ,  -  .       .  ,  ea»    &c.    house- 

the  particularinterests  carved  out  of  it,  is  supported  not  hoidaudki'.cheiv 
only  by  the  fair  import  of  the  clauses  relating  particular-  ^ll'!'Z'''i\Tu^i 
}y  to  it,  but  also  by  a  view  of  the  entire  will,  and  a  corn-  Mdforihe  sup- 

.;•.•  ..  rrt  port  of  his  wife 

parison  of  its  provisions:  1st.  The  testator  intended  to  Alice,   for  and 

dispose  of  his  emire  estate,  and  evidently  believed  he  had  turaii^  liTJ— Ms 

ddnesoby  this  will.     But  this  is  only  done  upon  the  enffl'^io°^r 

supposition  that  he  gave  and  intended  to  give  the  farm  to  1°^^*    *^-   ^^ 

Cyrus  unconditionally.     2d.  In  giving  the  pecuniary  or  mains  single.—- 

stock  legacies  to  his  daughters,  he   r'bllows  them  up  in  of°his%ifet*tho 

each  case  until  the  death  of  the  daughters,  and  then  dis-  ^^^i  &c.  tobe- 

o  '  come   the  prop- 

posesof  them  finally.     But  in  the  similar  legacy  to  Cyrus,  erty  of  his  son 

he  only  attempts  to  control  it  up  to  the  time  when  Cyrus  rived*' at^ihTage 

attains  the   age  of  twenty  five  years.     And  although  in  nfier  ^proVidi^n^^ 

directing  the  payment  to  be  made,   the  will  uses  the  ex-  ^7  J.^®  support 

.  ,  ,       1  .    .  .  n  .  of   his    moiher, 

pression  "when  should  he  arrive  at  twenty  five  years  of  Cyrus  entitled  to* 
age,"  &c.,  and  the  phrase  imports  a  condition  more  ?ising*f?onf^ihe 
certainly  than  one  is  imported  in  the  devise  of  the  farm.  ffilJl' ^-^^V^® 

'  »  light  reserved  to 

Yet  as  the  legacy  is  first  given  in  positive  terms,  and  this  ^-  HeidthatCy- 

1  J-.-  I    ,  1     *      .!_     ^'  r  .     lushada  vested 

apparent  condition  relates  only  to  the  time  of  payment,  righiat  the  death 
the  legacy  was  unquestionably  vested.  And  the  case  is  ^hej^'^'profi'tr* iS 
precisely  the  one  described  by  Fearne,  553-4,  where  the  well  as  land  of 

•  .  .  L    1       1  .,11  .    i.      .      •  vhich  he  could 

time  atwnicD  the  legacy  is  payable,  depends  for  its  nap-  dispose  after  th^ 


Digitized  by  VjOOQ  IC 


630  BEN.  MONROE'S  REPORTS. 

Danfobtp  pening.  "on  an  event  which  the  law  for  this  purpose  cod- 
Talbot's  Ad*b.  siders  certain  and  fixed,  as  the  legatees  attaining  a  cer- 
ageoi2i— QoTa  tain  age."  Then  this  intention  in  favor  of  Cyrus  being 
dSpeJK'SS'hU  ascertained  with  respect  to  the  legacy,  why  should  not 
»"' of  M^'eanT  ^^  words  indicating  the  time  when  the  farm  is  to  become 
his  property,  being  less  calculated  to  eipress  an  uncer- 
tain contingency  be  construed  as  referiing  to  an  event 
filed  and  certain  in  the  consideration  of  the  law  as  it 
was  in  that  of  the  testator.  3d.  From  the  care  with 
which  the  testator  controls  the  pecuniary  legacies  to  his 
daughters  up  to  the  time  of  their  deaths,  and  then  dispo- 
ses of  them,  it  may  be  assumed  that  if  he  intended  the 
devise  of  Snug  Harbor  to  Cyrus,  to  be  dependent  upon  a 
condition  which  might  fail  by  his  early  death,  he  would 
not  have  left  thb  estate  to  fall  to  his  daughters  without 
control,  but  would  have  secured  it  to  them  for  life,  and 
their  children  afterwards,  as  in  case  of  the  legacies  in  the 
event  of  the  death  of  Cyrus  without  children.  And  4lh. 
If  the  devise  is  contingent,  to  take  efiect  only  in  the  event 
of  Cyrus  living  to  be  twenty  six  years  of  age,  the  conse- 
quence would  be,  that  his  children,  had  he  left  any  at  his 
decease,  would  not  have  inherited  the  land  from  him, 
but  would  only  have  had  an  interest  of  one  fourth  as 
heirs  of  the  testator.  A  consequence  which  we  cannot 
presume  to  have  been  intended,  but  which  we  mustsvp. 
pose  would  have  been  provided  for  if  the  devise  to  Cyrus 
had  been  intended  to  be  contingent,  as  the  means  of 
preventing  a  rash  or  premature  disposition  of  the  estate 
by  him. 

Passing  from  the  considerations  arising  on  the  face  of 
the  will,  we  find  the  adjudged  cases  Tully  sustaining  the 
construction  and  effect  which  we  have  given  to  the  devise 
in  question.  In  addition  to  the  cases  in  which,  after  a 
devise  to  one  if  or  when  he  shall  attain  a  certain  age. 
there  was  a  devise  over  if  or  in  case  he  shall  die  before 
attaining  that  age,  and  in  which  the  condition  has  been 
adjudged  to  be  a  subsequent  one,  by  which  the  estate  would 
be  defeated  and  pass  over,  and  not  a  precedent  one,  to 
happen  before  the  estate  would  vest  under  the  devise,  to 
which  atone,  with  one  exception,  the  attention  of  the 
Court  seems  to  have  been  drawn,  in  the  case  of  Briscoe'^ 
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devisees  vs  Wickliffe,  (6  Dana,  162.)  we  find  a  train  of      Dantobw 
decisions,   in  which,  although  tbpre  was  no  such  devise    TiLBOT'a  Ad'<. 
over,  the  first  devise  in  similar  words  has  been  held  to  be 
absolute  and  not  contingent,  and  to  give  a  vested  interest. 
The   cases  in  which  theie  is  a  devise  over,  are  Edwards 
vs   Hammond,   (3  Leigh,  132  ;)   Slocher  vs   Edwards, 
(2  Shower,  398;)  Doe,  on  dem.  Hunter  vs  Moore,  (14 
East,  603-4;)  and  Broomfield  vs  Crowder,  (I  N.  Rep.  4 
Bos,  and  PuL,  313.)     In  the  case  of  Driscoe*s  devisees 
vs  Wickliffe,  (6  Dana,)  it  seems  to  have  been  inferred, 
from  these  cases,  that  the  rule  or  inference  that  the  de* 
vise  was  not  contingent,  but  vested  an  immediate  inter- 
est, was  to  some  extent  dependent  upon  there  being' a 
devise  over,  on  failure  of  the  condition.     But  upon  fur- 
ther investigation,  we  are  satisfied  that  the  principle  to  be 
deduced  from  all  the  cases,  is  that  the  apparent  condition 
or  contingency  in  the  first  devise,  is  held  not  be  a  condi- 
tion, but  only  a  designation  of  the  time  when  the  remain- 
der is  to  vest  in  possession,  and  that  the  failure  of  the 
«vent  referred  to  in  the  first  devise  being  made  the  con- 
dition of  the  devise  over,  thus  becomes   with  respect  to 
the  first  devise  a  condition  subsequent.     So  that  if  there 
is  DO  devise  over,  there  is  no  condition  either  precedent 
or  subsequent  annexed  to  the  first  devise.    The  cases  of 
both    the   classes    above    mentioned,   are   cpllected  in 
{Fearne  on  Remainders,  242  to  246.)  as  illustrative  of 
the   principle    that  a   remainder  is  sometimes  limited 
in  words  which  seem  to  import  a  contingency*  though  in 
fact  they  mean  no  more  than  would  have  been  implied 
without  them ;  or  do  not  amount  to  a  condition  prece- 
dent, but  only  denote  the  time  when  the  remainder  is  to 
▼est  10  possession.     Of  the  cases  in  which  there  was  in 
substance  a  devise  to  one  if,  or  when,  he  shall  arrive  at  a 
particular  age,  and  no  devise  over  if  he  did  not  reach  that 
age,  tbe  first  is  Boraston's  case,  (3  Co.  R.  19,)  where 
the  devise  was  to  A.  and  B.  for  eight  years,  remainder 
to  testator's  executors  until  such  time  as  H.  ahoold  ac- 
complish his  age  of  twenty  one  years,  and  when  tbe  said 
H.  should  come  to  his  age  of  twenty  one  years,  then  the 
lestator  willed  that  H.  should  enjoy  the  lands  to  bim  and 
bisbeixs  forever.    It  was  decided  to  be  nothing  more 
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D&NTORTB  than  a  devise  to  the  executors  until  H.  attained  !he  age, 
Talbot's  ad'r.  fcc.  renMJnder  to  II.  in  lee,  and  that  (he  adverbs  of  time 
uhenaiid  l!i -a,  do  nut  lunke  a  c<)iiditi()n  pref!cdeni.  The 
cases  of  Mansfidd  vs  DugarJ,  (I  Eq,  Ah.  195  ;)  Good- 
iiilc  vs  Ilaijward,  (I  Burrows,  22S,)  and  Doc  dtnu 
IVIiecdoa  vs  Lee,  (3  Darn,  and  East,  41,)  are  in  sub- 
stance Ihe  same.  It  is  icmnrked  in  a  note  to  Ftamt,  page 
242,  that  in  all  of  i\\v.n\  tlicre  was  some  intermediate  de- 
vise or  disposiiion  of  the  estate,  or  tlie  rents  and  profits 
either  to  aslr.uiger  or  for  the  devisee's  own  benefit,  till 
the  time  at  vviiich  the  devisee  was  to  lake  the  estate  ;  and 
that  the  cases  appear  to  have  been  determined  upon  that 
circumstance.  And  it  is  intimated  as  the  opinion  of  Mr. 
Fearne,  that  a  simple  devise  "to  B.  and  his  heirs  and 
assigns  forever,  when  he  arrived  to  the  age  of  twenty  one 
years,"  would  not  be  good.  But  even  if  this  be  so,  the 
decisive  circumstance  referred  to  is  present  in  this  case, 
the  entire  inlermediaie  profits  being  devised  to  the  wife, 
the  daugltter  and  the  principal  devisee  himself.  Some  of 
the  cases  last  cited,  to  which  we  add  St,  While  vs  SL 
While,  (1  Black.  Rep.  519.)  and  Doe  vs  Norvdl,  (1 
Maul.  ^Selw. ,33A,)  are  scarcely  distinguishable  io  any 
importnnt  circumstance,  from  the  one  now  before  us. 
But  it  is  deemed  unnecessary  to  protiact  this  opinion  by 
f^jrlher  detail. 

Upon  the  whole,  we  are  salisHed  that  Cyrus  Talbot  the 
devisee,  took  a  vested  estate  in  re.nainder  by  the  devise, 
which  he  had  a  right  to  sell  at  any  time  after  he  became 
twenty  one  years  of  age,  and  consequently  that  his  con- 
tract with  Danforth  was  effectual  to  bind  the  title  as  de- 
rived from  Cyrus  Talbot  the  elder,  and  that  upon  the 
merits  as  now  appearing,  a  conveyance  should  have  been 
decreed  accordingly,  if  the  suit  had  been  in  proper  state 
of  preparation  for  final  hearing. 

But  the  personal  representative  of  Cyrus  Talbot,  the 
devisee,  was  a  necessary  party  to  contest  the  payment  of 
the  puichase  money,  and  his  devisees  might  not  be  im- 
proper parlies. 

Wherefore,  because  of  the  defect  of  parties,  the  decree 
dismissing  the  bill  absolutely,  is  reversed,  and  the  cause 
is  remanded,  with  directiona  to  allow  the  complaiaantJ 
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to  bring  the  proper  parlies  before  the  Court,  and  for  fur- 
ther proceedings  and  decree  consistent  with  this  opinion. 
C,  A,  Wieklijje  for  plaintiff;  Morehead  dj^  Beed  and 
Loughborough  for  defendants. 


Stbauki,  ftC. 
Gbaham. 


Strader.  &c.  vs  Graham. 

Appeal  from  the  Louisville  Chanceey  Court. 
Depositions.     Slates,     Steam  boats. 

Chief  Justice  Marshall  delivered  the  opinion  of  the  Oouit. 

The  facts  of  this  case  are  sufficiently  stated  in  ttfe 
opinion  rendered  when  it  was  formerly  in  this  Court,  and 
reported  in  5  B.  Monroe,  173.  In  that  opinion  the  prin- 
ciples applicable  to  the  whole  case  as  then  appearing, 
were  carefully  considered  and  fully  stated.  The  case  now 
presents  essentially  the  same  facts,  and  must  be  governed 
by  the  same  principles.  A  few  questions,  however, 
nnade  on  the  trial  after  the  return  of  the  cause  to  the  Lou- 
isville Chancery  Court,  were  not  presented  when  the  case 
was  formerly  here.  We  shall  proceed  briefly  to  notice 
such  of  these  as  require  comment. 

1.  Armstrong,  the  master  of  the  boat  at  the  time  of 
the  alledged  asportation  of  "Graham's  slaves,  having  been 
made  a  party  as  directed  by  this  Court,  there  was  a  gen- 
eral ordei  for  re-taking  depositions.  In  some  few  of  the 
depositions  then  re-taken,  the  witnesses  referred  to  their 
former  depositions,  affirming  that  the  statements  therein 
w^ere  true,  and  adopting  them  as  their  present  deposition, 
most  of  which  statements  were  also  in  substance,  reite- 
rated in  the  second  deposition.  The  Court  allowed  the 
former  depositions  thus  referred  to,  to  be  read  as  evidence 
against  the  objection  of  Armstrong,  and  the  propriety  of 
so  doing  is  now  made  a  question.  We  are  of  opinion 
that  as  Armstrong  had,  in  these  cases,  the  right  and  the 
opportunity  of  cross  examining  the  witness  as  to  all  the 
statements  contained  in  the  deposition  referred  to,  such 
depositions  were  properly  admitted  as  evidence  againtt 
him,  and  that  he  was  not  prejudiced  theieby. 

Vol.  Vll.  80 


'Chakcert. 
Case  153u 

Octobir  4. 


DepositionB  hftT. 
ing  been  taken 
before  aU  the 
proper  parties 
Vf9€e  'before  the 
Conrt,  were  re- 
taken after  the 
preper  parties 
-nere  made,  in 
which  the  defen* 
dants  refer  to  & 
affirm  their  fiiBt 
depositions.  Held 
thai  the  first  de* 
positions  might 
properly  be  read 
m  conneotioft 
with  the  £  rat. 
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Stmadbb,  a&  2.  The  other  defendants  besides  Armstrong,  offered  hfs 

Gbaham.  deposition,  taken  before  he  was  made  a  party,  as  evidence 

The  deposition  in  their  favor,  but  being  objected  to,   it  was   rejected. 

ft  bondV^n'ior  The  same  deposition  had  been  suppressed   by  the  Chaa- 

ofV**dMr^ot  ^®"^'"  ^®'^°^®  ^^^  ^^^^  ^"*'»  ^"  ^^^®  ground  that  Armstrong 

•tiaching  of  a  had  executed  the  bond  by  which  the  boat  had  been  re- 

eteam   boat,   or  ,      .    ,       __             .....    ^^            .      .      ^ 

tbe:part  owner  plevied.     Upon  which  this  Court,  in  the  former  opinion, 

Ukc*"ca8e^rsinl  remariied  that  "the  deposition  of  Armstrong  not  having 
dwct^rleUnt  '^^^"  objected  to,  should  not  have  been  rejected."  The 
tnti.  implication  is,   that  if  objected  to,  it  should  have  been 

rejected.  But  considering  the  question  as  an  open  one, 
we  are  of  opinion  that  the  deposition  was  inadmissible, 
even  if  Armstrong  had  not  been  made  a  party,  not  only 
because  being  bound  for  the  perfoimance  of  the  decree, 
he  was  interested  in  the  result,  but  also  because  the  bill 
sought  to  make  the  defendants,  the  owners  of  the  boat, 
liable  by  subjecting  the  boat  to  sale  foi  damages  arising 
from  the  misconduct  or  neglect  of  Armstrong  as  their 
agent.  If  he  improperly  permitted  the  slaves  to  go  on 
board  and  the  owners  of  the  boat  were  thereby  subjected 
to  a  decree  for  damages,  he  was  liable  to  them  for  the 
loss  which  his  act  or  neglect  occasioned,  and  the  decree 
would  be  evidence  against  him  of  the  fact  and  amount  of 
recovery.  If  there  should  be  no  decree,  there  would  be 
no  loss  to  them,  and  no  consequent  liability  on  his  part. 
Under  these  circumstances,  the  question  being  as  to  the 
misconduct  or  neglect  of  the  agent,  he  is  an  incompetent 
witness  for  his  principals:  Railroad  Company  ss  Kidd^ 
(7Z)ana.  251;  3  Slarkie  on  Evidence,  123U2;  1  Green- 
leaf's  Evidence,  461-2.)  Moreover,  Armstrong  waa 
directed  to  be  made  a  defendant,  presumably  on  tbo 
ground  of  interest,  and  whatever  interest  he  had  was  not 
acquired  after  his  deposition  had  been  taken,  but  existed 
at  the  time.  The  question,  therefore,  does  not  depend 
upon  the  effect  of  an  after  acquired  interest,  but  he  was 
interested,  and  therefore,  incompetent  at  the  time ;  and 
his  deposition  was  properly  rejected. 

3.  Every  question  made  on  the  last  trial  by  instructions 
asked  or  given  or  refused,  had  been  made  on  the  first 
trial,  and  being  presented  by  the  record  as  formerly  be- 
fore us,  was  decided  either  expressly  or  in  effect  by  the 
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former  opinion.    With  regard  to  the  criterion  of  dama-     *'***^*'  **' 
ges  particularly,  and  to  the  liberties  which  had  been  at       QHAi^Aif. 
lowed  to  the  slaves,  and  to  the  effect  of  their  transient 
visits  to  Ohio  and  Indiana,  the  former  opinion  was  eipli- 
citand  its  principles  were  strictly, observed  by  the  Chan- 
cellor on  the  last  trial. 

There  is,  therefore,  no  room  for  further  question  in  (hit  The  former  opin- 
Court  upon  this  part  of  the  case.  Having  seen,  however^  doeanou«iiceS» 
that  in  another  case  so  roach  of  the  opinion  formerly  ren*  {Jjg'bJiIiJ^to 
dered  in  this  case  as  discusses  the  effect  of  a  transient  «  state  where 
visit  made  by  master  and  slave  to  a  State  in  which  alavery  eitted^  or  permit 
is  prohibited  by  the  fundamental  law.  has  been  supposed  for"*J^u2Sieni 
to  involve  the  principle  or  inference,  (so  far  at  least  as  parpoae  onl]r» 
the  opmion  of  the  writer  was  concerned,)  that  the  slave  thereby beoomea 
though  once  free  by  reason  of  such  visit,  becomes  a  slave  mumiilg  he^^ 
again  by  a  voluntary  return  to  Kentucky,  we  take  this  JgJJJ*"  ^'"'ihe 
opportunity  of  relieving  the  opinion  from  such  a  miscon*  contrary, clearly 

.  rni  •    •  .  •  •  I        end     repeatedly 

struction.     The  opmion  contams   no  concession,  either  stated  that  such 
express  or  implied,  that  the  slaves  in  question  were  ever  from  such'a^ci 
free,  or  could  properly  have  become  so  by  being  tern-  ^"  "oi  admits 
porarily  in  a  free  State  with  their  master  or  other  citizen 
of  this  State,  having  control  over  them.     On  the  contra- 
ry, it  is  clearly  and  repeatedly  stated,  that  the  Court  does 
not  admit  that  in  consequence  of  such  a  fact,  and  by 
force  of  the  mere  general  prohibition  of  slavery  in  the 
fundamental  or  declaratory  law  of  the  State«  which  might 
be  thus  visited,  the  relation  of  master  and  slave,  as  ex- 
isting under  the  laws  of  their  own  State,  would  be  affect- 
ed.    And  a  question  is  made  even  as  to  the  effect  to  be 
given  here,  to  the  decision  of  a  tribunal  in  the  free  State, 
which    upon  the  appeal  of  the  slave  there,  should  have 
declared  him  free. 

It  is  true,  the  fact  that  the  slaves  had  voluntarily  re- 
turned with  their  master  or  his  representative,  was  con- 
sidered of  some  importance*  not  as  affecting  the  general 
question  of  the  effect  of  the  foreign  law,  but  rather  as  ex- 
cluding that  question  from  this  case,  or  at  least  of  con- 
clusively relieving  the  case  from  the  operation  of  that 
law.  And  it  was  deemed  material  in  a  case  of  this  char- 
acter, that  even  those  jurists  who  maintained  that  by  an 
appeal  to  the  foreign  law,  while  within  its  jurisdiction, 
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the  slave,  though  taken  there  wilh  his  masler  for  a  ten> 
porary  purpose,  may  obtain  Ibe  benefit  of  that  law,  coo- 
cede  that  if  he  voluntarily  return  with  his  master  to  his 
own  country,  without  such  appeal,  he  is  still  a  slave  by 
its  laws. 

It  is  to  be  observed  too,  that  in  this  case,  the  law  could 
be  judicially  pronounced  only  in  reference  to  the  facis  of 
the  case  of  which  the  voluntary  return  of  the  slaves  was 
one.  And  if  any  discrimination  should  be  made  in  the 
eonsideration  of  that  opinion,  v\heieby  one  portion  or 
principle  should  be  ascribed  to  the  Judge  who  wrote  it, 
rather  than  to  the  Co.urt,  (for  which,  however,  there  was 
HO  ground  in  that  case,)  it  wonid  seem  more  reasonable 
to  ascribe  ta  the  Court  the  decision  of  the  very  question 
presented  by  the  ease,  including  all  its  facts,  and  to  ths 
Judge  who  wrote  the  opinion  th<>  reason  given  in  support 
of  it,  or  any  general  discussion  relating  to  it. 

Perceiving  no  error  in  the  present  record  to  the  prejn* 
dice  of  the  appellants,  the  decree  is  affirmed. 

Duncan  for  appellants;  Robertsan,  Flavian  and  Pirilt 
for  appellee. 


CffAi^cERY.   Tharp  and  Burke  vs  Cotton  s  Ex'rs.,  &Cr 

Case  154.  Appeal  from  the  Louisville  Chancery  Court. 

Bills  of  review,     Consolidaling  svils.     Decrees.     Par- 
lies in  Chancery, 

October  4.        Chief  Justkb  Marsh ali.  delivered  the  opinioB  of  the  Court 

The  first  decree  rendered  in  this  case,  and  which  was 

the  facii  of  ihe  6,)  declared  expressly  that  (he  two  debts  due  from  the 
*''*'  administrators  of  Felts  to  Cotton's  executois.   had  the 

firstand  prior  lien  upon  the  mortgaged  propeity,  (in  both 
mortgages  ;)  that  the  debt  to  Tharp  was  next  in  prece- 
dence, and  that  to  Burke  last.  This  Court  in  its  opinion 
then  rendered,  does  not  pronounce  that  disposition  erro- 
neous,  but  merely  says,  '*The  mortgage  debts  thus  re- 
duced, (that  is  by  the  credits  directed,)  have  respective- 
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ly,  Ihe  first  liea  on  the  property  mortgaged.  Tharp  hav-  Tbab^ac. 
ing  filed  his  bill  first  will  be  entitled  to  precedence  over  Cotton's  £x'i. 
Burke.''  This  language  though  it  implies  aiErrnatively 
that  each  mortgage  debt  has  the  first  lien  upon  the  prop- 
erty on  which  it  is  secured,  does  not  imply  that  eilher  of 
them  is  in  any  event  to  be  postponed  to  the  debts  of 
Tharp  and  Burke.  J\or  can  it  be  assumed,  that  in  di. 
Tecting  the  remnant  of  the  Norton  debt  in  the  hands  of 
Cotton's  executors,  to  be  applied  first  as  a  credit  lo  the 
first  mortgage  debt,  and  then  as  a  ciedit  to  the  second, 
this  Court  intended  to  subject  the  executors  to  loss  in 
case  the  second  mortgage  should  prove  insufficient  to  sat- 
isfy the  debt  secured  by  it.  On  the  contrary,  by  directing 
the  application  of  the  Norton  debt  first  to  the  payment  of  the 
note  of  $978,  for  which  there  was  no  security,  it  is  clear- 
ly shown  that  the  Court  did  not  intend  to  take  this  dis- 
posable fund  out  of  the  hands  of  the  executors,  leaving 
any  part  of  their  just  claims  unsatisfied.  The  contingen- 
cy of  the  insufficiency  of  the  second  mortgage  to  satisfy 
the  debt  therein  secuied,  was  not  (contemplated ;  and 
the  direction  as  to  the  application  of  the  Norton  debt 
to  the  two  mortgage  debts  in  the  order  of  seniority,  was 
evidently  made  in  view  only,  of  the  fitness  of  that  mode,  . 
in  the  absence  of  every  other  circumstance  which  might 
control  it.  Whether  upon  principle,  a  mortgagee  hav- 
ing two  distinct  mortgoges,  each  securing  a  separate  debt 
upon  separate  property,  and  having  before  any  other 
creditor  intervened,  brought  a  separate  suit  for  the  fore- 
closure of  each  mortgage,  would  upon  the  consolidation 
of  these  suits  with  those  of  subsequent  attaching  credi- 
tors of  the  mortgagor,  be  entitled  to  a  decree  appropria- 
ting any  excess  which  might  arise  in  selling  under  one 
mortgage  to  make  up  the  deficiency  in  the  other  before 
the  attaching  creditors  would  be  entitled  to  any  thing, 
need  not  be  now  considered.  It  was  in  efiect  so  decided 
in  the  first  decree.  This  principle  of  the  decree  does  not 
appear  to  have  been  relied  on  in  this  Court  as  an  error, 
and  was  certairily  not  made  the  ground  of  reversal. 
'  rieither  was  it  so  expressly  disapproved  or  contradicted 
by  the  former  opinion,  that  in  remanding  the  cause  for 
proceedings  conformable  to  that  opinion,  the  mandate 
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TttAffp,  *€<  should  necessarily  be  understood  as  requiring  a  depf' 
Cotton's  Ex'g.  ture  from  this  principle,  and  especially  with  the  effect  of 
violating  the  recognized  equity  of  Cotton*s  executors  ic 
apply  the  Norton  debt  to  such  of  their  own  demands  as 
were  not  secured.  The  first  decree  or  the  Chancellor 
had  left  certain  rents  leceived  by  the  mortgagee  from  the 
mortgaged  premises  to  be  applied  to  the  credit  of  the  on- 
secured  note  of  $978.  and  had  allowed  the  executors  of 
the  mortgagee  to  retain  the  Norton  debt  as  their  own.  And 
for  these  errors  alone,  the  decree  was  reversed,  and  Ihc 
cause  remanded  for  further  proceedings  and  decree  in 
conTormity  with  the  opinion  of  this  Court.  Before  the 
return  of  the  cause  to  the  Court  below,  the  property  bad 
been  sold  under  the  first  decree,  which  was  not  suspend* 
ed ;  and  on  its  appearing  that  the  proceeds  of  the  prop- 
erty in  the  second  mortgage  were  insufficient  to  pay  the 
debt  secured  by  that  mortgage,  but  that  the  proceeds  of 
the  property  in  the  first  mortgage  added  to  the  remnant 
of  the  Norton  debt,  produced  an  excess  beyond  the  first 
mortgage  debt  more  than  sufficient  to  pay  both  debts, 
(which  result  would  also  be  produced  by  applying  the 
Norton  debt  first  to  make  up  the  deficiency  in  the  first 
mortgage,  and  then  to  make  up  the  deficiency  in  the  se 
cond  mortgage,)  the  Chancellor  decreed  the  satisfaction 
of  both  debts  out  of  the  aggregate  fund,  before  applying 
any  part  of  it  to  the  claims  of  Tharp  and  Burke.  The 
consequence  of  which  is,  that  about  one  half  of  Tbarp's 
claim  is  left  unsatisfied,  and  Burke  gets  nothing,  when 
by  applying  the  Norton  debt  to  the  first  mortgage  debt 
only,  and  considering  the  excess  arising  from  that  mort* 
gage  thus  relieved,  as  subject  to  the  attachments  before 
it  could  be  applied  in  aid  of  the  second  mortgage,  Tbarp*s 
debt  would  be  fully  satisfied,  and  a  small  sum  paid  oo 
that  of  Burke ;  but  Cotton's  executors  holding  the  two 
mortgages,  and  also  the  Norton  debt,  more  than  sufficient 
for  the  entire  satisfaction  of  all  their  claims,  would  lose 
about  one  half  of  their  second  mortgage  debt. 

The  decree  as  rendered,  conforms  to  the  equitable 
principle  applicable  to  the  case,  and  which  was  implied- 
ly recognised  in  the  former  opinion,  and  as  in  effect  it 
only  carries  out  the  precedency  of  the  mortgage  debts 
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as  established  by  the  first  decree,  which  whether  errone-  Taisr,  «& 
ous  or  not,  as  therein  declared ,  was  not  expressly  over-  CoTTON'iEz't. 
ruled  nor  particularly  animadverted  on  by  this  Court,  we 
cannot  say  that  it  so  lar  viola  es  either  the  mandate  of 
this  Court,  or  the  principles  of  the  opinion  to  which  it 
refers,  as  to  require  or  authorize  a  reversal  on  that  ground. 
The  record  presents  also  an  attempt  on  the  part  of 
Burke  to  renew,  after  the  return  of  the  cause  to  the  Court 
below,  the  contest  for  precedency  with  Tharp,  in  the  ap- 
propriation of  the  fund  remaining  applicable  to  one  or 
both  of  their  claims.  This  was  attempted  by  filing  a 
bill  of  review,  alledging  first,  that  Tharp,  on  account  of 
certain  defects  in  his  proceedings,  bad  acquired  no  lien. 
Secondly,  that  under  the  act  of  1839,  regulating  the  ad- 
ministration of  estates,  (3  Stai.  Law,  £40.)  the  assets  of 
Feltz  should  be  distributed  ratably  among  his  general 
creditors.  And  third,  that  since  the  rendition  of  the 
first  decree,  and  while  the  case  was  in  this  Court,  the 
complainant  had  discovered  that  the  demand  of  Tharp, 
(which  he  held  as  endorsee  of  a  sight  bill  of  exchange, 
accepted  by  Feltz,  under  date  of  New  Orleans,)  waa 
founded  wholly  on  a  gaming  consideration,  and  that  he 
hod  not  known  until  after  the  case  was  in  this  Court, 
either  the  fact  itself  or  the  means  of  proving  it.  This 
bill  was  answered  by  Tharp,  who  denied  the  alledged  dis- 
covery, professed  his  own  ignorance  of  the  facts  alledged 
4S  to  the  consideration  of  his  demand,  and  claimed  to  be 
an  innocent  holder  for  value,  &o.  He  also  alledged  that 
the  administrator  of  Feltz  had  set  up  the  same  fact  as  to 
the  gaming  consideration,  in  answer  to  his,  (Tharp's) 
bill,  and  taken  proof,  and  that  this  question  and  the 
Others  made  by  the  bill  of  review,  was  decided  by  the  de- 
cree of  the  Chancellor  and  of  this  Court.  He  relied 
upon  these  decrees  as  a  bar,  and  also  demurred  to  the 
bill  of  review.  Proof  was  taken  by  Tharp  which  leaves 
120  doubt  that  the  bill  was  accepted  hy  Feltz,  solely  in 
consideration  of  money  lost  at  gaming  in  the  State  of 
Ohio,  and  that  by  a  statute  of  that  State  which  was 
proved  by  copy  though  not  referred  to  in  the  bill,  the 
transaction  was  condemned  as  illegal,  and  all  securities 
founded  on  it  declared  void.     But  on  hearing,  the  Chan- 
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Thabp,  AC.  cellor  dismissed  the  bill  of  review  and  gave  precedenct 

CkiTTON's  Ex*8.  lo  the  claim  of  Tharp,  as  already  staled. 

la  deciding  as  was  done  by  the  first  decree,  and  by  the 

That  which  is  opinion  and  mandate  of  this  Court,  that  Tharp  had  a  lien 

5ecides^^by  Uie  for  his  claim  prioF  lo  that  of  Burke,  all  of  the  questions 

noi*be'u!^sub-  Presented  by  the  bill  of  review  were  in  effect  decided 

ject  maiterof  a  first  by  the  Chancellor  and  then  by  this  Court.     With 

mil  of  review.  .  ,  _  .  '  .  .  , 

regard  to  the  two  first  questions,  no  new  fact  or  evidence 
ift  brought  forward  or  proposed  by  the  bill  of  review.  But 
it  seeks  a  reinvestigation  of  them  and  a  different  deci- 
sion upon  the  same  record  on  which  they  were  formerly 
decided.  But  as  between  the  parties  lo  the  decree  and 
to  the  decision  of  this  Court,  its  decision  upon  questions 
of  law  apparent  in  the  record,  and  which  either  were  or 
might  have  been  made,  must,  in  the  same  suit  and  as  to 
the  same  matter,  be  final,  and  certainly  unreversible  by 
the  inferior  tribunal  on  a  bill  of  review.  With  regard  to 
the  third  question,  as  to  the  justice  of  Tharp's  claim,  wo 
have  no  doubt  that  the  parties  lo  the  decree  are  just  as 
much  bound  by  the  decision  of  this  Court  upon  that 
question  as  upon  the  others,  and  that  it  must  be  deemed 
equally  conclusive  in  the  samesuit  and  upon  the  same 
matter.  Unless  a  change  be  made  in  the  record  the  de- 
cision in  this  Court,  whether  involving  mere  law,  or  mere 
fact,  or  both,  must  be  carried  out  in  giving  final  operation 
to  the  decree.  But  on  this  third  question,  the  bill  of 
review  proposes  to  change  the  state  of  the  record  by 
introducing  new  evidence  with  respect  to  a  matter 
before  decided,  that  is  with  respect  to  the  justice  and 
validity  of  Tharp's  claim.  How  far  and  upon  what  terras 
he  can  do  this,  or  has  shown  a  right  to  do  it  in  this  parti, 
cular  case,  and  how  far  he  has  succeeded  if  he  has  the 
right,  are  the  material  points  arising  in  this  part  of  the 
case  ? 

If  Burke  was  not  a  party  to  the  decree  and  bound  by 

Parties  to  de-  it  until  reversed,  his  right  would  not  be  concluded  by  the 

brSi*cm  until  re-  disposition  which  it  makes  of  the  subject,  nor  by  any 

rmp^aehthem  by  decision  of-  law  or  fact  involved  in  it.     Not  being  bound 

a    direct    pre  ^y  jt  he  might,  in  the  assertion  of  his  own  rights,  disre- 

ceedmg,  orivthe      "^      .  .,         ,  ,     .  ,,    .       ,,  t^  ,  T.      . 

ground  of  error,  rgard  it  or  impeach  it  collaterally.     If  bound  by  it  as  a 
oifo7  fraud,* by  party,  he  can  only  impeach  or  change  it  by  direct  pro- 
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ceedlngon  th€  ground  of  error  of  law  or  of  fact,  or  on      '^"^■^'  *^ 
the  ground  of  fraud.     And  this  most  be  (by  petition  for   Corton'nEr: 
re-hearing  if  in  lime  or,)  by  writ  of  error  or  appeal,  or  petition  fox  a  !•- 
by  bill  of  review  or  bill  in  the  nature  of  a  bill  of  review.  em»,''^rpeia  or 
In  whatever  mode  he  became  a  party,  if  bo«nd  by  the  ^^^^'^^i®*- 
decree  until  reversed,  he  can  only  get  rid  of  its  effect  by 
reversal,  and  be  can  only  reverse  it  by  the  same  mode  of 
proceeding  and  on  the  same  terms  as  applicable  to  him- 
self, which  the  law  has  prescribed  to  all,  for  effecting^he 
same  object. 

Then  as  to  his  being  a  party  to  the  decree  and  bound  where  cases  ara 
by  it,  we  apprehend  it  is  too  late  now  to  make  the  quea-  heaS^'wgShei* 
tion.  It  is  true  he  never  was  directly  made  a  party  to  the  **»«  j^°^®^^^^^ 
suit  of  Tharp.  nor  did  be  make  Tbarp  a  party  to  bis  suit,  faction  out  ot  a 
but  in  March,  1843.  these  two  suits  and  tbe  two  which  STo^edtbeL^ 
Cotton  had  brought  upon  his  mortgages,  having  been  pre-  SaimSSiherwk 
viously  submitted  for  hearing,  an  order  was  made  that  peciive  «'»«»- 
the  four  cases  be  comsolidated  and  heafd  together,  on  each  oUier,  as 
which  the  order  of  hearing  was  set  aside  and  the  cases  JiaiLiB**a«a^it 
remanded  to  the  docket.     In  December,   1844,  nearly  ^®      •ownmoa 

I         1  •        <ieDioi  or  lane, 

two  years  afterwards,  the  four  causes  were  heard  together  the  decree  is 
-and  a  decree  pronounced  settling  the  rights  of  the  par-  the  parties^'' ^ 
ties,  by  determining  the  sum  due  to  each  and  declaring 
the  order  of  precedency  between  them,  in  the  appropria- 
tion of  the  subject  for  which  all  were  contending.  Tbe 
order  of  consolidation  was  made  for  the  very  purpose  of 
avoiding  the  confusion  which  might  ensue  from  separate 
decrees  subjecting  the  same  property  to  different  claims, 
without  determining  the  rights  of  ihe  claimants  as  be- 
tween each  other,  as  well  as  against  the  common  debtor ; 
it  must  be  understood  to  have  been  made  in  order  that 
the  Court  might  be  enabled  to  make  a  joint  decree,  (or 
a  joint  and  several  decree,)  which  ascertaining  the  rights 
of  each  as  affecting  or  affected  by  those  of  others,  and 
directing  a  disposition  of  the  subject  in  accordance  with 
those  rights,  should  be  binding  upon  all.  Such  as  we 
think  was  the  effect  as  well  as  the  object  of  the  order  of 
consolidation,  and  such  was  undoubtedly  the  character  of 
the  decree.  It  was  a  decree  between  all  the  parties  to 
Che  consolidated  suits,  settling  the  rights  of  each,  both 
u  ith  regard  to  the  sums  due  and  the  respective  rights  of 
Vol.  VII.  81 

Digitized  by  VjOOQ  IC 


*42  BEN.  MONROE'S  REPORTS. 


Tbarp,  At.      (be  parties  to  have  their  claims  thus  adjusted  and  satisfied 

CoTTOw'sEx^a.    out  of  the  fuod  in  litigation.     As  the  order  of  consolida^ 

If  in  such  case  (jqh  giygg  to  the  consolidated  suits  such  a  shape  and  ef- 

•ny  party  desire  °  * 

to   coDtest  the  fect  as  that  a  decree  may  t>e  lendeied  which  shall  be  bind' 

he^oaM^hare  ing  upon  all  parties,  it  or  course  becomes  the  right  and 

todo  MrSiTmay  ^"^y  ^^  ®*^^^  claimant  to  look  into  the  record  of  the  8oit» 

do  so  by  making  id  which  claims  are  set  up  that  might  affect  bis  interest; 

k«ob  claimant  a  ,  .  ...  .      i   > 

parly  to  his  bill,  and  he  may,  upon  the  bearing,  contest  any  such  claim 
upon  the  record  as  it  then  stands,  or  he  might,  before 
the  hearing,  become  a  party  to  the  particular  suit,  or 
make  an  unjust  claimant  a  party  to  his  own  suit,  and 
make  such  issues  or  proof  as  the  case  may  admit  of  oi 
require.  He  should,  as  a  matter  of  justice,  have  an  op- 
portunity of  exercising  these  rights,  if  the  order  of  con- 
solidation is  forced  upon  him.  The  question  of  the 
amount  and  validity  of  the  several  claims  set  up  in  these 
proceedings  in  rem,  is  material  only  so  far  as  the  claim 
may  reach  the  thing  sought  to  be  subjected,  and  in  this 
view  each  claimant  has  the  same  right  to  contest  the  va- 
lidity of  the  claim  of  another  who  is  striving  for  prece- 
dency, as  he  has  to  question  the  sufficiency  of  the  pro- 
ceeding by  which  he  attempts  to  gain  it.  And  there  can 
be  no  doubt  that  if  a  decree  in  consolidated  suits  sucb  as 
was  rendered  in  this  case,  should  give  precedence  to  a 
claim  actually  disproved  or  not  sufficiently  established 
in  the  particular  suit  in  which  it  is  set  up,  a  postponed 
claimant  might,  though  never  made  directly  a  party  to 
that  suit,  reverse  the  decree  on  that  ground,  just  as  he 
might  do  if  precedence  were  improperly  given  to  a  just 
claim. 

We  must  presume  that  the  parties  to  these  consolida- 
ted suits  understood  these  consequences  of  the  consoli- 
dation which  were  in  fact  advantageous  to  all,  and  that 
they  acquiesced  in  the  order  with  the  intent  that  one  con- 
sistent  decree  might  be  made  which  should  bind  all  of 
them.  It  is  certain  in  point  of  fact,  that  all  are  parties 
to  the  decree,  whose  rights  are  settled  by  it.  And  as  we 
concur  vi'iih  the  Chancellor  in  considering  the  order  of 
consolidation  as  a  warning  to  all  of  the  parties  to  make 
all  questions  necessary  for  settling  the  respective  priori- 
ties as  if  they  had  been  regularly  brought  into  each  case. 
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A««  is  no  hardship  or  injustice,   and  especially  vfhexi      Tbaup,**. 
4heie  was  so  long  an  interval  before  the  trial,  in  holding,   ConoH's  fix's, 
all  bound  as  parties  by  the  deciee,  and  by  the  stale  of 
the  record  at  the  hearing. 

It  is  contended  that  in  this  case  the  causes,  although 
once  consolidated,  had  in  fact  been  afterwards  severed 
by  the  removal  of  one  of  them  from  the  Louisville  Chan- 
cery Court  into  the  Jefferson  Circuit  Court,  from  which 
it  was  afterwards  brought  back.  But  we  do  not  find  that 
either  of  the  two  suits  now  particularly  in  question,  was 
«ver  in  fact  so  removed.  We  find  that  some  six  or  eight 
months  after  the  consolidation  of  the  cases,  the  two  suits 
of  Cotton  upon  the  mortgages,  were  removed  to  the  Jef- 
ferson Circuit  Court  by  change  of  venue  upon  petition. 
About  the  same  time  there  was  a  consent  order  for  the 
removal  of  "these  two  causes,"  without  naming  them,  but 
they  never  were  removed ;  and  the  other  two  causes  having 
been  removed  back  into  the  Louisville  Chancery  Court, 
the  four  were  tried  together.  The  order  relating  to  these 
two  causes,  if  these  be  ihe  two  referred  to,  shows  that 
they  were  considered  as  united.  They  are  regarded  as 
consolidated  cases  in  the  former  opinion ;  and  it  tnay  be 
fairly  inferred  from  that  opinion,  that  Burke  did  in  fact 
contest  in  this  Court,  the  sufficiency  of  Tharp^s  bill  to 
create  a  lien  in  favor  of  his  claim,  whether  he  made  the 
question  as  to  the  validity  of  the  claim  itself  on  account 
of  the  alledged  illegality  of  its  consideration,  is  not 
known.  But  it  was  a  question  made  in  the  record,  which 
he  had  a  right  to  insist  upon  in  the  Chancery  Court  and 
in  this  Court,  and  which  was  necessarily  decided  in  both 
Courts,  in  giving  precedence  to  Tharp's  claim. 

As  Burke  or  his  representative  in  his  own  suit,  was     Panies  in  con. 
bound  to  take  cognizance  of  this  issue  in  one  of  the  con-  «?e^ bound  to  no^ 
solidated  cases,  and  was  to  be  bound  by  the  decision  of  iiaui^fn^ij^e^oiji 
that  issue,  it  is  an  inconsistency  to  say  that  he  remained  sea  resj^ctiTelf , 
ignorant  until  after  the  decree,  of  the  very  fact  which  was  bound  by  UiedU 
expressly  put  in  issue,  or  that  his  ignorance  could  avail  ®"**®'**  Uiereon. 
him  any  thing.    The  allegation  implies  either  a  culpable 
negligence,  or  it  implies  more  probably  the  mere  personal 
ignorance  on  the  part  of  Burke,  of  what  his  counsel,  act- 
ing for  him  in  the  suit,  must  be  presumed  to  have  known. 
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TuiMr,  «:.  In  either  ? lew,  his  subsequent  discovery  of  Ihe  fact  wobH 
6om**aEx'«.  be  no  ground  for  a  re-trial  of  (he  issue  under  a  bill  of  re- 
"  Tiew.     But  the  record  of  Tharp's  suit  not  only  showed 

that  this  fact  was  in  issue,  but  eontained  the  deposition 
of  one  witness  detailing  circumstances  which,  taken  in 
connection  with  the  bill  of  exchange  itself,  filed  in  the 
same  record,  were  calculated  to  lead,  and  doubtless  did 
lead  to  the  witness  who  proved  the  true  nature  of  the  con- 
solidation. That  witness  wss  the  payee  of  the  biH,  who 
must  have  been  supposed  to  know  the  consideration,  and 
who,  for  all  that  appears,  was  just  as  accessible  and  jost 
as  ready  to  give  information  or  testimony  before  as  after 
the  first  decree.  If  then  the  discovery  of  a  new  witness 
to  a  fact  in  issue,  is  under  any  circumsTtances  a  proper 
ground  for  a  bill  of  review,  we  think  it  cannot  be  so  in 
fhe  present  case,  where,  by  the  use  of  reasonable  dili- 
gence with  the  means  of  information  and  the  opportunity 
for  enquifyand  preparation  which  the  party  had,  the  wit- 
ness might  have  been  known  and  his  deposition  obtained 
before  the  decree. 

We  are  of  opinion,  therefore,  that  the  bill  of  review 
does  not  disclose  sufficient  ground  for  introdacing  new 
evidence  into  the  case,   whereby   to  affect  the  decree, 
upon  the  question  as   to  the  consideration  of  Tharp*s 
claim,  and  the  other  questions  presented  being  questions 
of  mere  law  arising  on  the  face  of  the  record  and  decree 
as  they  came  before  this  Court,  and  having  been  express- 
ly or  in  effect,  decided  by  it,  cannot  be  again  brought  up 
by  bill  of  review,  upon  the  same  record  and  decree,  bat 
are  finally  settled  between  the  parties  so  far  as  they  affect 
the  disposition  of  the  property  sought  to  be  subjected  in 
these  suits.     As  Burke,  being  a  party  to  the  decree  and 
bound  by  it  as  such,  while  it  remains  in  force»  could  only 
reverse  or  change  it,  or  gel  clear  of  its  eflfect  by  the  direct 
modes  of  proceeding  appropriate  to  the  purpose,  bis  bill 
cannot  be  sustained  except  as  a  bill  of  review,  which  it 
professes  to  be.     And  being  insufficient  in  that  character, 
it  was  properly  dismissed.    This  conclusion  renders  no- 
necessary  any  enquiry  as  to  the  benefit  which  Burke  might 
have  had  from  the  facts  set  up  in  the  bill,   or  as  to  his 
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rfghl  lo  set  them  up.  if  he  had  not  been  a  party  to   the  Bi.A»cHiRD,  4a 
decree,  or  if  th«  particular  fact  had  not  been  put  in  issue.  TAVLOR'sHEtits. 

Wherefore,  the  decFee  dismissing  the  bill  of  review,   ~~ 
and  the  decree  distributing  the  proceeds  of  the  attached 
property,  ore  both  aflSrmed. 

Crittenden  and  Thruston  for  appellants;  Pirtle  and 
Guthrie  for  appellees. 


Blanchard  and  Wife  vs  Taylor's  Heirs.     Chancery. 

Appeal  from  the  Mason  Circuit.  Case  166, 

Conveyances.     Champerty.     Executions.    Trvst  estates, 

Jvoas  BRBCKdeliTered  the  opinion  of  the  Gouit  October  4. 

In  1786.  a  grant  issued  from  the  Commonwealth  of  Case  stated. 
Virginia  to  Anthony  Thornton  for  thirty  three  thousand 
seven  hundred  and  fifty  acres  of  land, 'lying  in  the  pre- 
sent counties  of  Mason,  Nicholas  and  Bracken.  In  1793, 
Thornton  conveyed  11,775  acres  of  this  land  to  Richard 
Taylor,  attorney  for  Philip  Buckner.  The  considera- 
tion of  this  conveyance,  appears  from  the  recitals  in  the 
deed,  to  have  been  an  obligation  from  the  patentee  to  the 
locator,  which  Buckner  held  as  assignee. 

In  1795,  Buckner  conveyed  7.180  acres,  part  of  the 
11.775,  to  Baldwin  B.  Stith.  After  the  death  of  Stith, 
in  1835-6,  three  of  his  heirs  conveyed  their  interest  in  the 
7,180  acres,  to  the  appellant,  R.  T.  Blanchard,  whose 
wife  was  also  one  of  the  heirs,  and  the  only  one  in  ad- 
dition to  those  who  had  made  the  conveyance  to  Blan- 
chard. 

In  1840,  Blanchard  exhibited  his  bill  in  the  Mason 
Circuit  Court,  alledging  the  foregoing  facts,  and  also  al- 
ledging  that  under  executions  against  the  heirs  of  Stith, 
he  had  purchased  their  interest  in  1839-40,  in  the  tract 
of  land  conveyed  by  Buckner  as  aforesaid  to  their  ances- 
tor, and  had  obtained  a  conveyance  from  the  Sheriff. 

Relying  upon  these  purchases  from  the  heirs  and  at 
Sheriff's  sale,  the  complainant  sought  a  conveyance  of 
the  legal  title  from  the  heirs  of  Richard  Taylor,  who  had 
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Blancharo,  AC.  as  aforesaid  obtained  it  by  the  deed  from  the  palenlee*  ta 
Tailok'sHbirs.  him  as  attorney  for  Buckner,  and  v\bich  he  had  held  io 
^^^^^  ^.^^  Buckner  and  his  assignees. 

The  complainant  further  alledged,  that  in  1798,  ooe 
Richaid  F.  Kissam,  pretending  to  be  attorney  in  fact  of 
Stith,  had  in  that  character  conveyed  about  fourteen 
hundred  acres  of  the  7»180  acre  tract,  to  one  George 
Williams,  whose  heirs,  after  the  death  of  Stith,  had  set 
up  claim  to  it,  and  had  taken  possession  and  sold  por- 
tions thereof  to  sundry  persons,  who  were  then  in  posses* 
sion  residing  upon  the  land.  He  alledges  that  the  sale 
by  Kissam  was  without  authority,  and  prays  to  be  quiet- 
ed against  the  conveyance  made  by  him  to  Williams. 

By  an  amended  bill,  the  wife  of  Blanchard,  as  one  of 
the  heirs  of  Stith,  is  united  with  him  as  complainant. 
The  unknown  heirs  of  Thornton,  the  heirs  of  Tayloi, 
Buckner,  Stith,  except  the  complainant,  and  of  Williams, 
and  the  tenants  in  possession,  were  made  defendants. 

The  heirs  of  Williams  alone  resisted  the  relief  sought, 
except  so  far  as  answers  were  filed  for  a  part  of  the  heirs 
of  Thornton  and  Buckner,  &.c.  as  infants. 

Williams'  heirs  resist,  upon  the  ground  that  the  con- 
veyance from  Stith's  heirs  to  Blanchard  was  champertoos; 
that  he  acquired  nothing  by  his  purchase  at  the  alledged 
Sheriff's  sale;  that  Kissam  was  authorized  to  make  the 
sale  and  conveyance  to  their  ancestor.  They  rely  also 
upon  an  adverse  possession  for  more  than  twenty  years, 
and  the  stateness  of  complainant's  equity. 

The  Court  below,  at  the  May  term,  1843,  decreed  a 
Decree ofthe  conveyance  from  Thornton.  Taylor  and  Buckner's  heirs 
to  the  complainants  to  all  the  7,180  acres,  except  as  to 
the  part  claimed  by  the  heirs  of  Williams,  and  as  to  them 
and  that  part  of  the  land,  reserved  the  case  for  future  de- 
cision, and  at  a  subsequent  term,  dismissed  the  bill. 
Blanchard  has  appealed  to  this  Court. 

Whether  the  first  decree  was  ever  carried  into  effect, 
does  not  appear,  and  it  is  somewhat  doubtful  whether  the 
final  order,  dismissing  the  complainant's  bill,  applies, 
or  was  intended  to  apply  to  the  whole  case,  or  only  to 
that  portion  of  it  not  disposed  of  by  the  first  decree.  The 
first  decree  granted  all  the  relief  sought  by  the  complain- 
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mnt  as  to  the  entire  7,180  acres,  except  so  far  as  it  was 
embraced  in  the  deeds  under  which  the  heirs  of  Williaras 
set  up  claim.  That  decree  was.  therefore,  a  final  dispo- 
sition of  the  whole  case,  except  as  to  the  land  claimed 
by  Williams'  heirs. 

Nothing  remained  to  be  done,  except  a  conveyance  to 
the  complainant  by  the  commissioner  appointed  for  that 
purpose  in  the  decree,  upon  the  failure  of  Thornton, 
Taylor  and  Buckner's  heirs  to  convey  as  directed.  That 
decree,  so  far  as  appears,  was  never  set  aside,  and  no 
effort  has  ever  been  made,  nor  is  any  now  made,  to  dis* 
turb  it.  Being  final,  the  Court  at  a  subsequent  term, 
had  no  power  to  set  it  aside,  and  the  decree,  dismissing 
the  complainant's  bill,  will  therefore  be  considered  adis* 
missal  merely  so  far  as  relief  was  sought  as  to  the  land 
claimed  by  Williams'  heirs.  Whether  there  is  any  error 
in  the  decree  upon  this  construction  of  it,  we  will  now 
proceed  to  inqure. 

And  first,  as  to  the  title  asset  up  and  made  out  by  the 
complainant.  He  exhibits  the  patent  to  Thornton,  and 
also  what  purports  to  be  the  copy  of  a  deed  from  the 
patentee  to  Taylor,  as  attorney  of  Philip  Buckner,  for 
11,775  acres  of  the  land  embraced  in  the  patent,  bearing 
date  in  March,  1793,  and  recorded  in  the  Court  of  Quar- 
ter Sessions  in  Mason  county,  in  December,  1794.  It 
is  objected  that  this  copy  furnishes  no  evidence  of  a  con- 
veyance from  Thornton  to  Taylor. 

1st.  Because  the  original  deed  was  not  properly  au- 
thenticated for  record. 

2d.  Because  it  was  not  recorded  wMthin  the  time  re- 
quired bylaw. 

In  virtue  of  the  10th  section  of  the  act  of  1831,  the 
last  objection  would  be  clearly  not  available,  provided 
the  deed  had  been  duly  proven  or  acknowledged.  But 
such  appears  not  to  have  been  the  case.  The  deed  was 
admitted  to  record  in  Mason  county  upon  this  certificate : 
Caroline,  June  Court,  1793. 

'*This  deed  was  acknowledged  and  ordered  to  be  re- 
corded. Test,  William  Nelson. 
Truely  recorded. 

Test.  John  Pendleton,  D.  C." 


BLAKCHiBD,  AC. 

Taylor's  Hbiis. 


"Caroline,  June 
Court,  1793.  This 
deed  was  ac- 
knowledged and 
ordered  to  be 
recorded. — Test, 
W.  N.— Tniely 
ecorded,    Test, 
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Blamchaed,  *a  The  act  of  1785.  provides  that  a  deed,  when  the  grantor 

Tatlou'8  Hribs.  is  a  non-resident,  acknowledged  before  any  Court  of  law 

J.  p.,  D  c."—  of  the  county  in  which  the  party  shall  dwell,  and  when 

diffident  ^^ew-  50  acknowledged  and  certified  by  such  Court  in  the  man- 

deoceof  an  ac-  ner  such  acts  are  usually  authenticated  by  Ihem,  and  of- 

of  Uie  deed  be-  fered  to  the  proper  Court,  to  be  recorded  within  eighteen 

UwonS^'couni  months  after  the  sealing  and  delivering,  it  shall  be  aa  ef- 

ly  in  which  the  fectual  as  if  it  had    been  in  the  last  mentioned  Coort, 

grantor     dwell.  .                       i       •    m                                      .  i           * 

nor  is  there  any  From  the  recital  IP  the  deed,  Thornton  was  a  resident  of 

th&i^ubhia^'<the  Caroline  county,  in  Virginia,  and  this  would  be  sufficient 

usual      mannei 


ofauihentTSg  evidence  of  that  fact,  as  has  been  held  by  this  Court, 

such  acts."  anc 
there  is  no  seal 


S 

such  acts."  and       Jt  might  also  be  presumed  that  the  deed  was  acknowl- 

fhAr»  IB    nA  BAnl  ^  ' 


edged  by  the  grantor,  although  the  certificate  does  not 
show  that  fact.  But  the  certificate  does  not  purport,  nor 
can  it  be  presumed  to  be  in  the  usual  manner  of  authen- 
ticating such  acts.  No  seal  is  attached  to  it,  and  whether 
William  Nelson  was  the  Clerk  or  the  Judge  of  the  Court, 
is  left  entirely  to  inference  and  conjecture. 

But  whether  the  authentication  was  or  not  sufficient  to 
authorize  the  deed  to  be  legally  admitted  to  record,  is  not 
material.  The  complainant  expressly  alledges  that  the 
copy  is  a  true  copy  of  the  original  deed,  and  this  allega- 
tion is  not  denied  by  William's  heirs.  So  far  from  coo- 
troverting  the  title  of  Stith.  they  set  up  and  rely  upon 
title  derived  from  him,  and  they  rely  upon  title  derived 
from  no  other  source.  This  copy  was  read  as  evidence 
upon  the  trial,  without  objection,  and  it  is,  therefore,  too 
late  to  raise  an  objection  to  it  here.  There  was  tbJBn, 
sufficient  evidence  of  the  conveyance  from  Thornton  to 
Taylor,  as  attorney  of  Bockner,  and  the  question  arises 
as  to  the  character  and  effect  of  that  conveyance. 

It  clearly  appears  from  its  recitals,  that  the  entire  coo- 
The  right  and  in-  sideratiou  moved  from  Buckner,  and  that  Taylor  ac- 
^ue  trwttin  land,  quired  no  beneficial  interest  under  it  whatever.  He  held 
unde?lxec°uUon  the  naked  legal  title  merely,  and  that  in  trust  for  Back- 
the'*iraf'tu°ie  ^^^'  ^'^®  ^"""^^  '^^'"K  manifest  from  the  deed  itself,  the 
passes  by  the  estate  or  land  thereby  conveyed  was  subject  to  sale  un- 
chaser  The  fand  dor  execution  against  Buckner.  in  virtue  of  the  thirteenth 
inrpwsii^bfi!  section  of  the  act  of  1796,  (1  SlaL  Law.  443.)  which 
not  a  mere  cqui.  declares  tliat  "estates  of  every  description  holden  or  pos- 
sessed in  trust,  shall  be  subjebt  to  like  debts  and  charges 
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«r  the  persons  to  wliose  use,  or  Tor  whose  benefit  they  ^•*";  **• 

were  or  shall  be  respectively  holden  or  possessed  as  they  ^^5^'*_'/:?^ 
would  have  been  subject  to,  ir  those  persons  had  owned 
the  like  interest  in  the  things  holden  or  possessed  as  they 
own  or -shall  own,  in  the  uses  or  trusts  thereof/' 

Buckner,  in  1795,  as  we  have  seen,  conveyed  by  deed  a  cestui  out  truH 

•duly  recorded,  the  land  or  7,180  acres  thereof  to  Stilh,  the  gflntee  died! 

which  i^pon  his  death,  descended  4o  his  heirs,  provided  j^/iMiipoo  whom 

he  had  not  parted  with  hts  title.     Under  euch  circum-  *!*  r^^^  "°^5' 

,   -         ,     ,     .  ,  .  the  deed  pasted, 

-Stances  had  otith  s  heirs  auch  an  interest  as  was  subject  had  such  an  in- 
to exeoytion?     We  ihiok  they  hod.     Stirh   by  the  con-  irmigbl  Ve  Fold 
veyahce  from  Buckner,  acquired  all  his  interest  and  oe*  »ndercjecuiion. 
cupied  his  attitude  in  reference  to  Taylor,  as  trustee,  and 
'        whatever  interest  Stith  had,  descended  upon  his  death  te 
his  heirs.     We  are  not  aware  that  this  question  has  been 
^       expressly  settled  by  this  Court,  but  the  principle  was  in 
effect,  settled  in  Strodt  vs  Churchill,  <2  LitL  12.)     In 
that  case  slaves  were  held  in  trust  for  several  cestui  que 
^       trusts,  «vho  divided  them  among  themselves,   end   the 
>       the  slaves  thus  alloted  to  each,  were  held  subject  to  exe^ 
f       -^ution  for  the  debts  of  each  sefveraliy.     But  the  proposi- 
tion is  too  plain  to  require  either  argument  or  authority 
!        that  Taylor  held  the  title  in  trust  for  Stith,  after  he  ac- 
i       quired  Buckner's  interc^st,  and  for  Stith's  heirs  after  his 
death^.  and  we  have  as  little  doubt  that  the  interest  of  the 
4ieirs  in  virtue  of  the  statute  referred  to.  was  subject  to 
)f       execution. 

Whether  the  land,   when  Blanchard  purchased  under     Land  heldad« 

.  o  ..L»     1     .  a  L    ij      J  1      verse  ly  lo  tht  da- 

execution  against  Stith  s  heirs,  was  or  not  held  adversely  rendant  in  the 
t  by  Williams'  heirs  or  those  claiming  under  them,  would  we  waaioimdar 
c  -fiot  be  important.  Under  the  act  of  1828,  land,  although  i*?®  "*^»i;??--T 
^        in  adverse  possession,  is  still  subject  to  execution,   as  B.  Monroe.) 

held  by  this  Court  in  Frizzle  vs  Vealeh,  (I  Dana,  211,) 
,       and  in  Ring  vs  Gray,  (6  B.  Monroe,  368.) 

But  it  is  important  to  enquire  what  interest  or  title 
Blanchatd  acquired  by  his  execution  purchase  and  the 
Sheriff*'s  deed,  and  in  considering  this  question  we  must 
first  determine  as  to  the  validity  and  effect  of  the  con- 
veyance from  Stith's  heirs  to  Blanchard  in  1836,  prior 
to  the  sale  under  execution. 

V^.  VII.  82 
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fTutf,  AC.  It  is  sufficiently  established  by  the  testimony,  that  the 

Conroii't  Ex'a.    land  in  contest  at  the  time  of  those  conveyances,  was  in 
^""  the  adverse  possession  of  Williams*  heirs  or  ibose  claim* 

ing  under  them.     It  is  true  Williams'  heirs  claimed  to 
hold  under  a  deed  purporting  to  be  made  by  one  Kissam, 
as  attorney  in  fact  for  Stith,  and  hence  it  is  contended 
that  as  the  possession  was  held  under  the  same  original 
title  as  that  claimed  by  the  heirs,  that  it  was  not  adverse 
and  that  consequently  the  conveyances  were  not  cham- 
pertous ;  and   in   support  of  this   position  the  case  of 
Chrisman  vs   Gregory's  heirs,  (4  B,  Monrae,  474.)  ia 
referred  to.    That  case  when  examined,  will  be  found 
not  to  sustain  the  principle  contended  for.    The  questioQ 
here  presented,  did  notarise  in  that  case.    The   parties 
here  claimed  the  land  as  their  own,  they  did  not  look  to 
Stith  or  his  heirs  for  title,  but  claimed  it  under  a  deed 
which  had  been  made  to  their  ancestor  and  duly  record- 
ed, for  near  forty  years.     The  possession  under  it  was  ad- 
verse, and  would  have  been  so  had  the  deed  been  made 
directly   by  Stith   himself.     The  construction  given  by 
this  Court  to  the  act  of  1824.  (1  Slat,  Law,  285.)  in 
Lillard  vs  McGee,  (3  /.  /.  Marshall,  475.)  and  other 
cases,  clearly  embraces  this  case,  and  renders  the  con- 
veyances in  question  void. 
The  sale  under  execution,  therefore,  was  not  affected 
T^J  id"*^  ^^^^^  ^y  ^^^^>  ^^  ^he  purchaser  acquired  thereby,  as  the  re- 
is  subject  to  laie  cord  now  stands,  and  upon  the  supposition  that  the  inter- 
■atisfy ''^e^deM  ^st  conveyed  by  Buckner  to  Stith  descended  to  his  heirs. 
noi^eiiSit^'  *  '^^  simple  estate  in  the  land,  the  legal  as  well  as  the 
and  by  such  sale  equitable  title.     The  statute  declares  that  estates  of  every 

the  tru5tee  is  di-    ,  7    .    ,     ,  ,        .      ,        ,  ,    ,  .         .  ... 

Tested  oftheie.  kmd,  holdeo  m  trust,  not  the  use  or  uses  therein,  shall 

Sisiil^'to*'' Uie  be  subject  to  the  debts  of  the  cestui  que  trust.    It  is  the 

^nd^Ytjo^an   ^^^^S  *^*®'f  which  the  statute  authorizes  to  be  subjected. 

KZBihb,  186.)  '  Prior  to  the  statute  the  estate  could  only  be  reached  in  a 

Court  of  equity.    The  statute  was  designed  to  effect  the 

same  object  at  law  by  subjecting  the  entire  estate,  and 

such  has  been  the  construction  given  to  it  by  this  Court: 

Eastland  vs  Jordan,  (3  Bibb,  186;)  Strode  vs  Churchill. 

supra,  and  other  cases. 

From  this  view  of  the  case,   it   results  that  the  com- 
plainant's remedy  was  ample  at  law,  and  the  main  ground 
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•Hedged  for  resorling  to  a  Court  of  equity  fails.  He  al- 
ledges  that  he  coold  not  prosecute  an  ejectment,  because 
the  legal  title  by  the  deed  of  Thornton,  passed  to  Taylor 
instead  of  Buckner,  and  Taylor,  as  he  was  informed,  h«d 
died  many  years  before*  Whether  Taylor  was  living  or 
had  died,  and  the  title  had  descended  to  his  heirs  at  the 
time  of  the  sale  under  execution,  was  not  material. 
Wherever  it  was  it  was  still  held  merely  in  trust,  and 
passed  by  the  sale. 

Bui  the  complainant  seeks  to  be  quieted  as  to  the  in* 
cumbrance  of  the  deed  by  Kissam  as  attorney  in  fact  of 
Stiih  (o  Williams,  and  that  the  persons  in  possession  of 
the  land  may  be  decreed  to  surrender  it.  Assuming, 
bowever,  as  we  do,  that  the  complainant  had  ample  rem> 
€dy  at  law,  this  would  not  constitute  suflScient  ground  for 
resorting  to  a  Court  of  equity  for  relief.. 

In  view  of  the  whole  case,  therefore,  we  are  of  opin- 
ion the  Court  below  was  right  in  dismissing  the  com- 
plainant's bill,  but  erred  in  not  dismissing  it  without  pre* 
judice  to  his  remedy  at  law. 

Wherefore,  the  decree  is  reversed  and  the  cause  re- 
manded with  directions  to  dismiss  the  complainant's  bill 
with  costs,  as  to  the  heirs  of  Williams  and  those  claim- 
ing  under  them,  and  as  to  so  much  of  the  lands  embra- 
ced by  their  deeds,  but  without  prejudice  to  any  lernedy 
the  complainant  may  have  at  law. 

Beaity  for  appellant ;  McClung  ^  Taylor  for  appel- 
lee. 


V8 
PiLCBBH,  aC. 


Kane  et  ah  vs  Pilcher,  &c. 

Appeal  from  the  Louisville  Chancery  Court. 
Attached  effects.    Bankruptcy.     Chancery  practice. 

IvoftB  SiKPsoir  deliveied  the  opinion  of  the  Couzt 

The  slave  Jim  having  been  levied  on  by  a  chancery 
attachment,  was  during  the  continuance  of  that  levy  in 
the  custody  of  the  law,  and  under  the  entire  control  of 
the  Chancelier,  and  could  not  be  levied  on,  or  sold  by 


CHANcjurr. 
Case  156. 

(ktohtti. 

Propertf  leWed 
on  V  attach* 
moot,  if  in  th% 
cuftody  of  Ui» 
law,  and  undes 
(ha   en  lira  con- 
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KANtfto/.  execution,  as  was  decided  by  Ibis  Court,  in  ibc  case  6( 

PiLCHBM,  AC.  Hackley's  executor  vs  Swigerl,  (5  B,  Monroe,  66.) 

troi  of  ihe  Chan-       That  a  bond  bad  been  executed  by  one  of  the  defend' 

—And  not  sub.  ^^^^  ^^  ^^^  chancery   suit  for  the  delivery   of  the  slave 

ject  10  levy  and  whcn  required  by   the   Chancellor,  docs  not  change  the 

gale  under  exe-        ..,..lii_'.  il  f 

cution:  iJack-  principle  which  prohibits  a  sak  by  execution  of  person- 
^^i^tflb  fll  a'  «8la««  tinder  attachment. 

Monroe,)  The  equitable  lien  on  the  attached  goods  resulting  to 

The  execution  of  the  complainant  From  his  suit  in  rem,  is  not  discharged 
delivery  of^rop^  by  the  execution  of  such  a  deliveiy  bond :  BeU  vs  Ptaru^ 
Sl^  ChanceYio^  *^-  (^  ^-  Monroe,  73.)  The  levy  is  not  ttiereby  sus- 
does  not  release  pended,  bul  the  defendant  holds  the  properly  under  the 

it  80  as  to  make  l-   i        -n        •.  u     i  j  .  i.-      .  . 

it  subject  to  ex-  levy  which  siill  exists,  as  bailee  or  depository,  subject  to 
"p^^^l  ^(fs.  the  Chancellor's  order  or  decree.  If  it  could  betaken 
Monroe.i^y  and  sold  by  execution,  the  obligees  in  the  bond  mighi 
not  have  it  in  their  power  to  comply  with  its  conditions, 
the  object  of  the  suk  in  chancery  might  be  defeated,  or 
the  whole  liability,  to  the  extent  of  the  connplaioanl*s 
demand,  be  thrown  oti  the  security  in  the  delivery  bond. 
This,  in  effect,  would  render  nugatory  the  provisions  of 
the  lew  authorizing  the  execution  of  such  bonds.  The 
defendant  in  the  attachment  being  generally  in  embar- 
rassed circumstances,  would  be  unable  to  obtain  securi- 
ty and  execute  a  bond,  if  the  law  permitted  the  same 
property  to  be  seized  and  sold  by  execution  creditors  as 
soon  as  it  was  out  of  the  hands  of  the  officer  who  levied 
the  attachment.  Nor  is  the  rule  on  this  subject  changed 
by  the  fact  that  the  property  attached  belonged  to  the  de- 
fendant  in  the  execution,  and  not  to  the  debtor  of  the  at- 
taching creditor.  The  right  to  the  property  was  contest- 
ed in  the  suit  in  chancery.  The  complainant  claiming  it 
to  be  the  properly  of  the  defendant,  who  was  his  debtor, 
the  other  defendant  who  was  the  defendant  in  the  execu- 
tion claiming  it  as  his  own,  and  denying  that  it  was  sub- 
ject to  the  attachment.  The  property  was  in  the  custody 
of  the  law,  and  under  the  control  of  the  Chancellor,  and 
every  reason  which  requires  its  exemption  from  execo- 
lion  in  the  one  case,  applies  with  equal  force  to  the  other. 
As,  bowevei,  the  execution  creditors  of  the  defendant 
to  whom  the  property  really  belonged,  were  prevented 
tay  the  pendency  of  the  suit  in  chaiu^ery  and  the  levy  of 
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(he  attachment,  Tron)  eufoicing  the  coiieciion  of  their  ex-  Ka"^  ^  <>'• 
ecQtions  by  the  sole  oi'  the  attached  goods,  this  impedi-  Pii.chkk,  ag. 
ment  to  their  legal  remedy,  gave  them  a  right  to  be  made 
parlies  to  the  suit,  and  come  into  chancery  to  subject  the 
property  to  the  payment  of  their  demands  ;  and  whenev. 
er  creditors  go  into  a  Court  of  equity  for  this  purpose,  a 
lien  on  tlie  property  attached,  is  created  in  their  favor* 
from  the  time  they  bring  their  claim  before  the  Chancel- 
lor, in  the  event  that  the  complainant  in  the  attachnr.ents 
fails  in  the  object  of  the  suit.  Spotts  therefore  acquired 
no  title  to  '.he  slave  Jim,  by  his  purchase  under  execution. 
To  the  amount  ol'  the  execution  paid  by  him  for  this 
slave,  he  had  a  right  in  equity  to  take  the  place  of  the 
creditor,  and  to  avail  himself  of  any  remedy  which  the 
creditor  had.  His  suit  in  chancery  would  consequently 
have  given  him  a  lien  on  the  property  attached,  so  far  as 
he  acquired  an  interest  in  the  execution  by  the  payment 
of  the  price  bid  by  him  for  the  slave  Jim,  were  it  not 
that  previous  to  the  institution  of  his  suit  in  chancery, 
the  defendant  in  the  execution  had  become  a  bankrupir 
and  his  right  and  title  to  the  propeity  in  controversy  had 
vested  in  his  assignee.  Spotts  therefore  was  not  entitled 
to  any  relief  beyond  that  given  to  him,  and  the  decree  of 
the  Chancellor  is  right  so  far  as  he  is  concerned. 

As  the  slave  had  been  sold  under  the  decree  of  tlie  The  ChanceHor 
Chancellor,  and  the  money  paid  over  to  the  complain-  aftcr^ihl^"a!ru 
ants,  and  as  the  decree  had  been  reversed  by  this  Court,  ^^y^^  au'^pich 
and  the  slave  held  not  subject  to  the  complainant's  de-  orders  and  miea 
inand,  it  was  right  and  proper  that  the  Chancellor  should  m  may  benVces* 
oiUer  the  repayment  of  the  money,  either  to  the  defend-  "eL  in  po^Vs! 
ant  to  whom  the  slave  actually  belonged,  or  to  such  per-  Rwnofjheir right 

...         ipj  •  •II        .  ®'    vnicn    they 

aon  claimmg  the  fund  as  m  equity  was  entitled  to  it.     A  may  hare  been 
lule  for  this  purpose  on  the  complainants,  was  an  appro-  pretledent  action 
priate  remedy,  either  during  the  pendency  of  the  suit,  or  {".^^^  j^fm.  .*^* 
even  after  its  dismissal.     And  as  the  a5signee  has  a  right 
to  defend  all  suits  depending  against  the  bankrupt  at  the 
time  of  his  bankruptcy,  and  had  in  this  character  a  claim 
to  the  proceeds  of  the  sale  of  the  slave,  bis  motion  to  be 
made  a  party,  was  proper,  and  the  complainants  had  ne 
right  to  defeat  the  object  of  that  motion  by  a  dismissal  of 
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Kahb  el  al, 

V8 
PiLCHKR,   AC. 


The  limitation  of 
two  years  tor  ihe 
commencement 
of  suits  by  as- 
signees in  bank- 
ruptcy does  not 
apply  to  applica- 
tions to  the  chan- 
cellor for  a  rule 
for  the  lefunding 
of  monies  which 
may  have  been 
improperly  de- 
creed to  olhers 
and  the  decree 
reversed. 


Under  the  bank, 
rupt  law,  the  as- 
aignee  had  a 
right  to  piose- 
cute  and  defend 
all  salts  to  which 
the  bankrupt  was 
a  party,  and  to 
claim  all  his 
rights  in  view  of 
his  appointment 
as  assignee;  and 
a  right  to  be 
made  a  party  to 
any  controversy 
in  which  as  as- 
signee he  might 
have  an  interest 


their  suil  before  making  him  a  parly.  It  might  not,  hofr« 
ever,  in  this  case,  have  been  material  whether  ibe  suit 
was  dismissed  or  not  before  the  assignee  was  made  a 
party,  if  as  we  suppose,  the  assignee  could  have  used 
the  name  of  the  bankrupt  for  his  use  and  benefit,  in  a  rule 
against  the  complainants,  requiring  them  to  pay  over  this 
money  to  him. 

The  aigument  that  no  rule  can  be  prosecuted  in  chan- 
cery after  the  parties  aie  out  of  Court,  is  founded  on  a 
total  misconception  of  chancery  practice.  Suppose  a  de- 
cree to  be  rendered  against  a  defendant  for  a  sum  of 
money  which  is  paid  to  the  complainant,  the  decree  is 
afterwards  reversed  on  the  ground  that  there  is  nothing 
due  to  the  complainant,  and  his  bill  is  directed  to  be  dis- 
missed, which  is  done  accordingly,  would  the  defendant 
be  driven  to  his  action  at  law  to  recover  the  money  which 
the  complainant  had  wrongfully  obtained  ?  Would  not 
the  Chancellor,  by  rule,  require  its  restitution?  Has  he 
not  the  power?  Is  it  not  his  duty  to  relieve  the  parlies 
from  the  effects  of  bis  own  erroneous  action  ?  Can  the 
complainant  evade  this  power,  by  a  dismissal  of  his  suit, 
and  an  attempt  to  withdraw  himself  from  the  jurisdiction 
of  the  Chancellor  ?  Certainly  not,  the  well  established 
chancery  practice  authorizes  this  proceeding  by  rule,  to 
enforce  in  favor  of  either  party  any  right  growing  out  of 
the  action  of  the  Chancellor  in  the  progress  of  the  chan- 
cery suit. 

Nor  is  this  case  affected  by  the  provision  in  the  bank- 
rupt law,  limiting  the  time  in  which  suits  ate  to  be 
brought  by,  or  against  the  assignee  in  bankruptcy  to  the 
period  of  two  years.  This  suit  was  pending  at  the  time 
of  the  bankruptcy.  No  suit  was  brought  by  the  assignee. 
The  limitation  of  two  years  has  no  application  to  suits 
pending  at  the  time  of  bankruptcy.  The  bankrupt  being 
a  defendant  to  the  suit,  and  having  claimed  the  slave  in 
controversy,  his  assignee  was  entitled  to  all  his  rights, 
and  time  would  not  ceitainly  bar  a  claim  which  had  been 
in  litigation  between  the  parties  from  the  time  the  claioi 
originated. 

Wherefore,  there  being  no  error  in  the  decree  of  the 
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Chancellor,  il  is  affirmed  on  the  appeal  or  Kane  d  aL,     Howard «faz. 
and  also  on  the  writ  of  error  prosecuted  by  Spotts.  Cokb  et  ai 

Loughborough  and  Ballard  for  appellant ;  Pirtle  and  " 

CriUenden  for  appellees. 


Howard,  et  ah  vs  Cok«,  et  al.  Chancjry.  UsLisl 

Appeal  from  the  Louisville  Chancery  Court.  Castibl, 

WUl  cast.    Charging  the  jury.    Instructions.     WU- 
ness, 

Jvoos  SiKPSOH  delivered  the  opinion  of  the  Court  October  6. 

This  is  a  controversy  about  tb€  validity  of  the  will  of    rhe  grounds  on 

•n     II       n     II-  I  t  r«t  'ii     •  -i      i  ^fhich  iKe  Will  l« 

Jrolly  Bullilt,  deceased.     The  will  is  assailed  on   two  aasaiied. 
grounds:  First,  a  deficiency  of  understanding  on  the  part 
of  the  testatrix;  and  Secondly,  that  its  execution  was  pro- 
cured by  the  exercise  of  undue  and  improper  influence. 

The  record  contains  a  large  mass  of  evidence,  bofh  in 
support  of,  and  a^inst  the  wilL  The  main  questions 
presented  for  the  consideration  of  this  Court,  are,  the 
correctness  of  the  instructions  to  the  jury  on  the  law  of 
the  case,  and  the  right  of  the  Chancellor  to  charge  the 
jury  on  the  evidence. 

The  complainants  moved  for  the  following  instruc- 
tions: . 

1st.  That  a  person  making  a  will  must  posses  a  sound  Inbtructlong 
mind,  that  is.  common  sense;  which  is  adequate  reason  chanccry*"colnt 
and  judgment  upon  ordinary  subjects  like  other  rational  ^y  compi^manu 
men. 

2ndly.  That  a  person  making  a  will  must  possess  ca. 
pacity  to  manage  and  attend  to  the  ordinary  affairs  of  life. 

The  Court  declined  giving  them,  and  in  lieu  thereof, 
gave  the  following: 

1st.  That  thoueh  Polly  Bullitt,   the  testatrix,  may  not  lostruciioD* gir« 

.  ,  .  ..    ,    .        '  ..11  r  *i-      /  en  by  Uie  Chan- 

nave  been  an  idiot,  in  the  strict  legal  sense  of  the  term,   ceiior. 
yet  she  must  have  had  intelligence  competent  to  the  un- 
derstanding and  making  this  will. 

2nd.  That  if  she  knew  she  had  property,  its  uses  and 
valtic,  and  that  it  was  in  her  power  to  dispose  of  it  as  she 
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Howard,  eta^    pleased,  knew  who  were  her  near  relations,  to  wbom  her 
CoKB  et  ai,      property  would  go  at  her  death,  if  not  disposed  of  by  her  ; 
knew  that  if  she  died  intestate,  her  property  would  go  in 
one  way,  and  that  it  was  in  her  power  by  making  a  will, 
to  cause  it  to  go  in  another  way;  was  capable  of  form- 
ing partialities  and  preferences  among  her  relations,  for 
reasons  that  would  influence  most  rational  persons,  and 
select  among  them  for  like  reasons,  the  objects  of  her 
bounty,  and  had  the  desire  and  matured  detefi^ination, 
from  her  own  free  volition  to  make  a  will,  for  the  pur- 
pose of  giving  h«f  property  to  these  devisees,  to  the  ex- 
clusion of  her  other  relations,  then  we  are  bound  to  infer 
that  she  must  have  had  the  competent  legal  capacity  to 
make  this  will,  though  she  may  not  have  been  competent 
to  have  advantageously  trafficked  with  her  property,  or 
properly  to  have  managed  it  without  the   assistance  of 
others.     But  though  the  jury  should  believe  that  sbe  pos- 
sessed (he  amount  of  mental  capacity  here  indicated  as 
su%cient  to  make  this  will,   yet  if  they  believe  sbe  was 
of  v^ry  weak  mind,  liable  to  be  imposed  upon  and  influ- 
enced by  others,  then  they  should  give  a  jealous  scratioy 
to  the  ficts  in  proof,  to  see  that  the  will  was  not  obtained 
by  any  undue  or  improper  influence,   exercised  at  the 
time  of  its  execution,  and  that  the  desire  to  make  such 
a  will  was  not  the  mere  result  of  such  influence   thereto- 
fore exercised.     That  the  burthen  of  proof  of  such  influ- 
ence and  its  exercise,  rests  upon  the  complainants  who 
assert  and  rely  upon  it. 

The  complai[\ants  also  asked  the  following  additional 
instructions: 

1st.  If  the  jury  believe  from  the  evidence,  that  Polly 
Further  in.itruo-  Bulljlt  was  an  idiot  from  her  birth,  then  she  Thad  not  a 
thccon^piainanL  "ght  to  make  a  will,  Viowever  wise  its  provisions   might 
appear. 

2d.  That  if  from  her  birth,  the  jury  find  that  said  Polly, 
from  defect  of  reason,  was  not  capable,  under  the  best 
instructions,  of  learning  how  to  read,  and  to  count,  and 
to  knit,  and  to  sew,  and  to  write,  and  to  take  decent  care 
of  her  person ;  and  if  they  find  that  for  ^fecl  of  reason 
she  was  not  capable  of  doing  any  one  of  these  things, 
then  they  should  find  her  to  be  an  idiot  from  her  birth. 
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3d,  If  they  find  from  the  evidence,  (hat  Polly  Bullitt  'HowAwirfeit 
•was  incapable  of  learning  either  to  read  or  to  write,  to  Ookb  et  at 
tsew,  to  knit  or  to  count;  and  in  addition  thereto,  that 
«he  was  unable,  from  defect  of  reason,  to  take  care  of 
herself;  and  that  she  was  never  able  to  acquire  the 
amount  of  reason  usual  ainong  girls  of  orainary  minds 
•of  twelve  years  of  age,  then  they  oughrt  to  find  for  the 
complainants. 

4th.  If  the  jiH-y  believe  from  the  evidence,  that  the  tea- 
latriz  was  incapable  of  acquiring,  by  conversation  and 
instruction,  a  competent  share  of  understanding  to  enable 
'her  to  govern  her  estate  and  take  care  of  her  person  with 
reason,  then  they  ought  to  find  that  her  mind  was  not 
^ound. 

5lh.  If  they  find  that  she  was  not  capatle.  for  defect 
•of  understanding,  of  acquiring  by  conversation  and  in- 
struction, the  arrH)unt  of  knowledge  usually  possessed  by 
a  child  of  ten  years  of  age,  then  tfcey  ought  to  find  thart 
%he  was  not  competent  to  make  a  will. 

6th,  That  a  person  who  advances  to  the  age  of  thirty 
four  years  without  possessing  or  being  able  to  acquire  aa 
mnoh  nnind  as  nn  ordinary  child  of  seven  years  of  age, 
is  not.  in  legal  contemplation,  of  sound  mind. 

The  Court  gave  the  first  and  sixth  atid  overruled  the 
•others. 

The  instroction  given  to  the  jury  by  the  Chancellor  is  Inatrnctionfl  gir- 
liflble  to  the  following  objection:  It  is  based  upon  the  aniMwVfcom- 
'knowledge  of  certain  facts,  withoot  discriminating  as  it  SS^S'ency  ^?o 
•ahonid  have  done,  between  such  knowledge,  as  the  mere  make    a    will, 

M*  p  ,  ,  .  *  should  not   rca- 

•effort^f  memory  alone,  or  as  the  exercise  of  reason,  trict  the  jury  to 
The  things  enumerated  in  the  instruction  should  not  only  feg'^memiTi^^^Il 
^^ave  bee«  known,  but  they  should  have  been  known  and  ^°"*''    and  not 

L       1   J       /^         .     i  •     •  .  1  reason     and     a 

♦comprehended.  'Gertam  facts  may  be  impressed  apon  knowledge  of  the 
ihe  memory  and  desires  cre.i ted,  where  a  very  slight  de-  Son  to  reiatiital 
gree  of  intellect  exists.  A  child  of  three  or  four  years 
of  age  may  be  taught  a  great  many  things  more  than  it 
'can  comprehend  ;  it  may  know  them,  but  not  understand- 
ingly.  So  in  this  instance,  the  testatrix  may  have  had 
knowledge  of  these  facts,  by  having  heard  them  frequent- 
ly alluded  to,  and  still  may  not  have  had  intellect  enough 
to  understand  them.  And  in  addition  to  the  facts  enu^ 
Vor..  Vri.  83 
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MowABD,  eitf/.    merafed  in  the  instraetion,  a  knowledge  or  her  nstont 

Coke  gtai.      obligations  to  her  other  relations  should  have  existed* 

"  gjj^  jyj^y  jjave  known  her  near  relations,  and  yet  may  not 

have  comprehended  the  duty  resulting  (torn  that  relaiioi>« 

ship. 

We  are  also  of  opinion  that  it  was  improper  to  select 
It  itf  not  proper  a  group  of  facts  00  either  side  as  conclusive  evidence  of 

in  such  CBses  to  i        •  •        •n       mi       f 

froup  a  set  of  capacity  or  incapacity  to  make  this  will.  The  facta  eno- 
lmd*«ay'theirM'   meratcd  in  the  instruction  given,  and  in  those  asked  upon 

isience  or  non-  the  othei  side,  are  evidence  on  the  one  side  of  sufficient 
existence  u  con-  i  .         .  ^    •        i  ^  . 

closireof  caps-  capacity,  and  on  the  other  of  the  absence  of  socb  capaa- 
lyT  ** the ^'"^uiy  */•  '^^^  question  of  capacity  must,  however,  at  last  be 
wTlf  *aii'*^th*  *'®^®''n^''^®^  by  weighing  and  considering  all  the  facts 
facts  proved,  proved  which  bear  upon  it.  The  instruction  as  given, 
Uie^quMUon^^  ^^^d  the  second  and  third  instruction  moved  for  by  the 
eapsciiy.  complainants  and  overruled,  are  all  liable  to  the  objec- 

tion, that  they  make  the  facts  upon  which  they  are  predi- 
cated, conclusive  of  the  question  at  issue. 
The  Chancellor  was  correct  in  his  decision  that  it  did 
itisnotreqaisiie  not  require  as  much  capacity  to  make  a  will,  as  was  ne* 
shoaidhare^that  cessary  to  traflSck  in  property,  or  to  manage  it  advanta* 
to'aaSortMhUn  8^^"''y-     ^^  dealing  with  others,  a  person  of  weak  ofi- 
tomakeawiiias  derstanding  is  subjected  to  the  influence  of  the  conning 
uafficf^kh^and  and  adroit  representations  that  may  be  made  use  of,  for 
^vwSllitoukifJ  '^®  purpose  of  accomplishing  the  end  desired.     In  making 
a  will,  such  person,  in  the  absence  of  all  improper  inflo- 
ences,  has  only  to  consult  his  or  her  own  judgment  and 
inclinations,  and  follow  out  their  promptings ;  which  exi- 
dently  requires  less  capacity  than  is  necessary  to  the  soc* 
cessful  management  of  an  estate,  or  even  its  manage- 
ment with  reason  and  discretion. 

These  suggestions  are  deemed  sufficient  to  determine 

the  propriety  of  giving  or  refusing  any  of  the  instractions 

that  were  moved  for,  without  subjecting  each  instructioii 

separately  to  a  critical  examination. 

After  the  argument  of  counsel  was  concluded,   the 

KMuik^haiS  Chancellor  charged   the  jury  upon  the  evidence.     The 

not  the  right  to  charge  is  contained  in  the  record,  and  is  in  effect,  an  ar- 

charge  the  jury  ° 

upon  the  facu,  gument  in  favor  of  the  validity  of  the  will.    The  jury 
"  England*  u  Were,  however,  explicitly  informed  of  the  distinction  be- 
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twoen  ao  ihstriiction  on  the  law  of  the  case   which  (iiey    Howkuutial, 
were  bound  by.  and  a  charge  by  the  Chancellor,  to  which      Cokb  et  aL 
lihey  might  give  just  such  consideration  as  they  deemed  has  neyer  b^n 
proper.    We  do  not  deem  it  necessary  to  decide  whether  SVwUcaii^^e 
'the  charse  in  this  instance  would  exceed  the  bounds  of  f^"/^    decides 

.  .^        .  r  ...  .  .     iheUw,  and  the 

propriety,  u  a- charge  from  the  bench  to  a  jury  on  theevi-  jury  the   facia, 
dence,  be  authorised  by  law.     Such  a  right  exists  in  any'judiciai  aug^ 
England  ^nd  ia  some  of  our  sister  States,     It  has  never,  J^^^"- 
however,  been  exercised  in  this  State,  and  if  the  non-ex. 
istence  of  «  right  is  at  all  infeirable  from  the  fact  that  it 
has  never  been  assumed  or  used,  the  custom  in  this  State 
en  this  subject,  must  be  deemed  conclusive  against  the 
existence  of  the  right.    By  general  consent  and  common 
underslaading  of  what  the  law  is,  a  different  usage  has 
prevailed.    In  civil  cases  the  law  is  decided  by  the  Judge, 
the  facUi  of  the  case  being  left  exclusively  to  the  decision 
of  the  jury,  unbiassed  by  the  influence  of  the  Court  or 
any  judicial  suggestion.     This  distinction  between  ihe 
province  of  the  Judge  and  the  jury,  has  not  only  been  es- 
tablished in  the  Circuit  Courts,  but  has  indirectly  been 
aanctioned  by  its  recognition  in  numerous  cases  in  (his 
Court.     Any  encroachments  by  the  Judge  upon  the  pro- 
vince of  the  jury,  is.regarded  with  jealous  suspicion,  not 
it  is  true,  by  the  jury  themselves,  who  in  doubtful  cases, 
would  willingly  receive  an  intimation  from  the  Couit  as 
to  ita  opinion  on  the  facts,  but  by  the  parties   whose 
rights  naay  be  affected  by  such  interference.     As  a  mere 
question  of  expediency,   much  may  be  uiged  on  both 
sides.     In  this  aspect  of  the  question,  however,  it  is  one 
for  legislative  and   not  judicial   action.     If  the  system 
which  has  prevailed  since  our  Commonwealth  has  had  an 
existance,  and  which  must  now  be  regarded  as  the  law 
of  the  land,  is  considered  defective — if  the  exercise  of 
the  right  by  the  Judge  to  charge  the  jury  be  deemed  ne- 
cessary to  the  perfection  of  this  mdde  of  trial,  and  called 
for  by  the  delays  and  imperfections  which  are  supposed 
to  be  incident  to  it  in  its  present  form,  the  power  to  effect 
the  change  is  not  in  the  Courts,  but  in  another  department 
of  the  government,  whose  duty  it  is  to  provide  a  remedy 
for  the  evil,  if  one  exist. 


Digitized  by  VjOOQ  IC 


660  BEi>J.  MOKROES  REPOfiTS. 

EowMMuei  aL       The  case  of  Ray  vs  Woods,  (2  B.  Monroe,  229',)f  hw 

CoKsrtfl/. been  referred  to  as  deciding  Ihe  right  of  the  Judges   to 

ThecBse  of  Ray  charge  the  jury  on  the  facts  of  the  case.  The  qoestion  i» 
jW<wm?«,)'  cited!  there  left  open,  the  Court  merely  deciding  that  if  the 
Sw*  qnwstion "u  P^wer  should  beexcrcised,  and  nothing  was  cootained  if» 
thai«  itfftopen.  the  charge  calculated  to  mislead  the  jury  or  to  divert  their 
attention  fiom  the  issue,  or  the  facts  to  be  found  bj  them 
bearing  upon  the  issue,  (he  verdict  for  lbfe.4ca<6e,  sbouid 
not  be  set4iside.  In  that  case  the  Circuit  Judge  had  sta. 
ted  to  the  juiy  that  in  making  up  their  verdict,  certain 
eircumatances  sbouid  be  taken  into  consideration  by 
them.  It  was  in  effect,  deciding  that  those cifcumstances 
were  evidence  which  they  had  a  right  to  consider. 
Whether  evidence  or  i>ot,  was  a  question  of  law  which 
the  Couit  had  to  determine,  and  the  statement  of  the 
Judge  to  the  jury  might  have  been  sanctioned  upon  that 
principle.  We  do  not  regard  that  case  as  settling  th^ 
question;  o[)d  looking  to  the  custom  that  has  universally 
prevailed  in  this  State  ta the  contrary,  and  the  diScultiefr 
that  would  ensue  from  allowing  the  exercise  of  this  power 
in  the  restricted  form  suggested  in*  the  case  of  Ray  vs 
Woods,  when  every  charge  would  be  subject  to  revision 
by  this  Court,  we  have  come  to  the  conclusion  the  power 
does  not  exiat  in  the  Judge,  and  cannot  be  exercised  by 
him  to  any  extent. 

James  Gt>thFie,  who  had  acted  as  the  guardian  and 
Th«  guardisnof  &gent  of  the  testatrix,  was  intioduced  as  a  witness  in  sup- 
a^testauix^^ew  pQ,.j  ^  the  will,  and  his  testimony  objected  to  on  the 
test  ivitneis  to  ground  that  he  was  interested  in  establishing  the  capacity 
eUy*to  miUte**a  of  the  testatrix;  that  his  liability  might  be  greater  if  she 
^^  were  determined  to  be  of  unsound  mind  and  unable  to 

have  authorised  or  ratified  any  of  his  acts,  or  to  have  con. 
atituted  him  her  agent,  than  if  the  converse  of  the  propo- 
sition were  true.  This  objection  was  overruled,  and  we 
think  properly.  His  interest,  if  any,  being  remote  and 
contingent,  it  went  to  his  credibility  only,  and  not  to  his 
competency. 

But  for  the  error  in  the  instruction  given  to  the  jury, 
and  the  unauthorized  assumption  of  power  by  the  Chan- 
cellor in  commenting  upon  the  evidence,  the  decree  is 
reversed  and  cause  remanded,  that  a  new  trial  may  be 
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gremied,  and  fo*  further  proceedings  consistent  vvilh  Ihis  Swiobkt,  4a 

opitlfbn.  Gmaham. 

Clay,  Duncan,  Fry  4*  -Pfl^''«  and  Bullitl  for  appellants ; 
JKftk  and  Thrusion  for  appellees. 


Swigert,  &c.  vs  Grahiyxv  Case. 

Error   to    the    Franklin    Circuit.  c^^^  15g^ 

Case.     Bailments.     Actions  ex  delicto  and  ex  contractu. 
Parties.    Instructions.     New  trial. 

CHtsrJusTicB  Mabshall  delivered  the  opinion  of  the  Court  October!. 

This  actioi^on  the  case  was  brought  by  Graham  against  case  suted. 
the  owners  of  the  steam  boat  Oliver  Anderson,  to  recover 
for  the  loss  of  Edmund,  the  plaintiff's  slave,  who  while 
employed  as  a  hand,  hired  for  the  service  of  the  boat,  was 
drowned  in  the  Kentucky  river»  in  August,  1844.  The 
declaration  avers  that  Edmund  was  employed  on  (he  boat 
for  hire  to  be  paid  to  the  plaintiff;  that  the  captain,  oflj- 
ceis  and  agents  of  the  defendants  having  the  management 
of  the  boat,  and  the  direction  of  Edmund,  &.c.,  not  re- 
garding their  duty  in  that  behalf,  took  so  little  and  such 
bad  care  of  the  boat  that  it  was  run  aground,  and  that 
they  took  so  little  and  such  bad  care  of  Edmund,  &c.. 
that  owing  to  their  carelessness,  negligence,  unskilful- 
316SS,  misdirection  and  mismanagement  of  said  boy  Ed- 
mund, &c.,  he  was  drowned.  .   \ 

1.  It  seems  that  one  of  the  owners  of  the  boat  was  not  »  Dot^"broaght 
joined  in  the  action,  and  that  one  of  the  defendants  was  fewancT'oPa 
not  an  owner.     And  the  first  of  these  facts  having  been  contract,  but  for 

....  .J  L        1  toituou*    Degli- 

pleaded  m  abatement,  and  a  demurrer  to  the  plea  sus-  gence  or  mi«. 

tained,  the  first  question  is,  whether  the  taction  was  sub-  the°exerd?e  of 

ject  to  be  affected  by  the  nonjoinder  alledged.    It  is  bett^^lo'lh'S 

doubtless  true  that  the  mere  circumstance  of  the  action  ^ei/itioa    which 

.     ^  1  !•        ti    .       1  I  1.1         I.  arises  out  of  the 

being  mform  '*exdelicto,  should  not  conclusively  relieve  contract,  a  non- 
it  from  those  rules  with  regard  to  the  consequences  of  {he^  contracting 
nonjoinder  or  misjoinder  of  parties,  which  apply  pecu-  {JSnderofoihcM* 
liarly  to  actions  in  form  *' ex  contractu,*'  and  do  not  JJ*"^.°^^  ^^®*^^ 
in  general  apply  to  those  of  the  other  class.    The  grounds  covery.  V 
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swioEBT,  AC.  of  diseriminalion  between  those  cases  in  which  tbeae 
GsAUAM.  lules  are,  and  those  io  which  they  are  not  applicable, 
are  not  ho  we  vex,  so  far  as  we  have  seen,  precisely  de- 
fined. But  this  action  is  clearly  not  brought  for  the  ta&e 
nonfeasance  of  a  contract ;  but  for  tortious  negligence 
or  mismanagement  in  the  exercisaitof  rights  and  duties 
belonging  to  the  relation  which  is  itself  created  by  coo- 
tract.  The  action  is  not  brought  for  Aejion-delivery  of 
the  boy  aqcou}ing  to  the  terms,  express  or  implied,  on 
which  he  was  hired,  but  for  the  breach  of  a  duty  imposed 
by  law  upon  a  party  who  has  the  possession  and  use  of 
the  slave  of  another,  whether  on  hire  or  not.  And  al- 
though the  declaration  would  not  in  this  case  be  sustain- 
ed, unless  there  were  evidence  that  the  boy  Edmund  was 
in  the  service  of  the  boat  on  hire,  it  is  not  necessary  to 
prove  any  stipulation  of  that  contract,  and  therefore  it  is 
not,  in  view  of  ihe  question  now  on  hand,  necessary  to 
prove  the  contract.  The  action  on  the  case  for  a  breach 
of  warranty  on  a  sale,  put  by  CkiUy,  1  vol.  74,  as  an  ex- 
ample of  a  case  in  which  as  a  contract  is  to  be  proved, 
the  rules  applicable  to  actions  ex  contractu  should  apply, 
is  not  analagous  to  the  present  case.  In  the  action  for  a 
breach  of  warranty,  whether  in  case  or  assunapsit,  the 
action  is  essentially  for  the  nonfeasance  of  the  contract, 
and  for  nothing  else.  We  are  not  satisfied  that  the  pre- 
sent case  should  form  an  exception  to  the  general  rule 
which  prevails  in  actions  in  {oimexdelicio,  and  are  there- 
fore of  opinion  that  the  plaintifiTs  right  of  recovery  ia 
this  suit,  should  not  be  affected  by  the  allcdged  nonjoin- 
der or  misjoinder  of  parties  defendants. 

2.  The  material  question  in  the  case  is,  whether  under 

The  bailee  of  a  the  actual  circumstances,  the  Owners  of  the  boat  are  lia- 

bo*and  lo'ordka-  ble  for  the  loss  of  the  slave,  by  being  drowned  while  in 

leMrd^^^to*^*  the  ^^^^"^  employ.  •  And  this  question  depends   not  merely 

henith,    safety,  upon  the  general  principles  applicable  to  the  case  of  bail- 

and'  responsible  ment  on  hire,  as  they  are  stated  or  adjudged  in  relation 

fect^'as^^in^a^i  ^^  inanimate  or  to  mere  animal  property,  but  upon  the 

Scn?fo?hiTe**^    proper  application  or  modification  of  those  principles  to 

reference  to  the  paiticolar  case  of  a  slave  hired  for  service 

as  a  common  hand  on  board  of  a  steam  boat  engaged  in 

the  navigation  of  the  Kentucky  and  Ohio  rivers.    The 
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i;jle  that  the  bailee  on  hire,  is  bound  to  ordinary  dill-     Swigeht,  ac. 
gence,  and  responsible  for  4>rdinary  neglect,  is  doubtless        Gsaham. 
true  in  all  cases  of  their  bailment,  unless  there  be  fraud  ' 

or  a  special  contract  by  which  it  may  be  varied  in  the 
particular  case. 

But  what  is  or  iS  not  ordinary  diligence  may  vary,  Butwhatisordi- 

'  °     ^  '  '      nary     care,     or 

QOt  only  with  the  circumstances  under  which  the  subject  care  in  regard  to 
af  it  may  be  placed,  but  with  the  nature  of  the  subject  p?opcny,^**"inay 
itself.  That  which  in  respect  to  one  species  of  property  Jard^®to^  o'\h« 
mieht  be  gross  neglect,   might  in  respect  to  another  spe-  propertyj  iimay 

.^,  ®         ,.^  Aj        J  ,.  .  vary  on  account 

cies  be  extraordmary  care.     And  under  peculiar  circum-  of  the  subjeci  it- 
stances  of  danger,  extraordinary  exertions  may  be  requir-  couni^oV  the  cir- 
ed  of  one  who  is  bound  only  to  ordinary  diligence,  or  ^bTch^ii^la  pia^ 
-in  other  words,  the  circumstances  may  be  such,  that  ex-  ced. 
traordinary  Aertions  are  nothing  more  than  ordinary  dill- 
gence. 

•     Ordinary  diligence,  then,  means  that  degree  pf  care,  •e?oe*""me^an8 

or  attention,  or  exertion,  which  under  the  actual  circum-  that  degree    of 

t.         A'  J  I     J.  .         care  or  attention, 

•Stances,  a  man  of  ordinary  prudence  and  discretion  or  exertion 
would  use  in  reference  to  the  particular  thing  were  it  his  rc^tifii''°ckcum! 
own  property,  or  in  doing  the  particular  thing  were  it  his  st^ccs  aman  of 
own  concern.  And  where  skill  is  required  for  the  under-  dence  and  dis. 
taking,  ordinary  diligence  implies  the  possession  and  exe/cUe  lu^^e- 
•use  of  competent  skill.  •  On  the  other  hand,  the  same  pYnfc^'uiar^b? 
principles  which  impose  on  the  bailee  these  obligations,  ^"e  it  his  own 

r  .i.iy.i         i  /.  .1  pioperiy. 

impose  on  the  bailor,  (in  the  absence  of  special  contract 
or  representation,)  the  corresponding  obligation  that  the 
thing  or  property  hired  for  use  shall  be  reasonably  fit  for 
the  purpose,  or  capable  of  the  use  known  to  be  intended : 
that  is,  that  it  possesses  the  qualities  usually  belonging 
•to  things  of  that  kind  when  used  for  the  same  purpose. 

And  of  course  the  bailment  of  property  on  hire  for  a     _sq  jJj„^  .^ 
■particular  use  or  service,  implies  the  right  on  the  part  of  a  corresponding 

,      ,     ..  ...  ....  ,.  obligation  on  the 

'the  bailee  to  use  It  in  that  service  in  the  ordinary  way,  bailor         who 

•unless  at  some  particular  period  or  part  of  the  service,  foTwhich^proir. 

4here  should  be  special  circumstances  rendering  such  use  ft'^^l^'capaW^^^ 

improper,  and  which  are,   or  ought  to  be  known  to  him.  the  use  for  which 

TT      •  •    L*  ^         1  •.  •  e    A\.  ,.     it  is  hired;  and 

Having  a  right  to  rely  upon  its  possession  of  the  quali-  implies  aright  to 

ties  ordinarily  belonging  to  similar  things  used  in  similar  vi^?oii°the*ordi" 

service,  he  is  bound  to  bestow  only  that  degree  of  care,  "hTe'^sSo^id'b' 

attention  or  exertion  for   the  preservation  of  the  thing  some      special 
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SwifftRT,  Ad.     which  is  ordinarily  bestowed  for  the  prcsenralion  or  things 

Gkaham.       or  that  Wmd  in  that  service.  « 

TeaHon  ai  some  '    Applying  these  principles  to  the  case  of  a  slave  hired 

fJlown'io  bailee  ©ither  for  general  or  special  service,  we  come  at  once  to 

why  u    should  the  conclusion,  that  being  ordinarily  capable,   not  only 

not  be  80  u«cd.  .,..,  «.  - 

A  slave  Deing  of  Voluntary  motion  by  which  he  ^eiforms  various  ser- 
SnTm*^^^^^^^^^  vices,  but  also  of  observation,  experience,  knowledge 
x>:>8erTation,  ex-  q^^  ^)^\\]   Q^d  being  in  a  plain  case  at  least,  as  capable 

pcnence,  knowl-  '  °  ^  ,       ,  . 

edgeandpkiii/is  of  taking  caro  of  flis  own  safety  as  the  hirer  or  owner 

d[nary"case°,°io  himself,  and   presumably,   as   much  disposed  to  do  it, 

k?ng*cMeorhim'  ^^'^  ^'*  possession  of  these  qualities,  with  habits  and 

self  if  disposed  disposition  of  obedience  implied  in  his  condition,  and  on 

to  do  so,  without       ,  V  ,      ,      ,  .         .  .   .  .   '         I       1  i  . 

consiani  snper.  which  the  hirer  has  a  right  to  rely,  he  may  be  expected 
Ii  wSttoif^'^**^'  to  understand  and  perform  many,  and  indeed  most  of  his 
duties  by  order  or  direction  more  oi  less  general,  without, 
constant  supervision  or  physical  control,  and  may  be  re- 
lied on,  unless  under  extraordinary  circumstances,  for 
taking  care  of  his  own  safety  without  particular  instruc- 
tions on  that  subject,  and  a  fortiori,  without  being  watch- 
ed, or  followed,  or  led  to  keep  him  from  running  onne- 
cessarily  into  danger. 

What  sort  of  care  or  diligence  then,  is  the  hirer  (o  use 

The  hirer  of  a  for  the  safety  or  preservation  of  the  hired  slave?     Omit- 

«poseh?mtoex-  ling  ^o  notice  what  may  be  necessary  to  his   health  and 

«M  wuho^ut^'e^  comfort,  we  should  say  that  he  ought  not.  by  his  orders, 

<;es3iiy.       and  to  expose  him  to  extraordinary  hazard,  without necessitv, 

vrhen  necessary,  ,  '  ' 

that  such  can-  though  they  be  incident  to  the  nature  of  the  service;  and 

used  aa  a  man  o*  that  when  he  does  expose  him  to  such  hazards,  necessa- 

Sence'woddllse"  "'^  ^^  properly,   he  should  use  such  precautions,  by  io- 

iii  regard  to  hia  structions  or  Otherwise,  as  the  circumstances  seem  to  re- 
own  slave,    and         .  ,  -        ,.  ,  •  .  . 

this  to  be  rega-  quire,  end  as  a  man  of  ordinary  prudence  would  use  m 
«eace  ^of"^**tbe  «<>  exposing  his  own  slave.  It  might  be  necessary  in 
***^°-  sending  him  to  the  bottom  of  a  deep  well  or  to  the  eave  of 

a  steep  roof,  to  tie  a  rope  around  his  waist.  But  if  he 
were  possessed  of  ordinary  intelligence,  it  could  not  be 
required  that  in  sending  him  across  a  wide  bridge,  he 
should  even  be  cautioned  not  to  jump  or  fall  from  it. 
Nor  if  there  were  a  ford  as  well  as  a  bridge  crossing  the 
river,  both  ordinarily  safe,  and  with  each  of  which  the 
slave  was  well  acquainted,  would  it  be  deemed  necossarv 
to  direct  him  to  take  the  one  and  avoid  the  other,  unless 
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there  were  some  circumstances  kiK)wn  or  appiehended  at     Swiotkt,  *c. 

ihe  time,  changing  the  usual  condition  of  one  or  the  other.        Cbaham. 

Certainly  it  would  not  be  necessary,  when  there  was  on 

the  road  which  he  was  accustomed  to  tra^'el,  a  ford  to  be 

crossed  with  which  he  was  well  acquainted,  to  tell  him 

either  not  to  go  out  of  the  usual  track  into  the  deep  water, 

or  not  to  take  another  road  which  he  was  not  accustomed 

to  travel,  and  which  passed  the  ri^er«ta  n>ore  dangerous 

place. 

In  the  navigation  of  o»r  rivers  by  steam  boats,  it  mighi 
become  necessary,  ifi  a  particular  case,  that  some  one  on 
board  should  swim  to  the  shore  with  a  line,  though  the 
attempt  might  be  attended  with  great  danger.  This, 
though  incident  to  the  navigation,  wou4d  bean  estraor* 
dinary  hazard,  a-nd  doubtless  it  should  not  be  ordered  nor 
even  permitted  to  be  incurred  without  the  use  of  such 
precautions  within  the  power  of  the  Captain  or  other  of- 
ficer, as  experience  might  indicate  for  the  occasion.  But 
when  the  boat  is  aground  on  a  bar  or  shoal,  where  the 
water  on  each  side,  and  to  the  shore  on  each  side,  is  not 
more  than  three  feet  deep,  it  could  not  be  deemed  neces- 
sary, in -ordering  a  particular  individual  to  goto  the  shore 
through  the  water,  to  do  more,  even  if  he  were  unac- 
quainted with  the  bar,  and  could  not  see  it  plainly,  thaa 
to  point  out  its  exteni  or  the  direction  which  he  must  take 
to  the  shore,  or  to  advise  caution  in  his  proceeding,  or  to 
give  such  instruction  as  was  necessary.  But  if  be  were 
well  acquainted  with  ihe  bar,  or  it  were  plainly  visible 
through  the  water,  and  were,  moreover,  wide  and  safe, 
the  direction  to  go  to  the  shore  would  of  itself  be  suflTi- 
cient.  It  might  be  ordinarily  assumed  that  the  individ- 
ual, whether  white  or  black,  slave  or  freeman,  if  be  had 
common  sense,  would  not  go  from  the  bar  into  the  deep 
ivater,  and  the  person  giving  the  order  would  not  be 
bound  to  anticipate  such  a  deviation,  and  either  to  forbid 
it  or  in  any  manner  to  guard  against  it,  but  might  pursue 
his  own  employment.  Nor  do  we  suppose  that,  if  he 
knew  the  individual  to  be  a  swimmer,  and  saw  that  he 
was  purposely  deviating  from  the  bar,  with  the  view  of 
swimming  a  few  yards  to  the  shore,  he  would  be  bound 
to  order  him  back,  or  to  caution  him  4)gainst  it,  unless 
Vol.  VII.  84 
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SwKiEBT,  AC.     ffom  the  lemperalure  of  the  water  or  some  other  fact,  be 
Gbaiuk.       bad  reasoa  to  apprehend  danger.    The  direction  to  go  to 
""  aboreonsuch  an  occasion,   implies,  without  more  said, 

that  he  should  go  by  the  known  and  safe  way.  It  is  only 
when,  from  the  uncertainty  or  difficulty  of  the  way,  or 
from  some  other  circumstance,  there  may  be  danger  in 
executing  the  order  given,  that  it  is  necessary,  in  the  ex- 
ercise of  ordinary  care  or  diligence,  to  accompany  it  with 
any  other  words  or  acts  than  such  as  are  essential  to  make 
it  intelligible  and  practicable.  • 
In  this  case  the  boat  being  on  her  downward  trip  from 
The  facts  in  this  Frankfort  to  Louisville,  had  been  aground  in  the  deepest 
how  ^  Edmiinl  water,  on  a  bar  such  as  has  been  described,  for  about 
was  drowned.  twenty  four  hours  before  the  boy  Edmund  was  drowned. 
She  had  been  aground  repeatedly  before,  on  the  same  bar, 
and  the  crew,  including  Edmund,  were  familiar  with  tbe 
bar,  which  was  besides,  plainly  visible  from  the  boat. 
On  this  occasion  two  flats  had  been  obtained  from  the 
shore,  in  which  the  freight,  passengers,  baggage  and  even 
the  wood  had  been  taken  in  repeated  trips,  from  tbe 
steam  boat  to  the  shore.  The  water  being  warm  and 
shallow,  the  hands  employed  in  crossing  the  flats  to  and 
from  the  steam  boat,  had  frequently  gone  through  the 
water,  pushing  the  boat;  one  of  these  flats  having  in  it 
Che  wood  of  the  steam  boat,  had  been  made  fast  to  tbe 
shore  a  short  distance  below  the  bar,  and  there  was  deep 
water  between  them.  On  the  second  day  it  being  deem- 
ed advisable  to  raise  the  'steam  in  aid  of  the  capstan,  for 
the  purpose  of  getting  the  steam  boat  ahead,  an  order 
was  given,  probably  by  the  Captain,  that  the  hands  shonld 
go  to  shore  and  bring  the  boat  with  the  wood.  Several 
of  the  crew,  with  Edmund  among  them,  got  from  the 
side  of  the  boat  on  the  bar,  and  went  off,  as  some  of  the 
witnesses  say,  playing.  But  soon  after  an  alarm  was 
given,  and  they,  or  three  of  them  were  seen  in  the  deep 
water,  not  far  from  shore,  between  the  bar  and  the  flat 
boat.  Edmund  was  nearest  the  shore,  and  as  some  of 
the  witnesses  say,  safe  in  water  not  waist  deep,  when  the 
alarm  was  made  on  account  of  the  other  two,  and  a  ciy 
from  some  one  on  the  boat  for  Ednri.uod  to  save  one  of 
them  by  name.     On  this  he  seems  to  have  turned  back 
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and  was  drowned,  while  the  other  two  weie  saved  by     SmaERT,  *c 
taking  hold  of  the  hauser,  which  had  been  extended   lo        GBAHAaf. 
TLe  shore  for  hauling  off  the  steam  boat,  and  was  lower- 
ed at  the  moment  so  as  to  be  within  their  reach. 

Upon  the  foregoing  facts,  except  as  to  the  question 
whether  Edmund  bad  reached  a  place  of  safety  before  be 
was  drowned,  there  is  no  discrepancy  in  the  evidence ; 
and  the  clear  preponderance  of  the  testimony  in  opposi- 
tion to  that  of  a  single  witness,  which  on  the  last  trial 
was  quite  indecisive,  is  that  Edmund  was  a  good  swim- 
mer, that  the  order  to  go  on  shore  was  not  addressed  to 
faim  more  than  others,  nor  objected  to  by  him;  that  it 
was  given  in  the  usual  way,  without  anger  or  confusion, 
and  was  obeyed  by  Edmund  and  others  with  alacrity.     It 
is  also  clearly  proved  that  it  was  a  part  of  the  duty  of 
deck  hands  and  firemen,  of  which  Edmund  was  one,  lo 
go  into  the  water  if  necessary,  for  the  purpose  of  getting 
the  boat  off  when  grounded.     And  that  there  was  a  broad 
and  safe  way  on  the  bar,  from  the  boat  to  the  shore,  with 
which  Edmund  and  the  others  were  familiar.     He  having 
gone  repeatedly  from  the  boat  to  the  shore  on  each  side. 
It  was  proved  by  the  pilot  that  he  knew  that  the  boqt 
drew  more  water  than  the  depth  of  water  on  the  bar,  and 
it  appears  that  on  that  trip  she  was  without  a  yawl  or  skiff. 
The  first  of  these  circumstances  was.  perhaps,  referred 
to  in  the  declaration,  in  making  the  charge  of  improper 
management  of  the  boat,  in  running  her  aground,  and 
both  of  them  may  have  been  referred  to  in  the  instruction 
given  for  the  plaintiff,  which,  though  somewhat  ambigu- 
ous, may  be,  and  probably  was,  understood  as  bringing 
the  want  of  proper  care  in  the  management  of  the  boat, 
to  bear  upon  the  question  of  liability  in  this  case.     But 
there  is  not  only  no  evidence  upon  the  question  whether  . 
it  was  proper  or  improper  to  attempt  to  force  a  passage 
over  the  bar  under  the  circumstances  mentioned,  but  if  it 
were  shown  to  have  been  improper,  the  fact  would  form 
no  ground  of  liability  in  the  present  case,  any  more  than 
if  Edmund  had  voluntarily  got  off  of  the  boat  unperceiv- 
ed  in  the  night,  and  walking  from  the  bar  had  drowned 
himself  in  the  deep  water. 
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SwmuBT,  *D.  The  grounding  of  the  boat,  if  Ihe  result  of  •MitlJe  or 
Grihaic.        bad  care,"  or  imprudent  management  on  the  part  of«\[}e 

One  act  of  mU-  officers  and  agents  of  the  defendants,  is  too  remotely,  if 
tSe°n?T^ai?^^  at  all,  connected  with  the  drowning  of  Edmund  by  going 
asteam^ai,not  Qff  Qf  the  bar  on  the  next  day.  to  make  the  defendaold 

immediatelvcon-         ,        -  ,  i  <• 

oected  with  the  liable  for  the  latter  act,  because  the  former  was  done  by 
8?aJe%annot'be  their  agents.  Edmund  was  not  drowned  by  the  attempt 
Sfi^c*Je%°"fo'J  '^  P®^^  the  bar  with  the  boat,  nor  by  the  farluie  of  that 
the  lossoi  sticb'  attempt,  but  by  learing  the  bar  instead  of  passing  on  it 
rn  going  from  the  boat  to  tlie  shore.  Nor  can  the  drown- 
ing of  Edmund  be  referred  to  the  want  of  a  yawl  orskiffL 
The  mere  possibility  that  if  one  had  been  there  it  wouM 
have  been  used  on  this  particular  trip  to  the  shore,  is  no 
ground  for  attributing  his  death  to  the  want  of  it.  In  truth 
fhere  was  as  little  danger  in  walking  on  the  bar  as  in 
going  in  the  yawK  If  there  had  been  a  yawl  and  they 
had  gone  in  it  directly  towards  the  flat  boat,  and  Edmund 
had  jumped  or  fallen  out  of  it  and  been  drowned,  it 
would  have  been  just  as  reasonable  to  attribute  his  death 
to  going  in  the  yawl,  as  to  attribute  it  now  to  the  want  of 
a  yawl.  The  absence  of  the  yawl  during  one  trip  on  the 
narrow  waters  between  Frankfort  and  LouisviHe,  couW 
not  render  the  owners  of  the  boat  liable  for  every  acci- 
dent that  might  possibly  not  have  happened  if  there  had 
been  a  yawl,  any  more  than  the  grounding  of  the  boat 
could  render  Ihem  liable  for  every  accident  that  might 
happen  while  she  was  agrx)und,  because  such  accident 
possibly  might  not  have  happened  if  she  had  stopped  at 
the  head  of  the  bar  or  returned  to  Frankfort. 
The  apparent  reference  to  the  responsibility  of  the  de- 
— Anrfarfcfct.  fendbnts  for  a  mismanagement  of  the  boat,    probably 

encetoBuchact  tended  to  mislead,  or  at  least  to  confuse  the  jury,  by  di- 
et   mismaaage*  .      ,       •  . 
ment  in  an  in-  rectmg  their  attention  to  the  enquiry  whether  it  was  right 

toThe^jurvf  was  or  wroug  to  attempt  to  pass  the  bar,  or  to  have  made  the 
■lilSeadthe'uiT^  ^"P  ^^thout  a  yawl.  The  defendants  were  not  response- 
ble  to  the  plaintiff  for  the  boat  or  its  mstiagement,  but 
for  Edmund  and  his  management.  The  sole  questioi 
was,  whether  through  their  agents  they  had  so  acted  with 
reference  to  the  boy  Edmund,  and  with  reference  especi- 
ally to  his  going  to  the  shore  on  the  particular  occasion*. 
as  to  make  them  liable  for  his  being  drowned  in  his  a(- 
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tempi  to  go  io  shore  under  the  order  given.    The  same 
instruction,  after  declaring  that  ir  Edmund  was  drowned 
y^hile  in  the  employment  of  the  defendants,  in  and  on  the 
boat,  they  as  the  owners  of  the  boat,  are  responsible  for 
ordinary  neglect  or  want  of  care  or  imprudent  manage- 
ment, proceeds  to  say,  ''and  if  they  (the  jury,)   believe 
that  the  Captain  and  officers  of  said  boat  did  not  use  or- 
dinary care  and  good  management  of  said  boy,  Edmund, 
in  consequence  of  which  he  was  drowned,   they  ought  to 
find  for  the  plaintiff,"  &c.     This  instruction  did  not,  per- 
haps, present  any  definite  idea  to  the  jury  by  the  phrase 
*'ordinarycare."     But  it  required  not  only  ordinary  care 
of  Edmund,  but  also  good  management  of  him,  lo  save 
the  defendants  from  liability.     Good  management  in  ad- 
dition to  ordinary  care,  the  law  does  not  require.     And 
although  the  two  phrases  may,  perhaps,  have  been  intend- 
ed to  mean  the  same  thing,  the  latter  was  probably  un- 
derstood as  adding  something  to  the  effect  of  the  former. 
Taking  the  whole  instruction  together,  the  jury  may 
have  supposed,  and  probably  did  infer  that  the  question 
of  ordinary  neglect  in  the  management  of  the  boat,  as 
well  as  the  care  of  Edmund,  was  before  them,  and  that 
if  they  believed  that  the  boat  was  improperly  run  upon 
the  bar,  or  improperly  navigated  without  a  yawl,  and  that 
if  this  had  not  been  done  Edmund  would  not  have  been 
drowned,  the  defendants  as  owners   were  liable.     And 
from  the  latter  part  of  the  instruction,  they  may  have  in- 
ferred that  something  more  than  ordinary  care,  viz:  good 
management  of  Edmund  was  required.     If  this  errone- 
ous tendency  of  the  instruction  were  clearly  and  certainly 
obviated  by  any  other  instruction  given  on  the  trial,  and 
if  some  definite  idea  of  what  the  duty  of  ordinary  care 
or  diligence  in  regard  to  Edmund,   required  or  meant  in 
reference  to  the  particular  circumstances  had  been  con- 
veyed to  the  jury,  the  error  which  we  have  noticed  might 
not  have   been  prejudicial,  and  the  verdict  might  have 
been  different.     But  although  several  of  the  instructions 
given,  on  motion  of  the  defendants,  lay  down  the  law  of 
the  case  correctly,  it  is  done  by  the  use  of  general  tertns, 
which  do  not  supply  the  defect,  nor  even  the  error  of 


SWIOBRT,  AC. 
V8 

Gkahim. 


An  instruction 
which  required 
the  jury  to  infer 
gooa  managf  - 
mem  of  the  boat, 
as  well  as  ordi- 
nary care  ot  the 
slave,  was  mis- 
leading,  as  the 
two  were  not  at 
all  connecied. 
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SwiGERT,4c.  that  which  had  been  given  for  the  plaintiff.  And  tije 
GfiAaAM.  definition  of  ordinary  care,  given  in  one  of  these  instruc- 
tions, seems  itself  to  refer  rather  to  the  management  of 
the  boat  than  of  Edmund.  Two  of  the  instructions  asked 
for  by  the  defendants  seem  to  have  been  properly  designed, 
and  although  not  entirely  accurate,  the  overruling  of  them 
without  giving  others  of  similar  effect,  probably  tended 
to  confirm  the  inference  fiom  the  instruction  given  for  the 
plaintiff. 

The  first  of  these  instructions  is  to  the  effect  that  if  Ed- 
mund was  one  of  the  crew,  and  lost  his  life  in  the  dis- 
charge of  the  usual  service  or  employment  of  a  hand  on 
the  bQat,  the  defendants  are  not  liable.  But  the  partico- 
lar  service  in  which  one  of  the  crew  loses  his  life,  may 
be  one  of  extraordinary  hazard,  though  coming  by  usage 
within  the  range  of  his  duties  as  a  hand.  And  if  so,  the 
mere  fact  of  its  being  in  this  sense  the  usual  service  of 
a  hand,  would  not  be  conclusive,  as  already  shown.  The 
Court  might  perhaps  have  assumed  that  there  was  no  ei- 
traordinary  hazard  in  the  particular  service,  and  no  cir- 
cumstance which  should  have  prevented  Edmund  being 
ordered  to  it.  But  we  cannot  say  the  Judge  was  bound 
to  give  an  instruction  which  was  based  upon  such  an  as- 
sumption. And  yet  the  refusal  to  give  it  in  a  case  where 
there  was  no  doubt  as  to  the  fact,  might  lead  the  jury  to 
suppose  that  although  Edmund  lost  his  life  in  a  service 
appropriate  to  his  station,  and  not  attended  with  hazard, 
the  defendants  were  liable. 

The  other  instruction  referred  to  is,  'Hhat  the  hirer  of 
a  slave  is  not  bound  by  law  in  giving  his  orders  to  the 
slave  to  perform  the  labor  he  is  engaged  to  perform,  to 
go  further  than  to  give  the  orders  in  the  usual  way.  He 
is  not  bound  to  follow  the  slave  to  see  that  the  order  is 
executed  either  with  prudence  or  diligence  by  the  slave." 
If  the  first  clause  of  this  instruction  had  been  qualified  by 
adding  as  a  condition,  ''unless  there  be  some  peculiar 
circumstance  known  to  him  requiring  caution  in  the  par- 
ticular case,"  we  think  th^  whole  would  have  been  free 
from  objection.  But  the  same  observations  apply  to  this 
as  to  the  other  instruction  just  stated,  and  we  cannot  say 
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the  refusal  to  give  it  as  asked  was  erroneous,  (bough  it    Swiorkt,  ao. 
tnay  have  tended  to  mislead  (he  jury.  Gbjhim. 

The  instruction,  (hat  if  Edmund  had  reached  a  place 
of  safety,  and  was  drowned  in  consequence  of  turning 
back  to  rescue  another,  the  d(  fendants  were  not  liable, 
was  correct.     As  to  the  residue  of  tbe  case  as  now  ap- 
pearing, we  think  it  is  covered  by  the  following  proposi- 
tion: Tbat  if  in  the  condition  in  which  the  bout  was.  it 
was  proper  to  send  the  hands  to  the  shore  for  tbe  flat  boat, 
though  they  might  have  to  go  through  the  water,  and  if 
Edmund,  in  the  station  in  which  he  was  employed  was 
liable  to  perform  tbat  duty  with  others,  and  if  with  his 
knowledge  of  the  bar,  (he  order  to  go  to  shore  and  bring 
the  flAt,  as  given  and  understood,  could   have  been  exe- 
cuted by  him  so  far  as  he  was  cooceroed,  with  the  effect 
intended,  and  without  hazard,  and  if  there  was  nothing 
in  his  situation  known  to  the  officer  who  ordered  or  per- 
mitted Edmund  to  go  which  required  that  he  should  be 
excepted  from  the  order  or  prohibited  from  going;  and 
if  his  death  was  occasioned  by  his  departing  from  the 
bar  into  the  deep  water  of  his  own  choice,  without  the 
orders  of  the  defendants'  agents  who  were  entitled  to  con- 
trol him,   the  defendants  are  not  liable  Tor  the  loss,  un* 
less  their  said  agents  knew  of  such  deporture  from  the 
bar  in  time  to  have  prevented  it,  and  had  reason  to  be- 
lieve that  it  was   attended  with  extraordinary  hazard  to 
£dmund  from  want  of  skill  in  swimming  or  the  like  per- 
sonal cause,  and  might  have  prevented  it,  but  did  not; 
or  unless,  after  they  were  actually  apprised  that  he  was 
drowning,  they  might  have  saved  him.   but  did  not  use 
the  means  within  their  power  for  that  purpose. 

In  our  view  of  the  instructions,  they  do  not  place  the 
liability  of  the  defendants  upon  these  nor  upon  proper 
grounds,  and  therefore  we  cannot  say  that  the  verdict 
establishes  the  facts  on  which  the  plaintiff's  right  of  re- 
covery depends.  Wherefore,  without  deciding  whether 
the  evidence  would  have  authorized  the  finding  of  those 
facts,  and  being  satisfied  that  there  was  no  error  in  grant- 
ing the  new  trial  after  the  first  verdict,  and  that  the  opin- 
ions of  the  Court  giving  and  refusing  instructions  on  the 
last  trial   were  misleading  in  their    tendency,  the  jndg- 
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Nblson'sEjl'rs.  mentis  reversed,  and  the  cause  remanded  for  a  new  (rial 

Nelson.        in  conTormity  with  the  principles  of  this  opinion. 
--  Qfj^^  ^  j^l^jl^^  ^y^  ffarlan  ^  CraiWoci  for  plaia- 

tiifs ;  Heiwili  and  Morduad  S^  Reed  for  defendant. 


Chancery.       Neison  s  Executors  vs  Nelson,  &c. 

Case  169.  Appeal  from  the  Louisville  Chakcery  Court. 

Wills,     Mistakes, 

October  8,        Cbibp  Justicb  Marshall  delivered  the  opinion  of  the  Couit. 

John  Nelson,  by  his  last  will,  dated  in  March,  1843» 
The  contents  of  and  admitted  to  record  in  October,  1645,  first  gives  all 
John  Nelson's  j^jg  gg^^j^  ^^  j^is  fouf  lawful  children  and  his  illegitimate 
daughter  Charlotte,  in  the  following  manner,  and  after 
reciting  that  he  had  given  to  each  of  his  four  lawful  chil- 
dren about  the  time  of  their  marriage,  about  $3,000,  as  to 
which  he  considers  them  equal,  proceeds  substantially  as 
follows :  '*And  having  given  since  that  time,  and  prioci- 
pally  within  the  last  five  years,  to  James  Nelson,  my  first 
child,  property,  money,  &c.,  which  added  to  the  S3.000. 
T  consider  worth  the  sum  of  $16,991;  and  having  given 
within  the  saine  period,  to  S.  V.  B.,  my  second  child, 
property,  money,  &c.,  which  added  to  the  $3,000,  1  con- 
sider worth  the  sum  of  $6,632  ;  and  having  given  within 
.the  same  period  to  David,  my  third  child,  propeity.  mon- 
ey, &c..  which  added,  &c.,  I  consider  worth  $14,260; 
and  to  M.  T..  my  fourth  child,  property,  money,  &c., 
which  added,  &c.,  I  consider  worth  $12,300;  and  being 
piayerfully  desirous  of  treating  my  four  lawful  children  up- 
on terms  of  perfect  equality,  that  is,  to  give  to  one  just  a« 
much  of  my  estate  as  I  give  to  the  other,  I  do  give  and  be- 
queath to  said  S.  V.  B.  and  her  heirs,  not  only  a  sum 
which  added  to  what  I  have  already  given  her,  will 
amount  to  the  sum  of  $16,991.  the  sum  already  given  to 
the  said  James,  but  a  sum  which  will  place  her  on  as  good 
a  footing  as  she  would  be  had  I  given  to  her  the  sum  of 
$10.359 at  the  time  of  making  this  will,  which  sum  was 
then  justly  due  her,  and  which  shall  be  determined  by  my 
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♦wciftors."  The  festalor  then  eives  to  David  and  hw  SEiJon'iEx'ti. 
tieirs,  not  only  a  sum  which  added  to  that  which  had  al-  Nbl^qi^. 
teadf  been  given,  would  amount  to  S16.991,  the  sum 
already  given  to  James,  but  a  sum  which  will  place  him 
on  as  good  a  Tooting  as  if  he  had  given  him  the  sum  of 
'$2.73i  at  the  date  of  the  will.  8lc.  And  in  the  same 
manner  he  gives  to  M.  T.  and  her  heirs,  not  only  a  sum 
which  added  to  that  already  given,  would  amount  to 
^•16,991,  the  sum  already  given  to  James,  but  a  sum 
which  would  place  her  on  the  same  footing  a«  if  he  had 
given  her  the  sum  of  $4.^91  at  the  date  of  the  will. 
'The  will  then  provides  that  any  future  advances  to  either 
of  his  children,  shall  be  disposed  of  with  reference  to  the 
basis  thus  laid,  and  so  as  to  produce  equality  on  that 
'basis ;  and  after  a  small  bequest  to  his  illegitimate  daugh- 
ter Charlotte,  requires  that  after  the  several  sums  that 
-may  remain  due  as  above  to  the  said  Sarah,  David  and 
M.iry  and  their  heirs,  and  all  other  just  debts  are  paid 
and  the  sum  or  eumsthat  may  be  due  said  Charlotte  are 
provided  for,  the  remainder  of  his  estate  shall  be  equally 
•divided  between  his  four  lawful  children  and  their  heirs. 
A  codicil  mode  m  January,  184^,  gives  to  his  illegiti- 
mate daughter  the  sum  of  $408.  instead  of  the  sums 
•given  to  her  in  the  will,  so  that  the  wHI,  so  far  as  it  was 
operative  at  his  death,  amounted  to  nothing  more  than  a 
statement  of  the  advances  made  to  each  of  his  (bur  law* 
ful  children,  and  of  the  manner  in  which  the  desired 
•equality  should  be  produced.  This  is  to  be  done  by  first 
paying  to  each  of  the  three  3;H>ungest  children  a  specified 
sum^  which  is  the  difference  between  the  amount  stated 
to  have  been  advanced  to  that  child,  and  the  amount 
stated  10  have  been  advanced  to  James,  the  eldest,  and' 
«»«f80  such  addition  as  would  equalize  the  rmount  at  the' 
•date  of  the  will.  And  after  payment  of  these  sums  and 
all  other  debts  and  the  single  additional  legacy,  the  resi- 
due is  to  be  equally  divided  between  the  four  children. 

This  equal  distribution  after  the  ascertainment  and' 
equalization  of  the  advances,  ttte  law  itself  would  make. 
So  that  as  between  those  who  take  under  the  will  as  dis- 
tinct from  the  codicil,  the  whole  purpose  of  the  testator 
tieems  to  have  been  to  settle  the  amount  of  the  advances 
Vol.  VII.  85 
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NiLaoH's  Ex'M,  andth6  time  of  equalizatioD.    And  the  will  piovide»  by 
Nblson.        its  last  clause,  that  if  any  of  the  testator's  children  of 

~^  their  heirs,  shall  sue  him  or  his  estate,  except  for  the 

sums  above  mentioned,  the  same  should  receive  no  pari 
of  his  estate.     Upon  the  face  of  the  will  the  testator  in- 
tended to  secure  what  he  considpred  equality  among  bis 
children,  but  he  intended  to  secure  it  by  the  charges  and 
mode  of  equalization  contained  in  the  will ;  and  it  seems 
to  be  the  prevailing  object  and  character  of  the  will  to  fix 
beyond  question  and  beyond  litigation,  the  amounts  ad- 
vanced to  each  of  his  four  children,  and  the  amount  to 
be  paid  to  each   for  producing  the   intended   eqaalily. 
This  adjustment  of  advances  made,  and  of  balances  to 
be  paid  for  equalizing  them,  is  the  essential  part  if  not 
the  whole  of  the  will.     Is  a  Court  of  equity  aotborized 
to  interfere  with  this  adjustment,  to  alter  the  entire  frame 
and  effect  of  the  will,  and  (o  remodel  every  devise  on  the 
ground  that  the  testator  was  miataken  in  the  statement  of 
the  sum  advanced  to  James,  to  which  all  the  balance  re» 
fer,  and  on  which  every  bequest  or  devise  is  founded? 
Or  can  he  enlarge  or  diminish  the  sum  given  to  any  one 
of  the  children  on  the  ground  of  a  mistake  in  the  state- 
ment of  the  sum  advanced  to  that  child,  and  of  the  soni 
due  to  make  up  the  equalization?     If  this  can  be  done» 
what  must  be  the  character  and  quantum  of  evidence  to 
prove  the  statements  of  the  will  to  be  incorrect?     And 
how  is  it  to  be  further  proved  that  they  were  made  by  the 
testator  in  ignorance  of  the  truth?    And  if  all  this   be 
satisfactorily  proved,  must  it  be  assumed  that  if  the  tes- 
tator had  not  been  ignorant  of  the  truth,  he  would  have 
made  different  dispositions  of  his  estate,  and  will  that 
assumption  authorize  the  Chancellor  to  make  sach  dispo- 
sition of  it  as  he  presumes  the  testator  would  have  made 
had  he  not  been  ignorant?    These  questions  arise  upoa 
the  bill  of  James  Nelson,  charging  that  the  sam  stated  to 
have  been  advanced  to  him,  exceeds  the  true  sum  by  some 
five  or  six  thousand  dollars,  and  on  the  cross  bill  of  Da. 
vid  Nelson's  heirs,  making  a  similar  charge  with  respect 
to  the  sum  stated  to  have  been  advanced  to  said  David ; 
and  on  the  decree  of  the  Chancellor  determining  that  an 
excess  of  $2,621  in  the  sum  charged   in  the  will  against 
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James  Nelson,  and  an  excess  of  $490  in  the  charge  NKuoK*»fix'i«. 
egainsl  David,  had  been  sufficiently  established  by  the  Nklsor, 
proof,  and  directing  a  settlement  in  which  these  er lors 
should  be  corrected  by  charging  James  Nelson  with  $14,- 
370  instead  of  S16.991,  and  making  the  other  devisees 
equal  to  him  in  the  first  named  sura  only,  before  a  divi- 
sion, and  charging  David  with  313,770,  instead  of 
$14,260. 

The  will,  as  has  been  seen,  makes  no  reference  to  the 
items  composing  the  several  sums  charged  as  advance- 
ments, nor  to  any  book  or  paper  containing  them.  Bui 
it  appears  that  a  statement  of  accounts  agsinst  each  devi- 
see, had  been  made  out  shortly  before  the  date  of  the 
will,  and  as  a  pieparation  for  it,  and  although  not  refer- 
red to  in  the  will,  it  is  verified  by  the  signature  of  the  tea- 
tatof  to  a  memorandum  annexed  in  the  following  words: 
'*The  preceding  accounts  made  out  by  my  direction, 
vh:  against  James  Nelson  for  $16,991,  against  David 
]>felson  for  $14,260,  against  Mary  Tracy  for  $12,300, 
against  Sarah  Van  Buskirk  for  $6,632,  are  correct  and 
true,  and  are  the  sums  named  in  my  will  as  already  given 
to  them.  January  22d,  1843."  The  accounts  referred  to 
consist  of  but  few  items,  several  of  which  in  the  cases  of 
James  and  David,  are  evidently  the  results  of  particulars 
not  expressed.  The  principal  items  objected  to  in  the  ac- 
count of  James  are  these,  "To  cash  balance  on  account 
of  purchase  of  your  farm,  $2,806."  *'To  cash  left  with 
youatTully,  (1,230)  less  ($65.)  your  account,  31,165." 
*'To  logs,  wood,  sawed  lumber,  &c.  &c.  atTuIly,  $610." 
'*Tocash  spent  for  you  in  building  mill  at  Tully  and  in 
various  other  ways,  $2,000."  The  two  last  items  are 
also  contained  in  the  account  against  David,  and  are  the 
principal  charges  objected  to  in  that  account. 

Assuming,  as  we  think  may  be  safely  done,  that  the  Where  Oieob- 
sums  stated  in  the  will  weie  taken  from  these  accounts  iV'^'wpMMilSi 
and  include  the  items  just  specified  ;  and  conceding  that  ^^^""t^da*^? 
proof  of  a  mistake  in  the  aggregate  of  these  accounts,  buie  hu  esuto 
will  prove  a  mistake  in  the  will,  and  that  satisfactory  huTcbfldrei^'mi 
proof  of  such  mistake  would  authoiize  the  Court  to  cor-  mI!di"*^d"1S 
rect  it  in  the  practical  execution  of  the  will,  our  reflec-  fixes  the  prices. 

01  the  propert? 

tioas  on  this  case  and  on  others  which  might  come  within  given,  ox  tlie  a. 
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^LBoii'aEx'iif.  the  principle  thus  assumed,  have  brought  »s  to  ihe  totr^ 
NBL90N.  elusion,  (bot  if  any  proof  can  be  deemed  sufficient  for 
mount  of  the  ad.  the  purposes  mentioned,  it  imist  be  such  as  leaving  no 
Chanwifor*  has  ^<^^T^  for  doubt  or  opposing  inference,  actually  demon- 
ur  i?iT*accounts  ^^^^^^^  the  particular  mistake  and  accounts  for  it.  or  at 
80  fixed  by  the  least  establlches  the  conclusion  that  it  was  adopted  in  ig- 

testator   as    the  r  .u     .      .l 

basisofequaliza-  norauce  of  the  truth. 

ad?ffe?eiu^Jai«f       These  accounts  were  obviously  made  oot  for  the  very 

upon    the    ad-  pofpose  of  d^monstraiinff,  fKK  perhaps  to  the  world,  bul 

vanccments  than    ^  ^  .      .         .     j.    .7      .  ,  j       l  •   ^. 

that  made  by  the  to  the  particular  individuals  concerned,  and  who  might 
liiere  'be^"e*v^  b®  ejrpecled  to  understand  them,  ihe  justice  of  the  will, 
denceof  fraud.  '£hey  may  be  presumed  to  have  been  made  qut  or  dictated 
or  adopted  by  the  testator  under  the  influence  of  thai 
prayerful  desire  for  effecting  equality  among  his  children 
which  is  professed  in  the  will;  and  their  results  an 
adopted  in  the  will  as  the  rule  and  basis  of  the  intended 
equality.  The  propiiety  arKJ  justice  of  the  charges,  in 
view  of  the  equality  intended,  were  to  some  extent  at 
kasl,  depei>dent  on  the  testator^s  own  opinion  or  will, 
and  the  facts  to  which  they  relate,  may  have  been  pecu- 
Uarly  withit>the  knowledge  of  himself  and  the  particular 
individual  against  whom  the  charges  were  made^  It  was 
only  necessary  to  the  justice  of  the  charges,  that  with  a 
full  knowledge  of  the  facts,  they  should  have  been  allow* 
able  in  foro  €onseUntia.  It  was  only  necessary,  in  order 
to  sustain  them  'm  the  will,  that  they  should  haTe  been 
knowingly  made,  witba  knowledge  of  their  import  and  of 
tb«  facta  on  which  they  were  founded.  There  is  no  rule 
of  justice  applicable  to  the  subject,  but  the  will  or  opin- 
MKi  of  the  testatoi  himself,  actmg  without  mistake  of 
fact.  It  is  rH>t  necessary  that  the  correctness  of  the  charge 
either  in  point  of  justrce  or  of  fact,  should  be  admitted 
by  the  person  to  be  affected  by  it  or  by  others,  nor  that 
It  should  be  proved  or  even  provable.  It  is  not  necessa- 
ry to  sustain  the  charge  in  the  will,  that  the  particulars 
on  which  it  is  founded,  should  be  stated  there  or  else- 
Mi^here,  for  the  inspection  of  others;  and  if  so  stated,  it 
can  be  subject  to  no  rule  as  to  the  form  or  specification 
of  items.  If  unintelligible  to  others,  it  may  be  ander- 
atood  by  the  immediate  parties.  And  though  it  be  intel- 
ligible to  the  testator  alone,  if  be  understands  it  and  is 
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satisfied  with  it.  knowing  the  Tacts,  no  one  has  a  right  to  Nbt^m's Eic*«i. 
reform  it  so  as  to  affect  the  disposiiion  of  his  estate  which        Mrlson. 
he  has  based  upon  it. 

If  (he  testator  was  not  competent  to  onderstand  the 
accounts  which  formed  the  basis  and  essence  of  his  vrill, 
he  was  not  competent  to  make  the  will,  which  really  does 
no  more  than  give  effect  to  those  accounts,  and  the  objec- 
tion should  prevail  against  the  whole  will.  If  he  was 
competent  to  understand  the  accounis  and  to  make  the 
will,  the  earliest  desire  to  produce  perfect  equality  in  the 
distribution  of  his  estate  among  his  children,  must  be 
presumed  to  have  been  directed  to  the  careful  ascertain* 
xnent  of  the  correctness  of  the  accounts  and  statements 
of  advancements  previously  made,  as  being  absolutely 
essential  to  the  desired  equality.  And  as,  supposing 
him  to  have  been  competent,  he  must,  with  his  knowl* 
edge  of  the  facts  to  which  the  accounts  refer,  have  been 
enabled  without  any  extraordinary  vigilance,  to  have  de* 
tected  any  substantive  error  or  mistake  in  the  accounts, 
his  repeated  verification  of  their  correctness,  by  the 
memorandum  annexed  to  ihem,  by  their  subsequent  adop^ 
lion  into  his  will,  by  the  repeated  reiteration  therein  of 
the  sums  stated  as  advancements,  by  the  particular  state- 
ment in  each  case,  of  the  sum  necessary  forequalizatiou» 
and  his  failure  for  about  two  years  which  elapsed  before 
his  death,  to  make  any  correction  or  alteration*  furnish 
evidence  of  the  correctness  of  the  charges,  so  far  as  their 
correctness  depends  either  upon  the  truth  of  facts  involv- 
ed, or  the  justice  in  his  opinion  of  the  charges  founded 
on  them,  which  in  our  opinion  is  not  only  not  overcome 
by  any  opposing  evidence  in  the  record,  but  which  we 
do  not  p>erceive  any  effectual  mode  of  overcoming,  ex- 
cept by  proof  of  fraud  and  imposition  in  making  up  the 
items  of  account,  which  if  it  did  not  prove  incompeten- 
cy, would  like  it.  go  to  the  entire  will. 
[  To  enter  more  into  detail:  the  Chancellor  taking  up 
the  item  of  '*S2,806,  balance  on  account  of  purchase  of 
}'0ur  farm,**  takes  from  an  account  sent  by  the  testator 
to  his  son  James,  about  two  years  before  the  date  of  the 
will,  and  which  would  seem  to  be  a  full  account,  all  the 
items  of  debit  and  credit  which  are  referable  to  the  farm 
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NBLfloii'^sEz'Bflv  transftction,  and  bringiDg  in  a  charge  against  James  oS 
NsLsoir.        $1»000  omitted  in  that  account,  but  certainly  belonging 

'  to  that  transaction,  finds  a  balance  less  by  about  S1,60Q 

than  the  balance  charged  in  the  account  now  in  qoes- 
tion»  It  being  certain  that  the  first  account  did  not  ia* 
elude  all  the  items  (for  the  item  of  $1,000  was  oautted.). 
That  account  even  as  corrected  by  the  addition  of  the 
item  of  $1,000  shown  to  have  been  omitted,  furnishes 
no  conclusive,  nor  even  satisfactory  test  of  the  correct- 
ness of  the  last  amount,  unless  it  be  assumed  that  it  is 
incumbent  on  those  who  would  sustain  the  last  charge, 
to  prove  its  correctness  by  showing  the  items  included  in 
it.  It  is  not  known  what  charges  the  testator  may  have 
finally  deemed  applicable  to  the  farm  transaction,  or  in- 
telligible to  his  son  under  that  head.  And  even  the  prob- 
ability of  an  overcharge,  which  might  be  sufficient  in  an 
ordinary  case  of  dealing  between  individuals,  is  not  suf- 
ficient here.  It  was  not  incumbent  on  the  executors  or 
devisees  to  prove  the  account,  and  certainly  not,  to  show 
that  the  heads  under  which  the  charges  were  made,  em- 
braced only  such  things  as  were  properly  described  in  the 
charge. 

The  item  of  $1,165  is  also  reduced,  upon  proof  show- 
ing that  the  testator  had  received  several  hundred  dollars, 
the  proceeds  of  the  money  left  with  James  at  Tully,  and 
had  appropriated  it  in  purchasing  adjacent  lands,  after* 
wards  conveyed  with  the  will  to  James  and  David.  Bat 
there  is  no  proof  of  the  circumstance  under  which  this 
sum  was  received,  nor  whether  compensation  may  not 
have  been  made  for  it.  And  if  the  testator  was  compe- 
tent, and  desirous  of  doing  justice,  eveiy  allowable  pre- 
sumption should  be  indulged,  rather  than  suppose  that 
this  charge  should  have  been  plainly  made,  when  the 
testator  had  in  fact  received  back  a  large  part  of  the 
money. 

A  third  charge,  the  item  of  $640  for  logs,  &c.  at  Tully, 
was  reduced  in  the  accounts  both  of  James  and  David, 
upon  proof  that  the  logs,  lumber,  &c.  at  Tully,  at  a  par- 
ticular time  were  sold  for  a  small  sum,  which  was  divided 
between  James  and  David,  and  were  not  worth  more. 
But  it  is  not  shown  that  they  had  not  received  the  benefit 


Digitized  by  VjOOQ  IC 


SPRING  TERM  1847.     ,  67« 


t)f  other  logs,  lumber.  &c.,  or  of  other  work  of  the  mill,   Neuon/sEx'hju 
which  might  have  been  referred  to  in  the  charge.     The        Nbljow. 
probability  is  that  they  had. 

No  other  charges  were  reduced.  But  it  is  alledged  for 
error,  that  the  charge  of  $2,000  in  each  of  these  accounts 
"for  cash  spent  for  you  in  building  mill  and  in  various 
other  ways,'*  was  not  expunged  or  reduced.  Upon  this 
charge,  however,  there  is  no  direct  proof.  But  if  it  is  to 
be  inferred  that  the  whole  of  it  referred  to  expenses  in 
building  the  mill,  which  was  afterwards  conveyed  to 
James  and  David  as  an  advancement  at  the  sum  of 
$12,000,  of  which  $6,000  is  charged  to  each  in  this  ac- 
count, it  would  only  prove  that  the  testator  considered 
the  mill  as  being  worth  $16,000.  and  that  he  believed  it 
just  to  make  the  additional  charge  in  equalizing  the  dis- 
tribution of  his  estate.  Whether  if  it  were  so.  be  was 
right  or  not,  we  need  not  decide.  We  should  not  even 
upon  the  hypothesis  assumed  for  the  explanation  of  this 
charge,  nor  upon  any  other  ground  appearing,  consider 
the  Court  as  authorized  to  expunge  it. 

We  need  only  add.  that  the  same  principles  which  ap- 
ply to  the  attempt  to  reduce  the  charge  against  James  and 
David,  apply  also  to  the  attempt  on  the  part  of  the  ex« 
ecutors  to  increase  them.  And  that  there  is  no  sufficient 
evidence  of  fraud  or  imposition  in  making  up  the  ac- 
counts  or  the  will,  to  authorize  the  interposition  of  the 
Court  of  equity,  as  asked  for  in  this  case. 

Wherefore,  without  deciding  whether  under  uny  state 
of  evidence,  the  charges  against  James  and  David  Nel- 
son, in  the  will  of  John  Nelson,  might  not  be  corrected, 
the  decree  making  the  corrections  as  above  noticed,  is 
reversed,  and  the  cause  remanded,  with  directions  to  dis^ 
miss  the  bill  of  James  Nelson,  and  cross  bill  of  David 
Nelson's  heirs,  and  for  further  proceedings  on  the  bill  of 
the  executors  not  inconsistent  with  this  opinion. 

Fry  and  Loughborough  for  appellants  ;  Pirilc  ^  Speed 
for  appellee. 
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EjKCTitfSNT.     Giltner,  &c.  vs  Trustees  of  CarrolUcm. 

Case  160.  Appeal  prom  the  Carroll  Circuit, 


October  8 


Case  staled. 


Il  is  not  error  to 
permit  a  declara- 
tion in  ejectment 
to  be  amended 
b]r  adding  a  de- 
mise in  the  name 
of  the  same  les- 
sors for  the  same 
land  before  ap- 
pearance ;  nor  to 
permitan  amend- 
ment after  ap- 
pearance, if  no 
other  tiile  bat 
that  relied  upon 
in  the  original 
^demise  is  to  be 
offered  in  'evi- 
dence. 


Practice  in  suits  at  law.     Towns,     Trustees. 
Jo  DOB  Brbcr  delivered  the  opinion  of  the  Cosit 

This  was  an  ejectment  by  the  Trustees  of  Carroliton, 
to  recover  a  strip  of  land  claimed  to  be  within  the  boonds 
of  the  town.,  and  to  be  a  comcnoo  or  public  groHod  be* 
longing  to  it.  The  first  amended  demises  were  filed  be- 
fore  the  defendants  appeared  and  plead. 

The  lessors  were  the  same  as  in  the  original  decUta* 
tion.  and  the  demises  for  same  Laod.  The  amendment 
consisted  merely  in  laying  one  demise  in  the  names  of 
part  of  t'he  lessors,  and  the  other  tn  the  names  of  the  re- 
sidue. The  second  amendment  in  the  name  of  Cave 
Johnson,  who  it  app^rs.  was  the  survivor  of  the  trus- 
tees appointed  by  the  Legislature  in  1794,  was  filed  on 
the  same  day  the  tenants  in  possession  were  made  de- 
fendants. In  the  order  permitting  the  amendment  to  be 
filed,  it  is  stated  that  no  title  shall  be  shown  under  it,  ex- 
cept the  right  or  title,  which  might  be  in  the  lessor  as 
trustee. 

Under  the  circumstances,  it  seems  to  us  that  there  was 
no  error  in  permitting  either  amendment  to  be  filed. 

The  instructions  which  the  Court  below  gave  the  jury, 
embrace  substantially  the  law  of  the  case. 

It  sufficiently  appears  from  the  deed  of  Peachy,  the 
plat  of  the  town,  and  the  act  of  the  Legislature,  as  stated 
by  the  Court*  that  the  (own  was  bounded  on  the  w^esi  by 
the  Kentucky  river,  and  embraced  the  land  in  contest. 
The  inference  is  also  authorized  from  the  plat,  that  the 
land  in  contest  was  intended  for  public  use  aa  a  common 
for  the  use  of  the  town,  for  affording  free  access  to  the 
fiver  for  lading  and  unlading  boats,  &c.  Whether  the 
act' of  1799  divested  the  trustees  of  1794.  of  the  title, 
and  vested  it  in  the  trustees  appointed  by  the  former  act. 
It  is  not  material  (o  decide,  as  in  either  event  the  title  is 
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tn  the  lessors  or  the  plaintiff.  If  the  title  reryv«iined  in 
die  trustees  of  1794.  the  plaintiff  showed  title  in  the 
lessor,  Johnson.  If  it  vested  in  the  trustees  appointed 
in  1799.  then  he  showed  titie  in  the  heirs  of  Bullock,  the 
survivor. of  that  set  of  tiustees. 

The  conveyance  by  Johnson  to  the  defendants  or  those 
tinder  whom  they  claim,  upon  the  supposition  thai  the 
title  remained  in  him,  was  void.  Trasteesof  towns  have 
no  authority  to  convey  the  streets.  aUeys  or  public  groimds 
-and  such  conveyances  are  absolutely  void  a«  decided  by 
this  Court  in  Buckfher  vs  Tmslees  ef  Augusta,  (1  Mar- 
shall, 9;)  Kennedy* $  heirs  vs  Town  of  Cwingian^  (8 
Dana,  50.)  and  Trustees  of  Avgusta  vs  Perkins,  (3  A 
JHonroe,  437.) 

The  objection  to  the  statement  of  witnesses  that  the 
land  in  contest  had  been  oonsidered  and  used  as  public 
ground,  becomes  unimportant  in  the  view  which  we  have 
taken,  even  if  otherwise  it  would  have  been  available. 
£ul  we  are  inclined  to  think  (here  was  no  error  in  refu- 
sing  to  exclude  such  statements  in  &ny  view  of  the  case. 

In  regard  (o  the  objection  that  the  verd4ct  4S  against 
the  evidence,  we  are  not  satisfied  that  the  judgment 
ought,  upon  that  ground,  to  be  disturbed. 

Perceiving  no  error  to  the  prejudice  of  the  appellants, 
l!ie  judgment  is.  therefore,  affirmed. 

Hard,  Robertson  and  Hewitt  for  appellants;  Loug/tbo- 
rough  for  appellees. 


Bascom.  «e. 


The  trustees  of 
towns  hate  no 
authority  to  con- 
vey the  streets, 
alleys  and  pub- 
lic grounds,  and 
such  conTejran- 
ces  pass  no  title: 
(I  Mai^haU,9; 
8  Dana,  60;  3  B. 
Monroe,  437.) 


Wickliffe  vs  Bascom  and  others. 


Chancery. 
Case  161. 


Appeal  from  the  Bath  Circuit. 
Toions.     Executions.     Sheriffs. 
CaiEP  Justice  Marshall  delivered  the  opmion  of  the  Court  October 9. 

Is  1811.  the  town  of  Owingsville.   in   Bath  counly,      The  esiab]i.sh. 
was  established  on  the  lands  of  Thomas  D.  Owines  and  "*"^  ,?f  .  <*>• 

•n     nf       •<•  I  1     •  I  .         *,     .      J?  town  of  Owing*. 

K.  Meniiee.  and  on  their  motion,  by  order  of  the  Counly  Til le  recognized. 
Court  of  said  county,  bonds  were  executed  as  required 
by  the  act  of  1796.     The  order  slates  thai  due  advertise- 
Vol.  VII.  86 
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WioiLifft  ment  was  proved,  and  a  plan  oT  the  proposed  town  «> 
Baicom,  AC.  turned  and  ordered  to  be  recorded.  Trustees  were  also 
named  in  the  order,  which  was  properly  made  under  the 
statute.  The  town  has  existed  in  fact,  to  this  time,  and 
is  and  has  been  the  seat  or  justice  of  Bath  county.  There 
has  been,  of  course,  a  succession  of  trustees,  more  or 
less  regular,  to  the  present  time,  and  every  reasonable 
piesumption  will  be  indulged  in  favor  of  the  sufiicieacy 
of  the  proceedings  by  which  the  town  was  originally  es- 
tablished. 

It  appears  that  168*  acres  of  (be  land  condemned  for 
Ddoreev  sirainst  the  town,  was  claimed  by  Owings.  who  afterwards  re- 
©r pSt  *oV  "ho  reived  a  eooveyance  of  the  tract  of  2,908  acres,  which 
town  lou  by  Uie  jncludes  the  168*  acres  on  which  it  was  established,  and 

trustoet,     tboir  .         •    .  . 

nie,  6lc,  no  one  seems  to  have  asseited  an  opposing  claim  to  the 

168*  acres.  It  also  appears  that  the  trustees  had  not  laid 
off  into  lots  and  sold  more  than  30  or  40  acres  of  the 
168i,  until  the  year  1836;  when  under  two  deciees  of 
the  Bath  Circuit  Court,  directing  a  sale  by  the  trustees, 
if  they  should  think  it  proper  to  make  sale,  and  if  not, 
by  a  commissioner,  of  so  much  of  the  unsold  part  of  the 
town  as  might  be  sufficient  to  satisfy  the  demands  set  up 
by  the  complainants  against  Owings,  as  evidenced  by 
judgments  and  executions  thereon  returned,  "no  proper- 
ty,*' the  tiustees  proceeded  to  sell  the  residue,  or  a  large 
part  thereof,  in  lots,  taking  bonds  payable  to  the  attach- 
ing complainants.  Upon  the  return  of  their  report  of 
sales,  the  Court  decreed  that  deeds  should  be  made  and 
possession  delivered  to  the  purchasers,  which  was  done. 
The  present  bill  was  filed  in  1837.  by  Wickliffe,  claim- 
The  sutement  ing  that  he  and  those  under  whom  he  claims,  were,  be- 

biiifiiedlniss?!  I^re  the  bills  rn  the  cases  above  referred  to  took  effect  as 
attachments,  invested  with  whatever  interest  Owings  had 
in  the  unsold  portion  of  the  168*  acres,  and  impeaching 
the  decree  and  sale  as  erroneous  and  fraudulent.  The 
trustees  of  the  town,  the  complainants  in  the  two  suits,  Bas- 
com  and  others  who  had  purchased  the  lots  at  the  sale, 
and  also  various  persons  under  whom  Wickliffe  claimed 
an  interest  in  the  title  of  Owings,  were  made  parties, 
and  the  bill  prayed  for  special  and  general  relief.  Upon 
the  hearing  the  bill  was  dismissed ;  and  the  case  has 
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been  brought  to  this  Couit  ori  a  record  of  more  <ha»  900      Wicbmctb 
pages,  coiisisliag,  in  addition  to  the  pleadings,  almost     Baicom^jic. 
entirely  of  the  documents  of  title  aad  the  judicial  pro- 
•ceedings  under  which  Wickliffe  claims. 

Among  the  documents  of  title  relied  on  by  Wickliffe,  ir  the  decision  of 

.   ,       r  ..  L.irjTfc         the Circiit Court 

are  au  article  of  compromise  between  himseli  and  JtSas-  be  light,    this 
com,  dated  two  days  after  the  sale  of  the  lots  under  the  |^e',te,^^^o^h 
<lecree,  and  a  deed  from  Bascom  to  Wickliffe,  made  about  ^^  [2J***ci*cuU 
one  year  later,  in  execution  of  the  compromise,  and  after  Court  may    be 
Bascom  and  other  purchasers  bad  been  invested  with  the  ^'^'' 
title  to  the  lots.     In  both  <if  these  instruments  Bascom 
«cta  not  only  for  himself  but  also  as  the  attorney  in  fact 
of  Thomas  D.  Owings,  both  in  his  own  right  and  as  ad- 
4ni«islrator  with  the  will  annexed,  uf  T.  J.  Owings,  de- 
ceased ;  and  the  deed  purports  to  convey  several  tracts  of 
Jand  or  the  grantor's  interest  therein.     One  question 
|[reatly  litigated  in  the  case  is,  whether  this  compromise 
and  deed  transferred  the  interest  of  Bascom  in  the  lota 
45old  under  the  decrees.     But  we  deem  it  unnecessary  to 
decide  this  question,  foi  so  far  as  Wickliffe  claims  under 
Bascom  he  cannot  impeach  the  decree  which  is  the  foun- 
dation of  Bascom  *s  title;  and  his  claim  being  founded 
on  a  deed  from  Bascom,  who  had  the  legal  titlo  by  con- 
veyance from  the  trustees  of  Owingsville,  his  remedy  at 
law  is  complete,  if  the  deed  covers  thelotft,  and  if  it  does 
not,  he  has  no  right  under  Bascom,  for  the  deed  is  cer- 
tainly as  extensive  as  the  compromise.     And  although 
Che  Circuit  Court  seems  to  have  been  of  opinion  that  the 
deed  does  not  embrace  these  lots,  and  to  have  dismissed 
the  bill  on  that  ground,  at  least  in  part,  yet  as  there  is  no 
decree  for  altering  the  teirnsor  effect  of  the  deed,  and  aa 
the  reason  which  we  have  already  given  was  a  sufficient 
and  proper  ground  for  dismissing  the  bill  so  far  as  Bas- 
com was  concerned,  the  reason  given  by  the  Court  below 
whether  right  or  wrong,  is  not  conclusive,  and  does  not 
require  revision  by  this  Court  in  the  present  case.    The 
dismissal  of  the  bill  is  not  a  bar  to  the  legal  remedy  upon 
the  deed,  if  there  be  one,  because  the  Court  had  no  ju- 
risdiction to  give  Wickliffe  relief  upon  the  deed,  and  any 
other  reason  given  is  not  conclusive. 
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WicRLi»rB  ^g    T.   D.    Owings,    whose   interest  Wicbliffe  alsa 

B^scQM.dtc.      claims  by  the  same  deed,  was  a  party  to  the  svitaud  de^ 
~Z  .7    crees.  Wickliffe,  if  he  acquired  any  interest  from  hiiu  iq 

title  under  a  par-  the  subject  of  the  suit,  was  bound  by  the  decrees  as  fally 
bound  V""*de-  ^^  Owings  himself  was.  But  as  whatever  intcresl  Ow- 
cree  made  in  that  jngg  bad  either  in  the  lots  or  ihtir  proceeds,  was  com- 
pletely divested  by  the  decree  and  sale  and  delivery  of 
passession,  we  do  not  perceive  that  Wicklifle  acquired  or 
could  acquire,  any  interest  in  the  subject  of  the  suit, 
from  T.  D.  Owings.  by  a  deed  conveying  as  this  do«s, 
among  other  tract;},  the  tract  of  2, 90S  acres  described  as 
patented  to  G.  N.  and  conveyed  to  Owings,  though  with 
the  additional  words,  **it  being  tl>6  tract  of  land  including 
the  town  of  Owrngsville.*'  Oviings  bad  not,  either  ai 
the  date  of  the  deed  or  of  the  conf>{>roniise,  any  iuierest 
in  the  lots  or  their  proceeda,  which  could  pass  by  ihi* 
conveyance.  No  \efereuce  is  made  in  the  deed  to  any 
such  interest,  and  Wickliffe  did  not  acquire  by  it  the  right 
to  prosecute  either  a  writ  of  error  or  a  bill  of  review  iu 
the  n-ame  of  Owings,  and  mttch  less  a  right  in  his  own 
name,  to  claim  the  lots  or  their  proceeds.  The  same 
deed  also  professes  to  convey  the  interest  of  T.  J.  Ow- 
ings in  the  tract  of  2,908  acres,  described  as  above. 
Whatever  interest  T,  J  Owiags  had  was*  acquired  under 
executions  agd*insl  T.  D.  Owings,  in  virtoe  of  which  hrs 
title  in  the  tract  of  3,908  acres  had  been  sold  before  iht 
attachment  bills  took  effect.  But  the  question  is  whether 
any  interest  in  the  lots  or  land  now  in  question,  passed 
under  the  execution  sale  at  which  T.  J.  Owings  pur- 
chased ;  and  as  we  perceive  nothing  which  can  give  to 
this  purchase  any  more  direct  bearing  on  the  town  or 
greater  effect  in  passing  any  land  or  interest  in  the  tow  n 
than  the  other  exectHion  purchasers  under  which  Wickliffe 
claims  should  have,  we  shall  consider  the  question  of  the 
interest  acquired  under  these  sales  under  one  view. 

In  addition  to  the  claim  under  the  purchase  of  T.  J. 
Owings,  Wickliffe  claims  the  interest  acquired  by  Luke 
Tiernan,  who  purchased  in  18S7.  under  his  own  execu- 
tion, and  that  of  Comegys  &  Freshens  against  T.  D. 
Owings,  &c..  and  the  interest  acquired  by  Ellicott  and 
Meredithi  who  purchased  under  the  execution  of  Smith 
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Against  Owiiigs,  &c.  io  1829,  and  also  any  interest  which  WicKuwii 
James  Suddilh  may  have  acquired  by  a  purchase  of  the  Bjocom,  ac. 
fight  to  ledeem  the  tract  of  2,908  acres  within  twelve 
months  fiom  the  purchase  of  T.  J.  Owings  or  of  otheis. 
But  as  this  iightof  redemption  was  never  exercised,  that 
interest  had  ceased  absolutely,  long  before  Wicklifie  ob- 
tained a  deed  from  Suddilh.  These  levies  and  sales  were 
made  in  general  terms,  designating  the  subject  of  the 
levy  as  the  tract  or  as  the  estate  or  right,  title  and  interest 
of  Owings  in  the  tract  of  2,908  acres,  which  in  the  case 
of  Tiernan*s  purchase  and  that  of  Ellicott  and  Meredith, 
was  furthei  described  as  having  been  patented  to  George 
Nicholas,  and  conveyed  by.  &c.  to  T.  D.  Owings,  with 
the  additional  words,  **being  the  tract  including  the  town 
of  Owingsville.**  It  doe^  not  appear  that  in  any  of  these 
cases  there  was  either  in  the  levy  or  sale  or  deed  to  the 
purchaser,  a  particular  designation  of  any  interest  in  the 
town  of  Owingsville.  or  in  any  lots  oi  parcels  of  land 
therein.  Nor  does  it  appear  that  Owings  surrendered 
any  such  interest  to  these  executions  or  any  of  them,  or 
that  he  made  any  surrender  by  which  the  levies  might  t>e 
understood  to  embrace  any  interest  which  they  would  not 
otherwise  reach.  There  was  in  fact,  no  reference  to  the 
town  of  Owingsville,  in  any  of  these  levies,  sales  or  deeds 
except  in  describing  the  tract  levied  on  as  being  the  tract 
including  the  town  of  Owingsville. 

From  this  statement  of  facts,  it  is  entirely  clear :  1st, 
That  unless  Owings  had  an  interest  in  this  unsold  part 
of  the  town,  which  was  by  law  subject  to  levy  and  sale 
under  execution  as  land  or  an  interest  in  land,  no  inter- 
est whatever  passed  from  him  to  the  purchasers,  in  or  to 
the  said  unsold  part  of  the  town,  by  virtue  of  any  or  all  of 
these  executions,  levies,  sales  and  deeds.  And  2d.  That 
if  he  had  any  such  interest,  the  levies,  sales  and  oflScer's 
deeds,  making  no  reference  thereto,  but  merely  referring 
to  his  interest,  that  is,  his  legally  vendible  interest  in  the 
tract  of  2,908  acres,  described  either  by  boundary  or  as 
patented,  &,c.,  and  as  being  the  tract  including  the  town 
of  Owingsville  did  not  pass,  and  were  not  intended  or 
understood  to  pass  any  such  interest. 
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WiCKLifrs  The  first  of  these  propositions  being  too  obvious  toad- 

Bajoom,  AC.  mit  of  question,  the  only  enquiry  under  thai  proposition 

Arieratownhas  is,  whether  Owings  had  any  such  interest,   and  we  pro- 

wu°b ii8hed!'*the  c®6^  ^o  enquire  what  interest  he  had  or  could   have  had 

original  proprie-  j^  t^g  uosold  pail  of  the  town.     Bv  the  legal  establish- 

lor  has  not  PUf  h  *^  .  .       .         •         . 

interest  in  ibe  menl  ol  the  lowu,  the  title  vested  by  law  in  the  trustees 
subjea  o?  levy  to  the  extent  of  the  boundary  designated  in  the  plan  ac- 
Sxecu'uin  "wUh-  voiding  to  which  it  was  established;  and  the  subsequent 
out  iiid  consent-  conveyance  to  Owings  from  the  representative  of  the 
become^ Tested  patentee,  if  effectual,  enured  to  the  benefit  of  ihe  tius- 
iSe^towa^"'°^  lees  to  the  same  extent.  Owings  as  the  proprietor  who 
had  esiablished  the  town  on  his  land,  had  no  lighl  against 
the  tiustees,  except  thai  of  receiving  ihe  proceeds  of 
sales  of  the  lots,  and  the  righl  of  having  timely  and  fair 
sales.  The  contingency  of  there  being  no  sale  of  loU. 
and  no  town  in  fact,  had  not  happened,  and  its  conse- 
quences need  not  be  considered.  To  the  extenl  that 
lots  had  been  sold  by  the  tiustees,  there  was  no  r^ 
versionary  interest  in  Owings,  even  upon  the  unsapposa- 
ble  contingency  of  the  cessation  of  the  lown.  His  title 
to  that  extent  at  least,  had  passed  from  him  absolutely. 
And  the  purchasers  having  paid  for  and  improved  Ibeii 
lots,  as  part  of  the  town  established  by  law,  to  the  extent 
of  the  designated  boundary,  and  the  title  being  io  the 
trustees  to  that  extent,  for  the  purposes  of  a  town,  it  is 
by  no  means  certain  that  the  original  proprietor  would  be 
entitled,  without  the  consent  of  these  new  proprietors,  or 
at  least  of  the  trustees,  to  a  resumption  or  leconveyanoe 
of  any  portion  of  the  town  tract,  on  the  ground  of  its  be- 
ing unnecessary  for  the  purposes  of  the  town.  If  there 
be  any  such  right,  it  is  equitable  only,  and  is  a  right  U> 
appeal  to  the  sound  discretion  of  the  Chancellor  for  a 
restoration  of  the  excess,  on  the  ground  that  he  had  im- 
providently  or  in  mistake,  appropriated  too  much  land 
for  the  town.  Whether  the  Chancellor  would  have  pow- 
er to  grant  the  relief  desired,  or  to  entertain  the  quesiioo, 
need  noi  be  considered,  as  the  right  of  making  the  appeal 
to  him,  if  an  established  one,  would  be  purely  equitable, 
and  not  a  legal  right  subject  to  execution.  The  right  to 
appeal  to  the  trustees  themselves  for  their  consent,  or  for 
a  conveyance,  is  of  course  not  a  legal  tille  in  the  land. 
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And  the  right  to  demand  and  receive  from  them  the  pro-      WrcKum 
ceeds  of  sale  of  lots  has  been  determined  not  to  be  of     Bmcom.m. 
that  nature,  and  is  certainly  not  Jiable  to  seizure  and  sale 
as  an  interest  in  land. 

But  it  is  urged  that  Owings  was  in  possession  of  this 
unsold  part  of  the  town»  and  that  this  possession  was 
itself  a  legal  interest  subject  to  levy  and  sale.  If  this  be 
so,  and  if  the  possession  were  in  fact  levied  on  and  sold, 
it  certainly  never  was  delivered  under  such  sale,  but  was 
absolutely  terminated  by  delivery  to  the  purchasers  from 
the  trustees  under  the  decrees  before  mentioned.  And 
being  moreover  a  possession  presumably  held  under  them 
and  by  their  sufferance,  it  could  have  presented  no  obsta- 
cle  to  any  sale  by  them  in  their  character  as  trustees, 
Avhether  held  by  Owings  himself  or  by  one  claiming  un- 
der him.  It  is  not  shown  that  there  was  any  adverse 
possession  by  which  a  title  was  acquired  as  against  the 
trustees.  And  an  actual  levy  and  sale  and  delivery  of 
such  possession  as  there  was,  would  not  if  made,  have 
•given  to  the  purchaser  any  right  to  question  the  decree  or 
the  actings  of  the  trustees  under  it.  But  this  point  is 
immaterial,  as  Owings,  who  remained  in  possession,  was 
a  party  to  the  decrees,  and  the  possession  was  actually 
transferred  in  obedience  to  them.  Without  pushing  this 
enquiry  further,  we  are  entirely  satisfied  that  Owings  had 
at  most  nothing  more  than  a  bare  possession  by  suffer- 
ance, of  this  unsold  part  of  the  town,  with  the  right  to  the 
proceeds  of  its  sale  whenever  sold  by  the  trustees,  and 
with  some  undefinable  right  of  having  this  unsold  land, 
or  some  portion  of  it.  relieved  from  his  appropriation  of 
it  as  a  part  of  the  town,  and  that  none  of  these  rights 
were  subject  to  seizure  and  sale  under  the  execution,  un- 
less the  bare  possession  might  be.  And  as  this  posses, 
sion  whether  levied  on  and  sold  or  not,  remained  in  Ow- 
ings until  transferred  under  the  decrees,  it  is  clear  that  if 
any  interest  in  this  part  of  the  town  was  acquired  under 
these  execution  sales,  being  absolutely  subject  to  the  de- 
-crees,  it  ceased  with  the  sale  and  delivery  of  possession 
made  under  them,  and  certainly  is  unavailable  to  Wick- 
iiSe  as  the  vendee  from  the  purchasers. 
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WicKf-fFFK  This  coacluslon  would  render  the  second  proposition 

Bascom,  AC  aboTB  stated  in  reference  to  these  execution  sales,  of  no 
-  consequence  in  the  case,  were  it  not  that  the  transactions 
and  documents  by  which  Wickliffe  claims  title  or  inter- 
est from  other  sources,  being  fourujed  on  and  plainly  le- 
ferring  to  the  execution  sales,  which  have  been  consider- 
ed, it  becomes  necessary  to  ascertain  with  reference  to 
this  unsold  part  of  the  town,  the  extent  of  those  sales  as 
made,  or  intended  or  understood  to  have  been  made,  ia 
Older  to  ascertain  whether  Wicklifie  has  acquired  any  in- 
terest in  this  part  of  the  town  from  these  other  sources. 

The  possession,  which,  if  subject  to  execution,  was  the 
only  interest  that  was  subject,  did  not  pass,  and  could 
not  have  been  understood  to  pass  by  the  sales.  This  is 
demonstrated  by  the  fact.  Was  it  in  fact  levied  oo,  or 
was  any  other  interest  of  Owings  within  the  town  levied 
on,  or  supposed  to  have  been  levied  on  and  sold?  For 
the  solution  of  these  questions,  the  record  furnishes  no 
facts  in  addition  to  those  already  stated,  except  ihe  prices 
bid  at  the  several  sales,  and  in  some  instances,  the  vala- 
tion  by  valuers  of  the  land  or  interest  levied  on.  The 
valuation,  however,  is  not  more  speci6c  in  designatiag 
the  particular  subject,  than  the  levies  as  returned  by  the 
olTicer,  and  the  piices  bid  fall  far  below  the  valuations. 
The  question  is  to  be  determined  by  construction  of  the 
language  of  the  returns,  in  reference  to  the  duties  of  the 
ofRcer  and  the  nature  of  the  subject,  or  interest  as  to 
which  the  question  is  made. 

It  was  probably  uncertain  what  interest  Owings  had  in 
It  i3  the  duty  of  the  tract  of  2,908  acres.     The  title  to  the  town,  however. 

an  officer    levy-  •  /.  •  •       .  11.  mi 

ing  on  land  to  had  passed  from  bun  by  public  and  notorious  act.  The 
ture^o?  fhe  right  reference  to  the  town  in  describing  the  tract,  shows  that 
ilwcd  np^oli,  R^  '^  w^s  known  to  the  officer.  This  reference  was  made  to 
which  he  offers  identify  the  tract  as  being  the  one  which  includes  the 

for  sale:    {8  Da-  '      .  ...  ,^       ,  .       ,-  .   .     j 

7ia,  199.)  town,  and  not  to  indicate  that  the  town  itself  was  mtenn- 

ed  to  be  levied  on  and  sold.  Il  is  the  duty  of  an  officer 
levying  an  execution,  to  designate  as  far  as  may  be,  the 
natuie  of  the  interest  to  be  sold,  and  if  there  be  several 
adjoining  parcels  held  by  ihe  same  debtor,  which  might 
as  to  their  extent,  be  described  by  one  boundary,  still  if 
there  be  a  substantial  difference  in  the  interest  which  he 
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has  in  each,  as  if  he  be  mortgagor  of  one.  (tfnanlin  com-  wiow-im 
tnon^of  another,  and  tenant  for  life  of  the  third,  it  is  the  BAaooM,  ^a 
duly  of  the  officer  tomakelbe  proper  discrimination  and 
Tiot  by  a  sale  en  masse,  to  sacrifice  the  whole :  Daughtriy 
vs  Lynihicum,  (8  Dana,  199.)  In  regard  to  town  prop- 
erty, the  law  and  usage  has  established  the  practice  erf 
selling  lots  separately,  and  they  are  usually  sold  and  con- 
'veyed  by  number.  To  this  practice  the  record  before  us 
shows  that  the  officer  who  levied  most  of  these  executions 
had  conformed,  in  regard  to  lots  in  the  same  town,  sold 
ninder^xecutions  between  the  same  parties,  and  in  which 
as  may  be  presumed.  Owings  had  an  interest  certainly 
Gubjeci  to  execution.  Whether  he  had  any  such  interest 
in  the  unsold  part  of  the  town,  was,  as  has  been  seen, 
extremely  uncertain.  And  if  he  had.  this  interest  was 
of  a  peculiar  nature,  requiring  ^cdfscrimirK!€idn,  ^it  the 
oDtcer  intended  to  sell  it  as  well  as  the  interest  in  the 
tract  outside  of  the  town.  The  levy  and  sale  as  made, 
fiot  only  makes  no  such  discrimination,  but  having  been 
jnade  in  general  terms,  referring  to  the  town  only  as  des- 
<:riplive  of  the  tract,  they  furnish  no  presumption  that  the 
^iScer  intended  to  sell  any  interest  in  the  town.  There 
is.  indeed,  no  presumption  that  knowing  the  title  to  the 
468i  acres  hed  been  vested  in  the  trustees,  and  that  the 
interior  portion  of  the  larger  tract  had  been  condemned 
ond  appropriated  as  a  town,  he  supposed  Owings  had  any 
interest  in  the  unsold  portion,  which  could  be^jevied  on 
ond  sold.  And  as  the  presumption  is.  that  if  he  had  sup- 
posed there  was  such  an  interest,  and  had  intended  to 
levy  on  and  sell  it.  he  would  have  designated  it  at  least 
60  far  as  to  call  it  the  interest  -of  Owings  in  ihe  unsold 
-part  of  Owingsville.  the  fair  inference  from  all  these  con- 
siderations is,  that  he  neither  intended  to  levy  on  such 
interest  nor  was  understood  -by  himself  or  others  to  have 
done  it.  It  might  be  assumed  that  ordinary  bidders, 
though  standing  in  the  midst  of  the  town  and  bidding  for 
n  large  tract,  or  for  the  interest  of  Owings  in  a  large  tract, 
described  as  being  the  tract  which  included  the  town,  but 
without  reference  to  any  interest  in  the  town,  would  not 
have  supposed  that  the  officer  was  selling  the  town  or  any 
part  of  it.  Such  sales  in  mass,  under  vague  and  general 
Vol.   VII.  87 
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WicKLim  terms,  are.  when  made  by  public  officers  uoder  execol/on, 
BA3ooM,*n.  contrary  to  the  objects  of  the  law,  and  when  sustainable 
ntall,  should  rather  be  restricted  to  their  narrowest  than 
extended  to  their  broadest  import.  At  any  rate  they 
should  receife  such  reasonable  construction  and  effect  u 
would  most  probably  comport  with  the  intention  of  those 
concerned,  and  with  the  understanding  of  the  parties  sod 
or  the  public  at  the  time.  The  remaining  source  of  title 
or  claim  arose  in  the  following  manner: 

It  appears  that  in  1824,  Owings  conveyed  (o  sii  per- 
Theleryoraa  sons,  who  were  bound  for  him  in  various  debts,  a  large 
rfarVeTracTS'  Property  in  trust  or  mortgage  for  their  indemnity.  The 
^a"f  had  ^been  ^®^^  conveys  several  tracts  by  description,  ai>d  also  a 
laid  off  into  town  bouse  and  lot  in  Mountsterling.  *'and  all  other  lands 
in  trustees,  and  ^nd  lots  held  or  claimed,  inlaw  or  in  equity,  by  the  said 
ff^dUlSS  O^^'ings  in  the  Stale  of  Kentucky."  A  large  portion  of 
it  as  Ae  tract  i||e  lands  conveved  by  this  deed  having  been  purchased 

upon  which  the    ,      _.  ,'     ,  .  »     .        .     .  * 

town  is  estab-  by  Tiernan  under  hts  executions,  and  the  judgment  of 
liduding**'  tS  Smith  for  more  than  $25,000.  for  which  some  of  the 
import  a* saie"o?  f'^o'^^^^g^es  were  bound,  being  still  unsatisfied,  Wickliffc, 
the  proprietor's  ^ho  attorney  of  Tiernan  and  also  of  Ellicott  and  Mere- 
town.  ^  dith,  who  as  trustees  of  Smith,  had  control  of  his  judg- 
ment, having  caused  the  execution  on  it  to  be  levied  on 
the  lands  purchased  by  Tiernan,  made  an  arrangement  of 
compromise  with  the  mortgagees,  by  which  Wickliffe, 
for  Ellicott  and  Meredith,  was  to  purchase  under  Smith's 
executions,  all  of  the  land  which  Tiernan  had  bought, 
(on  which  Smith's  executions  had  been  levied,)  andwu 
to  bid  therefor  the  whole  amount  of  Smith's  executions; 
in  consideration  of  which  the  mortgagees  were  to  pay 
$10,500  to  Tiernan,  in  effect  to  quiet  or  remove  his  title, 
and  were  also  to  release  to  Ellicott  and  Meredith  to  the 
extent  of  the  lands  above  referred  to;  and  other  persons, 
among  whom  was  J.  Suddith,  who  had  also  purchased 
some  of  the  same  lands,  were  in  like  manner  to  release 
to  Ellicott  and  Meredith.  It  has  already  been  seen  that 
the  unsold  part  of  the  town  of  Owingsville  was  not  levied 
on  under  any  of  these  executions ;  and  the  sales  having 
been  made  under  Smith's  executions,  and  Wickliffe  hav- 
ing, as  agreed  on,  bid  for  and  purchased  the  lands,  and 
the  officer  hnving  conveyed  them  to  Ellicott  and  Meredith, 
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by  deed  describing  the  tract  of  2.908  acres,  in  the  man-  Wjcmaitk 
ner  already  commented  on,  the  mortgagees  of  Ovvings.  in  Bascou,  *c 
Jlovember  1829.  only  a  few  weeks  after  the  dale  of  the 
compromise,  released  and  conveyed  their  inteiest  as  they 
bad  agreed  to  do.  This  deed  recites  the  levy  of  Smith's 
executions  and  the  purchase  by  Ellicott  and  Meredith, 
and  the  conveyance  to  them  by  the  officer,  of  various 
tracts  of  land,  and  among  them  the  tract  of  2.908  acres, 
described  as  in  the  officei's  deed,  and  as  before  stated, 
and  reciting  that  they  had  agreed  to  terms  of  compromise, 
and  that  WicklifTe,  as  agent  for  Ellicott  and  Meredith, 
had  agreed  to  bid  for  and  receive  the  above  described 
tracts  of  land  in  full  discharge  and  satisfaction  of  the 
debt  of  Smith  ;  it  goes  on  in  consideration  of  the  premi 
aes»  and  particularly  in  consideration  of  the  party  of  the 
second  part  receiving  this  release  and  the  lands  above 
described,  in  full  discharge,  &c.,  and  in  consideration  of 
one  dollar,  &c.,  to  grant,  bargain,  sell,  release  and  con- 
vey all  the  right,  title,  interest,  claim  and  demand  whic^ 
they,  the  mortgagees,  have  in  and  to  the  above  described 
lands  and  premises,  as  derived  under  the  mortgage  or  un. 
der  the  purchase  of  any  person  in  trust  for  them,  &g. 
They  also  agree  to  warrant  the  title  so  far  as  the  same  is 
vested  in  them  as  above  described,  as  the  true  intent 
and  meaning  of  this  conveyance  is  for  the  party  of  the 
£rstpart  to  release  to  the  party,  &lc.,  all  the  right  which 
they  have  as  above  described,  in  the  said  property. 

However  extensive  may  have  been  the  scope  and  effi- 
cacy of  the  deed  from  Owings  to  his  mortgagees  in  in. 
vesting  them  with  all  the  rights,  legal  or  equitable,  which 
he  niight  then  have  had  within  the  tov\n  of  Owingsville 
or  within  the  168^  acres  of  land,  we  are  of  opinion  that 
the  release  or  conveyance  from  said  mortgagees  to  Elli- 
cott and  Meredith,  is  not  more  extensive  than  the  purcha- 
ses  of  Tiernan,  and  at  any  rate,  not  moie  extensive  than 
the  purchases  under  the  executions  of  Smith,  as  provided 
for  by  the  agieement  of  compromise,  and  referred  to  ex- 
pressly in  this  deed;  and  as  the  sales  under  those  execu- 
tions did  not  include  any  portion  of  the  unsold  land  or 
lots  in  the  town  of  Owingsville,  which  were  afterwards 
sold  under  the  decrees  above  referred  to,  it  follows  that 
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wicKLirrr  no  such  Interest  was  conveyed  by  tliis  deed,  which  is  uoi 
BiiscoM,  AC.  only  Founded  on  the  compromise  and  recites  the  purchs- 
ses  made  in  pursuance  of  it.  but  is  evidently  intended  as 
a  mere  release  of  such  title  as  the  grantor  had  in  and  to 
the  lands  purchased  by  the  grantees  as  described  in  the 
sales  and  deeds  of  the  officer.  Its  terms  import  nothing 
more,  and  especially  when  construed  as  they  should  be, 
with  reference  to  the  recitals  and  consideration,  which 
are  staled  for  the  purpose  of  showing  the  intent  of  the 
deed'.  There  is  nothing  to  show  that  the  deed  was  in- 
tended or  understood  to  go  further.  Then  if  the  mortga- 
gees might  have  complained  of  the  decrees  as  having  been 
rendered  without  making  them  parlies,  or  of  the  sales  as 
having  been  made  unnecessarily,  or  at  inadequate  prices, 
or  fraudulently,  or  of  the  proceeds  having  been  decreed 
to  others,  and  if  they  might,  upon  any  of  these  grounds, 
have  sought  relief,  still  the  interest,  if  they  had  any  which 
might  have  been  affected,  remained  in  them  so  far  as  this 
deed  was  concerned,  and  not  having  been  conveyed  to 
Ellicott  and  Meredith,  could  not  have  passed  to  Wickliffe, 
as  claiming  from  or  through  them  His  bill  to  impeach 
the  decrees  and  sales  cannot,  therefore,  be  maintained  in 
tirtue  of  any  interest  derived  through  them  under  this 
deed  from  the  mortgagees  of  Owings.  The  decrees  and 
conveyances  by  which  Wickliffe  has  concentrated  the 
titles  of  Tiernan  and  Smith,  or  Ellicott  and  Meredith  in 
himself,  have  not  and  could  not  give  greater  extent  or 
eflScacy  to  those  titles,  or  to  the  execution  sales  ondei 
which  he  claims.  Whether  the  deed  from  Bascom  is  to 
be  restrained  in  its  construction  and  operation,  so  as  to 
pass  no  interest  in  the  town  of  Owingsville  or  the  unsold 
part  thereof,  we  need  not,  as  already  shown,  decide  in 
this  case,  as  an  affirmative  conclusion  would  not  author- 
ize Wickliffe  to  impeach  the  decrees^. 
Wherefore,  the  decree  is  affirmed. 
Morehead  if  Rted  and  Loughborough  for  appellant; 
Apperson  for  appellees. 
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Flournoy  vs  Johnson  &  Tingley.  Chancery. 

Error  to  the  McCkacken  Circuit.  Case  162. 

Devises.     Uses,     Trusts,     Chancery  jurisdiction. 

Chief  Justice  Marshall  delivered  the  opinioD  of  the  Court.  October  11 

It  was  in  effect  decided  in  tlie  case  of  Cosby  vs  Ftr-   Cosby  v»  Fergus 

-___-        ,,,   «,,*v,  ..        .  II    8071 J  (3  J.  J.  Mar. 

guson,  (3  /.  J.  Marshall,  264,)  that  a  provision  in  a  deed  264,)  cii«d,  and 
of  trust  for  the  benefit  of  a  man  and  his  family,  is  to  be  ^^Qn^  approba- 
regarded  as  securing  a  benefit  and  interest  to  the  family, 
which  if  the  deed  be  valid,  cannot  be  subjected  to  the 
debts  of  the  husband,  and  that  the  benefit  secured  to  him 
as  distinct  from  that  secured  to  his  family,  is  the  only 
interest  which  can  be  subjected.  And  as  the  trust  crea- 
ted by  the  will  of  Jourdan  Flournoy,  for  the  * 'special  use 
and  benefit  of  his  son  William  and  his  family,  if  he 
should  have  one."  is  if  effectual  at  all,  with  regard  to  the 
benefit  intended  for  the  family,  precisely  of  the  same  na- 
ture, it  follows  on  the  authority  of  the  case  referred  to, 
that  if  the  trust  was  effectual  and  subsisting  at  the  time, 
no  interest  in  the  trust  property,  (slaves,)  was  subject  to 
the  execution  of  Johnson  &  Tingley  against  William 
Flournoy,  except  such  as  upon  a  fair  estimate  of  the  val- 
ue of  the  benefit  secured  to  him  as  compared  with  the 
value  of  the  benefit  secured  to  his  family,  would  appear 
to  be  his  proportional  interest  in  the  property. 

Assuming  that  this  interest,  partial  and  involved  as  it     The  interest  of 
was,  might  be  the  subject  of  levy  and  sale  under  execu-  catuiqueU'^ta 
tion,   it  is  obvious   that  a  resort  to  a  Court  of  equity  for  J^c^e'^g^d '^'S*® k^ 
its  ascertainment,  would  be  appropriate  if  not  absolutely  soWbythechan- 
necessary.     And  as  a  sale  of  it,  or  of  whatever  interest  deots'of^suc^ bi* 
the  defendant,  William,   might  have  in  the  slaves,  or  of  '^^^^'^'y- 
the  slaves  themselves,    under  an  execution  against  him, 
and  without  ascertaining  his  interest,  would  probably 
have  occasioned  a  sacrifice,  as  well  as  a  confusion  of 
rights,  and  would  have  greatly  embarrassed  the  trust  for 
the  benefit  of  the  family;  and  as  the  trustees  had  no  le- 
gal remedy  for  preventing  a  sale,  even  of  the  whole,  be- 
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Flouknoy      fore  a  division,  and  no  legal  remedy  for  partition,  or  as- 
Johnson  aTing-  certainment  of  the  interest  which  might  be  sold,  we  think 
'''^'  that  if  the  trust  were  valid  and  subsisting,  the  Court  of 

equity  ought  not  to  have  dismissed  the  bill  of  the  trus- 
tees, but  should  have  proceeded  to  asceUain  the  interest  of 
William  Flournoy,  and  subjected  it  to  sale,  so  far  as 
necessary,  in  such  manner  as  would  make  it  available 
without  injury  to  other  interests  secured  by  the  trust. 
The  devise  in  trust  foi  the  benefit  of  William,  **aod 
A  devise  10  a  his  family  if  he  should  have  one,**  we  think  is  valid  in 

truhlee  in   trust    ,      ,    .       ,  ,  ,  ,  .      *.•!••      •  •     . 

iorthebenefiiot  both  its  branches,  though  as  to  the  family  It  IS  dependent 
family' ^"/  'lie  ^f  course  on  the  contingency  of  there  being  one.  As  to 
should  have  one'  the  family,  it  is  an  executory  or  future  devise,  on  a  contia- 

13  valid  m  both  •' '  ^  .         *      .-       ewri 

ii3      branches,  gency  which  must  happen  if  at  all,  within  the  lifeofWil- 

tingentas  loathe  Ham.     It  is  in  effect  a  devise  of  the  benefit  to  William 

whom' it  "i^3  an  ""^''  ^®  ^^^  ^  family,  and   then  to  him  and  his  family, 

executory  devUe  and  is  in  the  nature  of  a  sprineing  or  shifting  use,  the 

depending       oc    .       .,  ,  ,  .     ,,  •  ^         i       •      .     t •  • 

a  contingency  family,  when  there  shall  be  one,  and  as  it  shail  increase, 
pen^ wkhin  ^ufe  being  entitled  to  an  interest  which  may  vary  as  the  fami- 
Jife  of  a  person  |y  increases.     Whether  before  the  marriage  of  William. 

10  being,a  spring-     •'  o  • 

ing  ur  shining  the  entire  property  thus  devised  might  bave  been  subject- 
ed to  his  debts,  on  the  ground  that  he  had  then  the  entire 
benefit  or  interest,  subject  only  to  be  partially  divested 
on  a  contingency  which  might  never  hapf>en,   we  need 
not  decide.     His  family,  since  he  has  had  one,  has  bad  a 
vested  interest  in  the  trust,  which  the  testator  in  dispos- 
ing of  his  own  pioperty  had  a  right  to  give,  and  which  is 
in  equity  entitled  to  protection  while  it  subsists. 
The  will,  however,  subjects  this  interest  to  be  defeat* 
Traitees having  ^d  or  determined,  and  the  entire  tiust  to  be  ended,  bj 
MnqSrs^thS  It  providing  that  if  the  trustees,  or  either  of  them,  should 
tire    estate    in  beconie  satisfied  that  he,  (William.)  has  a  suitable  dis- 

propertyto  c^stut  \  'x 

pu  trust  aidis-  position  to  take  care  and  manage  his  affairs,  then  tbej 
bTpTesumed'^to  o^  either  of  them,  are  at  liberty  to  convey  and  put  him  in 
}>wnufe°faathai  Possession  of  said  slaves,  to  do  as  he  may  think  proper 
they  permitted  with  them.  It  is  contended  on  the  poit  of  the  executioo 
to^ieH  the  prop,  creditors,  that  this  had  been  done  in  substance,  byal- 
w'?h^^KMt  lo^'i"?  William  to  have  the  possession  and  ostensible 
though  he  sold  control  of  the  slaves  or  some  of  them,  for  several  year* 

one,  but  without   ,     .         ,  .  •         -.^ 

their     approba-  before  the  levy  of  their  execution,  during  which  period 
he  had  sold  one  of  them  and  had  paid  the  taxes  on  others. 
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We  are  of  opinion,  however,  that  the  possession  of  the       Floufkot 
slaves  for  the  ase  of  himself  and  family,  was  a  mode  of  Johkson«Tiho- 

enjoying  ihe  intended  benefit  not  inconsistent  with  the 

trust ;  and  as  the  revenue  laws  of  that  period  did  not  re- 
quire the  owner  of  slaves  (in  contradistinction  to  the 
mere  possessor,)  to  pay  the  taxes  on  them,  and  as  the 
sale  referred  to  was  made  without  the  knowledge  of  the 
trustees,  and  though  acquiesced  in,  was  disapproved,  we 
think  these  circumstances  do  not  furnish  sufficient  evi- 
dence of  an  intentional  surrender  of  the  slaves,  or  relin- 
quishment of  the  trust  under  the  authority  given  by  the 
will,  and  especially  as  they  continued  from  time  to  time 
to  assert  the  contrary.  It  is  true,  that  as  the  will,  which 
was  made  and  proved  in  Virginia,  had  never  been  record- 
ed in  Kentucky,  the  circumstances  referred  to  were  cal- 
culated to  give  to  William  Flournoy  a  credit  founded  on 
his  supposed  ownership  of  the  slaves.  But  it  takes  five 
years  possession  to  subject  the  property  to  the  debts  of 
the  person  in  possession  on  this  ground  alone.  Those  to 
whom  the  provisions  of  the  will  were  unknown,  had  no 
other  evidence  of  his  right  but  the  possession,  and  those 
who  knew  the  provisions  of  the  will,  had  the  means  of 
knowing  whether  the  trustees  had  relinquished  the  title. 

Whether  even  five  years  possession  of  the  slaves  by 
William  Flournoy,  in  the  use  of  himself  and  family, 
would  have  defeated  the  interest  of  the  family,  and  ren- 
dered the  whole  subject  to  his  debts,  we  need  not  in- 
quire. He  had  not  had  five  years  possession  before  the 
execution  was  levied,  nor  before  the  trustees  by  an  action 
of  replevin  regained  the  possession,  and  the  subject  hav- 
ing been  in  litigation  ever  since,  the  question  of  right  is 
not  affected  by  the  subsequent  possession,  as  to  w»hich, 
however,  the  record  gives  little  information. 

We  conclude,  that  as  to  the  interest  of  William  Flour- 
noy*s  family,  the  trust  was  valid  and  subsisting  when  the 
execution  was  levied,  and  is  so  still.  And  as  in  conse- 
quence of  the  interest  of  William  Flournoy  being  sub- 
ject to  his  debts,  and  liable  to  execution,  the  action  of 
replevin,  if  sustainable  at  all,  was  an  inappropriate  and 
inadequate  remedy  for  the  assertion  of  the  right  of  the 
trustees,  and  their  proper  remedy  is  in  equity,  the  non- 
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Ffx>oiiMOT      «ait  or  dismissal  in  the  aclioa  of  replevin  is  no  bar  io 
JohnsonaTins-  the  granting  or  lelief  on  their  bill,   which  prays  that  a 

5:^ suitable  provision  out  of  the  slaves  be  made  for  ihe  wife 

and  children  of  William  Flournoy,  and  also  for  general 
relief.     The  appropriate  relief  would  have  been  to  ascer- 
tain and  sell  the  interest  of  William  Flournoy  in  the 
slaves,  and  to  have  decreed  the  trust  valid  as  to  the  resi- 
due, as  against  the  execution  of  Johnson  and  Tingley. 
There  is  an  intrinsic  difficulty  in  ascertaining  and  sep- 
The  Chancellor  arating  the  interest  of  the  husband  and  father  in  property 
sate  of^ihe  inter-   placed  in  trust  for  the  use  and  benefit  of  himself  and 
iTai^c^lui^que  fan^Ji'y-     It  is  probably  contrary  to  the  intention  of  the  do. 
irvsta    in  trust  ^or  or  teslator  in  this  case,  that  there  should  be  any  sach 

property,  to  pay  *u  •         *      i    i  •  .  ^    l 

debts,  ii  i.s  made  separation  with  a  view  to  taking  away  any  part  of  the 

»?atute  of  ^796^  property  from  the  common  use.     But  under  the  statuteof 

L^iX)^'""^'   1796,  Sec.  13,  (I  StaLLaw.  443.)  as  heretofore  constm- 

ed.  the  interest  of  a  cestui  que  trust  in  property  held  ia 

trust  for  his  benefit,  as  in  this  case,  is  subject  to  his  debts 

as  the  legal  estate  would  be  if  he  held  it.     And  when  that 

interest  is  partial  and  undivided  and  unascertained,  itbe- 

coiTies  necessary  to  the  operation  of  the  statute  in  the 

case,  that  it  should  be  ascertained  as  nearly  as  may  be, 

so  as  not  to  do  injustice  to  others.     We  suppose  this  iDay 

be  done  in  the  following  manner:  Having  ascertained  or 

The  mode  by  assumcd  a  sum  Sufficient  for  the  comfortable  support  of 

"U'hich   to  ascer-      ,       ,        ,         ,  ,  ^       .,     •  .... 

lain  the  interest  the  husbaim  and  family  in  common,  ascertain  in  the  best 
%suuque^tn!si8  practicable  mode,  what  portion  of  that  sum  would,  in 
in  trust  property,  ^j^g  ordinary  course  of  expenditure,  go  to  the  support  of 
the  husband,  and  what  portion  to  the  residue  of  the  fam- 
ily living  in  common,  and  whatever  portion,  as  a  third 
or  a  sixth,  as  thus  ascertained,  would  go  to  the  husband's 
support  as  one  of  the  family,  the  same  is  his  portion  or 
the  measure  of  his  interest  in  the  trust  property,  and  the 
residue  of  the  property  is  to  be  considered  as  held  ia 
inxsi  for  his  family,  exclusive  of  himself.  His  interest* 
or  so  much  as  is  necessary,  should  be  sold  for  payment  of 
his  debts,  either  before  or  after  an  actual  partition,  as  may 
be  most  convenient  or  advantageous. 

The  decree  is  reversed  and  the  cause  remanded  for  fortber 

proceedings  and  decree,  in  conformity  with  this  opinion. 

Harlan  cf-  Craddock  for  plaintiff;  Husbands  fordeHs. 
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De  Lazardi,  &  Co.  v$   Hewitt,   Allison,  Cha^cerit. 

&'   ^o-  Case  163. 
Appeal  prom  thk  Lo^uisville  Chanceky  Court. 
Factors,     Agents,     Partners  and  Partnership.  October  lu 

^VuDGs  SiiCFsON  delivered  the  epinion  of  the  Court  Case  stated. 

De  Lazardi  &  Co.  of  New  Orleans,  and  Ilewitl,  Al- 
lison &  Co.  of  Louisville,  Kentucky,  entered  into  on 
egreemeni  in  February,  1841,  to  purchase  a  large  quan- 
tity or  sugar,  on  joirU  accouni,  to  be  sold  by  the  latlier  in 
Louisville,  free  of  charges  and  commissions,  except  ac- 
tual expenses;  the  profits  or  losses  to  be  equally  shared. 
The  sugar  was  purchased,  shipped  to  Louisville,  and 
there  sold  under  this  agreement.  A  general  depression 
ill  business  that  season,  operated  adversely  to  the  success 
or  the  adveiKure,  and  occasioned  a  considerable  loss  to 
the  parlies  concerned,  A  large  poriionof  the  sugar  hav. 
iiig  been  sold  on  credit  and  some  of  the  purchasers  hav- 
ing farled,  whereby  the  loss  on  the  speculation  was  great- 
ly increased,  a  contest  has  arisen  among  the  parties  in 
irelation  to  the  loss  on  the  credit  sales,  t^e  plaintiffs  in 
•error  'insisting  it  should  all  fall  on  the  house  in  Louisville, 
and  the  latter  house  contending  it  is  only  liable  for  one 
half. 

It  appears  iu  preof  that  the  sugar  market  in  Louisville 

in  tlte  spring  and  summer  oF  'that  year,   was  unusually 

dull  and  inactive,  and  sales  of  sugar  were  generally  on 

-credit.     And  it  is  alledged  by  Hewitt,    Allison  &  Co.  in 

their 'bill,  and  not  denied  by  the  answer,  that  it  was  dis- 

tincily  understood  by  the  parties  when  the  adventure  was 

agreed  upon,  thatfnost  of  the  sales  would,  in  all  proba. 

bility,  have  to  be  on  credit.. 

If  the  firm  of  Hewitt,   Allison  &  Co.   were  to  be  re-    Afaotororg«a. 
.....  ,  <.  »%      »        eralagenttoaelL 

guided  in  this  transaction,  as  the  mere  agents  or  De  La-  is  not  personau 

xardi  &  Co.,  and  the  sugar  had  been  consigned  to  them  es  aristn^'from 

as  such,  to  sell  in  the  usual  way  in  Louisville,  even  then  wfajr^ ** he'^**d' 

their  liability  for  the  losses   that  have  occurred  on  sales  heies  to  the  ens. 

-made  by  them,  would  be  very  questionable,     A  general  \Wier^  the  sales 
Vol.  VII.                            88 
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DbLazirdi  agent  or  factor,  selling  to  a  person  of  good  credit  at  tho 

Hewitt,  Alm-  time,  payable  at  a  future  day,   where  the  usage  is  to  sell 

■ow  A  Go.  yp^^  credit,  is  not  liable  though  such  vendee  may  after- 

Se  "purchasCTs  wards  become  insolvent,  provided  the  credit  given  wars 

are  ;ood  at  the  reasonable  and  usual,  and  his  principal  was  made  ac- 

dateoftheiales,  ,        .  .     ^  •  .  •  >>  ■ 

and tha principal  quamted  With  ihe  transaction  withm  a  reasonable  and 
naaona  e  ^^^^j  space  cf  time:    (Smith's  Mercantile  Law,   side 
page,  87.) 

The  proof  is  abundant  that  the  sales  upon  which  losses 
have  been  sustained  by  the  subsequent  failure  of  the  ven- 
dees, were  made  to  persons  who.  at  the  time,  were  ia 
good  standing  and  credit,  and  to  whom  sales  od  time 
would  then  have  been  made  by  the  most  prudent  and  cau- 
tious dealers  in  Louisville.  There  is  some  contiarietj 
in  the  evidence  in  regard  to  the  usual  credit  given  at  thai 
period  upon  sales  of  sugar;  some  of  the  witnesses  sta- 
ting that  four  months  was  the  usual  credit,  and  others  that 
there  was  no  particular  usage  on  the  subject,  sales  being 
frequently  made  on  a  credit  of  four  or  six  months  with 
a  promise  of  renewal  at  the  expiration  of  the  time;  from 
which  the  inference  is  fairly  deducible,  that  the  course  of 
trade  in  this  article,  had  not  then  a  fixed  and  limited  cre- 
dit, an  extension  beyond  which  should  be  considered  as 
unreasonable.  The  sales  having  been  made  on  the  most 
advantageous  terms  that  could  be  procured,  the  article  of 
sugar  going  off  very  heavily  in  tnarket  that  season,  there 
is  nothing  in  the  credit  given,  that  can  subject  the  boose 
of  Hewitt,  Allison  &  Co.,  to  liability  for  the  whole  loss 
occasioned  by  the  failure  of  the  vendees. 

It  is  not  denied  that  an  account  of  the  sales  was  made 
and  transmitted  to  De  Lazardi  &  Co.  within  a  reasonable 
time,  but  it  is  contended  that  the  account  was  unfair  and 
deceptive,  and  not  calculated  to  apprise  the  owners  of  the 
sugar  of  the  true  nature  and  character  of  the  sales  which 
had  been  made^  The  sales  on  time,  wheie  interest  was 
payable  from  the  day  of  sale,  were  entered  on  the  ac 
count  equal  to  cash,  without  noting  the  length  of  credit 
given,  and  the  credit  given  on  sales  where  there  was  a 
promise  of  renewal,  was  alone  mentioned,  no  allusion 
being  made  to  the  agreement  for  further  extension  of  time 
on  the  expiration  of  the  credit.     The  evidence  is  c<M>lrv 
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diclory  in  relation  to  the  construction  thai  would  be  giv-      UiLiaBBi 

«n  by  merchants  to  an  account  made  in  this  way.     Soma  Hbwitt,  alu- 
of  the  witnesses  proving,  equal  to  casb»  would  be  under*       *^^  * 


stood  to  mean,  the  money  was  secured  so  as  to  make  it 
equal  to  cash,  and  the  consignor  as  having  a  right,  on 
such  an  account  having  been  rendered,  to  call  on  the  con- 
signee immediately,  for  the  amount  of  sales,  whilst  others 
prove  it  would  be  understood  by  merchants  to  m^n  only, 
that  although  the  sale  was  on  credit,  yet  the  money  ear- 
ned interest  and  was  thereby  equivalent  to  cash.  From 
the  evidence,  the  account  may  be  regarded  as  ambiguous, 
and  if  it  stood  alone  without  any  explanation,  might  not 
be  deemed  such  as  the  law  requires  the  agent  to  return  to 
his  principal.  But  the  account  was  taken  to  New  Or- 
leans by  the  chief  clerk  of  Hewitt,  Allison  &  Co.,  who 
bad  made  it  out.  and  wos  thoroughly  acquainted  with  the 
whole  transaction,  and  who  having  a  letter  of  introduc- 
tion from  his  employers  to  De  Lazardi  &  Co.,  had  a  per- 
sonal interview  with  some  of  the  members  of  the  firm, 
handed  them,  the  account  of  sales,  and  according  to  his 
recollection,  explained  it  fully.  If,  however,  no  expla- 
nation was  actually  made,  he  was  there  prepared  to  ex- 
plain any  part  of  the  account  that  is  at  all  equivocal;  and 
if  it  were  not  understood,  or  its  meaning  regarded  as 
doubtful  by  thern,  it  was  their  duty  to  have  made  such 
enquiries  as  was  necessary  to  its  full  comprehension.  It 
is  obvious,  however,  they  sustained  no  injury  by  the  en- 
tries as  made.  They  assert,  it  is  true,  they  would  have 
obtained  a  guarantee,  had  they  learned  from  the  account, 
the  sales  were  on  credit.  The  idea  of  loss  from  the  want 
of  this  information  is,  however,  repelled  by  the  fact  ihat 
no  guarantee  was  procured  by  them  on  the  sales  expressly 
entered  on  the  account  as  made  on  time. 

Should  there  be  however  any  doubt  as  to  the  liability  partners  m 
of  Hewitt.  Allison  &  Co..  regarding  them  as  agents,  there  bSS?aiS?r"'^uIS 
is  another  aspect  of  the  transaction,  in  which,  in  our  pan oi  Iom,  an* 
opinion,  their  liability  cannot  be  extended  beyond  one  been  a  culpable 
half  of  this  loss.  The  two  houses  were  in  reality  part-  SSt?' u^ihS^JjII 
ners  in  the  speculation.  The  purchase  of  the  sugar  was  'Mipwiaer. 
a  joint  one,  and  in  the  sales  there  was  to  be  a  communi- 
ty of  profit  and  loss.     There  may  be  a  partnership  in  one 
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Dfi  LuAum      adventure  as  well  a*  in  a  contimjing  business.     Such  ^ 
HiwtTT.JiLLi-    poiloesrship  existed  on  this  occasion.    The  respecllTtf 
rights  and  liabilities  of  the  parties  must  therefore  be  de^ 
termined,  not  by  the  law  in  relation  to  principal  and 
agent,  but  by  (be  terms  of  the  partnership  and  tbe  law 
on  this  subject.     The  loss  incurred  has  therefore  to  be 
divided  between>tbem,  unless  tbe  house  in  LooisviUe,  by 
its  conduct  in  some  respect,  has  made  iiself  liable  as  a 
partner  ia  this  transaction  for  the  whole  of  it.     Il  insults 
from  that  bK>ad  principle  of  equity,  that  from   every  per* 
son  standing  in  an  altitude  of  trusr  and  confidence  in  res- 
pect to  another,  a  conduct  marked  with  the  most  scrupo. 
lous  good  f»ilh  shall  bere()uired,  thatpaitners  shosldact 
with  the  utmost  candor  and  fairness  towards  each  other, 
and  with  the  most  honorable  exactness  in  the  manage- 
ment of  their  joint  business.     That  such  has  been  tbe 
eenduct  of  the  house  in  Louisville  in  this  transaction, 
is   perfeciiy  manifest.     That  they  exercised  their   best 
jtidgment  and  utmost  vigilance,  may  well   be  presunMd, 
when  it  is  reoellected,  they  weie  acting  for  themselves, 
as  well  as  others,  and  must  have  been  sensible  thai  one 
half  of  any  loss  incurred  would  M^  upon  them.     There 
has  been  nothing  done  by  them  which  would  make  one 
partner  responsible  to  the  other.    The  sales  were  accor- 
ding to-  the  usual  course  of  business.     They  were  made 
to  individuals  apparenily  good  at  the  time,  and  such  as 
discreet  and  prudent  men  would  have  sanctioned.     No- 
thing has  transpired  since  the  sales  to  make  them  respoB. 
sible  for  this  loss.     They  have  not  been  instrumental  ia 
misleading,  at  least  not  intentionally,  the  other  members 
ef  the  finn.    They  have  withheld  no  information  thai 
would  have  been  useful  to  their  partners.     They  have 
acted  ttiroughout  in  good  faith,  and  there  is  no  part  of 
their  eonduct  of  which  their  partners  have  any  just  rea- 
son tO' complain. 

Wherefore,  there  being  no  error  in  the  decree  of  iba 
Chancellor,  it  is  affirmed. 

Pirlle  for  appellants  ;  Gulhrie  foi  appellees. 
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ABSENT  DEFENDANTS. 

1.  The  statutes  of  Kentucky  autborizing  pioceedings  against  absent  defendants  and 

non-residents,  do  not  apply  to  cases  of  tort,  but  to  cases  arising  out  of  con* 
tract" 

2.  — ^The  Chancellor's  jurisdiction  does  not  extend  t©  lorte— he  lias  no  power  to 

liquidate  damages. 

3.  As  the  laws  of  Kentncky  now  stand,  there  is  no  power  of  compelling  an  appear- 

ance by  attachment  or  proclamation,  of  a  non-resident,  to  answer  for  a  tort 
committed  in  this  State.     Merea  vs  Chrisman^  (5fc.  423. 

ACTION  ON  THE  CASE. 

1.  Case  is  not  an  a|)propriate  remedy  to  recover  property. 

Debt  may  be  maintained  for  money  or  property  lost  at  gaming. 

Detinue  may  also  be  maintained  for  property  lost  at  gaming..    Morgan  vs  LeiC' 

is,  %M, 

2.  Action  on  the  case  may  be  maintained  where  the  proceeding  against  the 

plaintiff  was  malicious  and  unfounded,  though  the  tribunal  before  which  the 
proceeding  was  had,  had  no  jurisdiction  of  the  subject,  provided  the  malice  and 
falsehood  be  put  lorward  as  the  gravamen  of  the  action.    Soya  vs  Younglove^ 
546. 
See  Qamingj  3. 

ADMINISTRATOR. 

1.  A  citizen  of  Viiginia  died  on  his  way  removing  to  Kentucky  with  his  property*^ 
his  family  continued  their  joumey  and  settled  in  Kentucky.— Held  that  the 
Court  of  the  county  where  the  property  was  stopped,  had  jurisdiction  to  grant 
administration.    Burnett  vs  Meadotos*  adm*r,  277. 
See  Sureties,  1,  2. 

ADMINISTRATOR  DB  BONIS  NON, 

1.  The  jurisdiction  to  appoint  an  administrator  de  honienon,  belongs  to  the  Court  of 
the  county  granting  the  administration  in  the  first  instance.  Though  there  may 
be  some  assets  in  other  counties,  it  gives  no  junsdictioo.  Burnett  vs  Meadows*^ 
administrator,  278. 

ADVERSE  POSSESSION. 

1.  If  a  party  enter  under  one  title  and  purchase  another  and  adverse  title,  his  po^ 

session  does  not  become  adverse  to  that  under  which  he  entered,  and  does  not 
bar  it,  and  those  receiving  the  possession  under  the  person  who  fiist  entered, 
cannot  set  up  the  title  bought  in  opposition  to  the  title  under  which  the  first 
entry  was  made.    Pleakvs  Chambers,  667. 

2.  The  possession  of  a  purchaser  from  a  joint  tenant  or  parcener,  though  held  by 

deed  is  not  adverse  to  the  other  joint  owners^  until  it  is  distinctly  claimed  as  a 
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possession  for  the  whole,  and  adversely  to  the  other  part  ownen,  and  notice  lo 
them  of  such  adverse  holding,  when  after  a  lapse  of  twenty  years  the  light  oC 
entry  will  be  bared.     (4  B,  Monroe,  605  cited.y    Riggs  vs  Dooly,  ^  239. 
See  Possession,  1. 

ALIMONY. 

1.  The  wife  of  a  convicted  felon  does  not,  upon  his  conviction,  become  entitled  to 

dower,  but  alimony  only,  by  the  act  of  1802,  {Stat.  Law,  1309.)  Wooldridge 
vs  Lucas,  dO. 

2.  In  deciding  upon  claims  for  alimony,  ideal  perfection  or  occasional  excellence  in 

the  himian  character,  is  not  the  rule  of  decision,  but  that  standard  of  excel* 
*  lence  which  is  attainable  by  the  various  classes  to  which  it  may  be  applied, 
and  which  is  sufliciently  high  to  ensure  the  preservation  of  morals  and  good  or- 
der in  society.     Mayhugh  vs  Mayhugh,  428. 

3.  In  arriving  at  a  conclusion  as  to  the  degree  of  fault  in  contests  between  hiis> 

band  and  wife,  in  order  to  determine  the  right  of  the  wife  to  separate  iroai  the 
husband  and  claim  alimony,  the  Court  must  look  as  well  to  the  provocation  on 
the  one  hand  as  the  reciprocal  duties  of  husband  and  wife  on  the  other.  Ibid, 
428. 

4.  When  the  husband's  conduct  to  the  wife  is  such  an  habitual  course  of  peiseen- 

tion  as  to  render  the  bonds  of  matrimony  a  place  of  wretchedness  and  degrada- 
tion, she  may  abandon  him  and  have  alimony.    IMd,  4d0» 

5.  The  Court  should,  upon  decreeing  alimony,  retain  power  over  the  case  to  enlaife 

or  diminish  the  amount  of  the  decree  as  the  circumstances  of  the  husband  may 
indicate  to  be  proper.    Ibid,  432. 

AMENDMENT. 

1.  A  declaration  ^n  case  for  failing  to  deliver  property  agreeably  to  contiact,  may 
be  amended,  even  upon  the  trial,  in  stating  the  day  on  which  the  property  was^ 
to  have  been  delivered.    Bannister  vs  Weatherford,  272. 

ASSAULT  AND  BATTERY. 

1.  If  the  wife  commit  an  assault  and  battery  in  presence  of  the  husband,  the  jury 
may  infer  his  assent,  and  find  against  both.    Phillips  vs  Phillips,  ^  268. 

ASSIGNMENTS. 

1.  Writings  are  assignable  under  our  statute  of  assignments,  only  where  the  entire 

interest  of  the  assignor  can  pass  to  the  assignee— bonds,  bills  and  promissoiy 
notes  for  the  payment  of  money  or  property.  (Fores  vs  Tomamm,  2  LiUell,  X67; 
Boyd  vs  Bumsey,  6  J.  J.  Marsaall,  42.)     White  vs  Buck,  647. 

2.  An  obligation  for  the  performance  of  personal  service,  is  not  assignable.    Ibid, 

648. 

ASSIGNMENT  OF  DEEDS. 

1.  The  grantee  in  a  deed  of  conveyance,  assigned /or  value  received,  all  hia  light 
and  title  to  the  land  described  in  the  deed— Held  not  to  be  within  tlie  sutute 
against  frauds,  and  that  the  Chancellor  should  decree  a  conveyance.  (3  UtL 
262.)    JarboeYB  Mcdtee's  heirs,  4^.  281. 
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Assignor  akd  assignee. 

1.  To  authorize  a  Tecovery  by  adsignee  against  his  assignor  of  a  note,  suit  must  be 

brought  to  the  first  term  after  the  note  falls  due.  A  voluntary  oonsent  to  a 
continuance  of  the  suit  by  the  assignee,  ^vill  forfeit  his  right  to  recourse 
against  the  assignor.  A  failure  to  sue  out  execution  upon  a  judgment  by  as' 
signee,  upon  an  assigned  note  for  seven  days  after  it  might  have  been  done, 
without  excuse  is  a  forfeiture  of  recourse  against  assignor    Marr  vs  Smith,  192. 

2.  The  assignor  is  not  liable  to  the  assignee  upon  his  asbignment,  though  there  be 

a  due  prosecution  of  the  suit,  and  a  return  ot  nulla  bona  when  property  has  been 
levied  on  and  the  property  taken  from  theoHiCerby  a  writ  of  replevin,  unless 
the  property  be  recovered  from  the  assignee  in  the  replevin  suit,  diligently  pro- 
secuted by  the  assignee,  or  he  is  able  to  show  that  the  property  was  not  sub- 
ject to  the  execution.    Levi  vs  Evans f  116. 

3.  The  assignee  is  bound  to  pursue  with  due  diligence  every  reasonaA  means 

which  the  law  affords,  and  which  the  assignor,  had  he  the  controlof  the  de- 
mand, would  in  all  reasonable  probability  have  used  to  make  the  debt  out  of 
the  obligor,  before  he  can  resort  to  the  assignor.    Ibid, 

4.  If  the  debtor's  property  be  mortgaged,  the  assignee  should  sell  the  equity  of  re- 

demption, or  compel  a  foreclosure,  if  the  mortgaged  debts  are  less  than  the  value 
of  the  property,  and  have  the  surplus  appropriated  to  the  payment  of  his  debt, 
before  resorting  to  the  assignor.    Ibid,  U6. 

Attachments  in  chancery. 

1.  Property  upon  which  attac^mients  are  levied  is  in  the  custody  of  the  law,  and 
under  the  entire  control  of  the  Chancellor,  and  not  liable  to  levy  and  sale  un- 
der execution.  {JHackley*B  exW,  vs  Swigsrt,  5  B.  Mcnroe,)  Kane  et  ah  vs  PiU 
cheTf  ^.  652. 

"2.  The  execution  of  a  bond  for  the  delivery  of  property  attached  by  order  of  the 
Chanceller,  does  not  release  the  property  so  as  to  make  it  subject  to  sale  by  ex- 
ecution, at  the  instance  of  another  creditor.  {Bell  vs  Pierce,  1  B,  Monroe,  73.) 
Ibid,  6d2. 

-3.  Proof  that  a  debtor  actually  contemplated  a  sale  of  his  property  to  his  son  upon 
long  credits,  and  transferring  to  his  creditors  his  son's  notes,  who  was  without 
means. — Held  to  be  sufficient  evidence  of  a  design  to  postpone  creditors,  to  au- 
thorize an  attachment  under  the  statute.     Clark  vs  Smith,  4«.  276. 

4.  A  guamishee  in  whose  hands  a  debt  is  attached,  but  who  makes  no  resistance, 

is  not  liable  for  costs  to  the  attaching  creditor.     Oraham,  ^,  vs  Moore,  ^.  64« 

5.  An  attaching  creditor  of  a  debt  in  the  hands  of  a  third  penon,  is  not  entitled  to 

any  decree  for  costs  against  the  third  person  who  has  not  answered.    Ibid,  65. 

6.  To  sieze  and  apply  a  fund  in  the  hands  of  a  resident,  to  the  payment  of  the  debt 

of  an  absent  debtor,  process  must  be  sued  out  in  the  county  where  the  person 
resides  who  holds  the  funds,  or  be  served  in  the  county  where  the  suit  is  insti- 
tuted.   Bobgrt8YB  Walker  and  Embtee,  76. 

7.  The  statute  of  1838,  (3  Stat,  Law,  116,)  does  not  authorize  the  Chancellor  to 

take  property  which  may  have  been  purcha.<)ed  with  the  fraudulent  intent  not  to 
pay  for  it,  after  it  has  passed  into  the  hands  of  an  innocent  bona  fide  purchaser 
for  valuable  consideration,  and  restore  it  to  the  first  vendor.  Oibson  vs  Moore, 
^.  84. 
R  Th«  debtor  of  a  debtor  against  whom  a  bill  is  filed  by  a  creditor  to  have  the 
benefit  of  a  demand  or  chose  in  action  decreed  to  him,  cannot  be  required  to 
withhold  payment  and  violate  his  contiact  with  his  creditor;  and  if  property  b 
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ATTACHMENTS  IN  CHk^CERY^ Continued. 

to  be  delivered,  unless  a  receiver  be  appointed  by  the  Chancellor,  the  dthtot 
may  still  go  on  to  comply  with  his  contract  by  paying  the  property,  where  the 
consequence  of  his  failure  to  pay  property,  or  otherwise  fail  to  comply  would 
subject  him  to  the  payment  of  money.    If  at  the  filing  of  the  bill  the  ooa* 
tract  has  heen  forfeited,  and  the  debtor  of  the  debtor  has  subjected  himself  to  the 
payment  of  damages,  the  benefit  thereof  may  be  decreed  to  the  attaching  credi- 
tor.    BlaMum\Q  Davidson^  102. 
9.  To  sustain  an  attachment  in  chancery  on  the  ground  of  a  fraudulent  intent  to 
defraud  the  complainant,  it  is  necessary  to  show  the  existence  of  such  intent 
*lKfore  the  attachment — to  prove  that  it  originated  afterwards  will  not  da 
Warner  vs  Everett,  (fc.  265. 
10.  ^bill  of  a  creditor  for  the  discovery  of  assets,  and  their  subjection  to  his  debt, 
will  not  operate  as  a  lien  upon  any  interest  or  right,  which  might  have  been 
kiK)wn  by  consulting  the  public  records,  and  not  specified  in.  the  bill.     McCau- 
ley,  ^c.  vs  Rodea  and  Macklin,  468. 

ATTACHMENT  LIEN. 

1.  Where  several  attaching  creditors,  by  proceedings  in  chancery,  seeking  to  sab- 
ject  the  same  property  to  their  respective  liens,  place  their  piooeas  in  the  hands 
of  the  same  officer  or  his  deputies,  it  is  the  duty  of  the  officer  to  serve  the  pr«h 
cess  in  the  •order  in  which  it  is  placed  in  his  hands,  or  the  hands  of  his  deputies; 
and  if  the  officer  should  fail  to  serve  the  process  in  that  order,  the  Chancellor 
•having  ponsession  of  the  Aind  will  distribute  it  according  to  the  rale  which 
should  have  governed  the  officer  in  serving  the  process.  {Kennon  va  FUkUn, 
^c,  6  B.  Monroe,  411,  oterruling  Nutter  vs  Conn€ttf  3  B,  Monroe,  203.)  Clof 
vs  Scott,  ^c.  664. 

ATTORNIES  AT  LAW. 

1,  Attomies  at  law  have  no  atlthority  as  such,  to  release  the  Judgmenta  at  law  for 
lands,  which  they  may  recover  for  their  clients,  without  a  new  authority  to  do 
so;  though  they  have  power  to  enforce  such  judgmenta  for  the  benefit  of  thdi 
clients,  they  may  not  release  them.  Such  a  release  derives  no  additional  force 
from  the  fact  that  satisfaction  was  entered  of  record  by  the  direetioD  of  tke 
attorney.    HarrmD  et  al,  vs  Famno*a  hein,  127. 

ATTORNEY  AND  CLIENT. 

1.  An  attorney  who  in  violation  of  that  confidential  relation  which  should  exist  be- 

tween himself  and  client,  imposes  upon  him,  or  permits  otheis  to  do  so,  when 
he  might  prevent  it,  will  not  be  permitted  to  avail  himself  of  any  advantage  ob- 
tained in  a  contract  by  such  conduct .  Bmiih  vs  Thomjpwn'e  heirs,  306. 

2.  An  attorney  who  conducts  a  suit  by  which  property  is  snbjeoted  to  sale,  and  vriio 

to  some  extent,  has  power  over  the  sale,  will  not  be  protected  in  his  purchase 
of  the  property  at  a  sacrifice.  (3  2>jma,  614;  IHd,  383;  2  JBL  Mionroe,  497.) 
Ibid,  309. 

3.  A  contract  between  attorney  and  client,  after  a  lapse  of  near  twenty  years,  by 

which  the  attorney  was  to  have  an  interest  in  the  subject  matter  in  litigation, 
ha\ingbcen  acted  upon  by  the  parties,  though  it  might  appear  unieasonable 
now,  owing  to  the  enhanced  value  of  the  property  in  litigation,  permitted  to 
stand,  when  asbailed  by  the  client    Ibid,  310. 


Digitized  by  VjOOQ  IC 


INDEX.  ?05 

ATT0R!9IES  FOR  THE  COMMONWEALTH. 

1.  Attomies  for  the  Commonwealth  are  not  entitled,  under  the  statutes  of  Ken* 
tucky,  to  any  part  of  the  fine  imposed  for  keeping  gaming  tables,  d:c.,  unless 
they  prosecute  to  conviction.    Ashlock  vs  Commonwealth,  46. 

3.  The  portion  of  the  fine  to  be  assessed  against  keepers  of  tipling  houses,  to  which 
the  attorney  Tor  the  Commonwealth  is  entitled,  cannot  be  regarded  as  costs  in- 
cident to  the  judgment,  buta  penalty.  If  the  XJovemor  has  power  to  remit  the 
penalty  aflbr  judgment,  and  does  so,  the  attorney  cannot  have  his  half  of  the 
penalty  allowed  aud  collected  as €03ts.    J!>ew4y  vs  KCommonwtaHh,  78. 

ilV£RM£NT& 

6ee  Surviving  fdTttiert,  I. 

BAILMENT. 

1.  The  bailee  of  a  slave  for  hire,  is  bound  to  oidinary  diligence  in  tegard  .to  ,4he 
health,  sKfety,  4c.  of  the  slave,  and  responsible  for  ordinary  negligence -as  in 
all  cases  of  tiailment  for  hire.    Swigert,  4t:.  vs  iOraham,  662. 

"2,  —But  what  is  ordinary  care  in  regard  to  one  species  of  property,  may  not  .be  so 
in  regard  to  other  property,  it  may  vary  on  account  of  the  subject  itself,  .or  the 
circumstances  in  which  it  is  placed.    Rid,  663. 

3.  Ordinary  diligence  or  care  means  that  <^egree  of  care,  attention  or  exeftion 

which,  u&derthe.circumstaiiceB,-a  man  of  ordinary  prudence  and  discretioa 
would  exercise  in  reference  to  the  particular  thing  were  it  his  own  property. 
Ibid,  '663. 

4.  So  there  is  a  corresponding  Obligation  on  the  part  of  the  bailor  who  Vaou-s  the 

purpose  for  which  the  thing  is  bailed,  that  it  is  capable  of  thense  for  which  it 
is  hired,  and  implies  a  right  to  use  it  in  that  service,  in  the  ordinary  way,  un- 
less there  should  be  some  special  reason,  at  someparticular  time,  known  to  the 
bailee,  why  it  should  not  be  so  used.  Ibid,  683. 
-6.  A  slave  being  capable  of  vohintary -motion,  of  observation,  experience*  knowl- 
edge  and  skill,  is  presumed,  in  ordinary  cases,  to  be  capable  of  taking  care  of 
himself,  if  disposed  to  do  so,  without  constant  supervision  or  physical  control. 
The  hirer  of  a  slave  shoulft  not  expose  him  to  extraordinary  hazard  without 
necessity,  and  when  neociisary,  such  caution  should  be  used  as  a  nan  of  pru- 
dence would  use  in  rcgaid  to  his  own  slave,  regulated -by  the  intelligence  of  the 
slave.    lUd,  664. 

BANKRUPT  LAW. 

1.  Under  the  bankrupt  law  of  the  United  States,  the  assignee  had  the  right  to  pYose- 
cute  all  suits  depending  in  the  name  of  the  bankrupt  at  the  time  of  the  decree 
in  bankruptcy,  and  defend  all  suits  towhich  he  was  a  party;  to  claim  all  his 
rights  under  his  appointment  as  assignee,  and  the  right  to  be  made  a  party  to 
any  controversy  in  which^as  assignee,  he  might  have  an  iatereat  ICane  gt  al 
vs  Pilcher,  4(C  664. 

BAR  BY  FORMER  ADJUDICATION. 

L  That  a  party  failed  to  obtain  relief  before  the  Chancellor,  who  had  no  jurisdiction 
of  the  subject,  presents  no  bar  to  relief  on  a  writ  of  error  coram  9obi$,  before  a 
Court  ol  law,  that  being  the  appropriate  tribimal  and  remedy.  Breckinridgt 
V5  C'tfeman,  331. 

Vol.  Vli.  f9 
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BILLS  OF  DISCOVERY. 

1.  A  party  cannot  excuse  himself  fiom  answering  a  MUin  chancery  seeking  lefief 
and  a  discovery,  by  su^esting  that  he  must  subjeet  himself  to  the  consequeneev 
of  a  supposed  crime  or  misdemeanor,  though  the  Court  will  not  subject  him,  by 
bis  own  oath,  to  punishment,  {Mitford*8  Pleadinga,  256.)  If  the  bill  is  filed 
merely  for  a  discovery  a  demurrer  will  lie,  but  if  filed  for  relief,  though  defend^ 
ant  may  decline  to  answer,  or  demurr  to  that  part  requiring  a  discovery;  yet 
a  genersl  demuner  which  precludes  relief  as  well  as  a  discovery,  should  not  be 
sustained.    Meru  vs  CkHmmn,  42^3. 

BILLS  OF  EXCHANGE. 

1.  Notice  of  the  dishonor  of  a  bill  of  exchange  is  reasonable,  if  forwarded  one  day 
after  the  dishonor;  esch  endorser  has  one  day  after  notice  to  forward  notice  to 
bis  immediate  endorser.     Smith  vs  Roach's  ex'r.  17. 

Z  It  is  not  indispensible  that  a  bill  of  exchange  drawn  any  number  of  days  ^Ur 
date,  should  be  presented  for  acceptance,  but  if  presented  and  not  accepted, 
notice  thereof  should  be  given  in  reasonable  time,  to  the  drawer.  And  if  sndi 
bill  be  presented  and  dishonored,  though  no  protest  be  made  or  notice  given,  the 
holder  may,  in  a  suit  against  the  drawer  or  endorser,  6how  by  any  competeiit 
evidence,  the  fact  of  refusal  to  accept     (1  Peters,  25;  2  Ibid,  170)    Ibid,  Id^ 

3.  The  short  note  of  the  Notary,  usually  made  upon  a  bill  of  exchange  when  pie- 

sented  for  acceptance,  which  is  drawn  payable  afterdate,  when  acceptance faa» 
been  refused,  is  competent  evidence  for  a  defendant  to  prove  that  the  bill  had 
been  presented  and  dishonored,  in  order  to  &void  responsibility  for  want  of  no- 
tice in  due  time  of  such  dishonor.    Ibid,  20. 

4.  The  holder  of  a  bill  of  exchange  which  has  been  di^rhonored,  is  entitled  to  de- 

mand the  amount  of  the  bill  and  interest,  and  in  some  cases  the  expenses  inci* 
dent  to  the  dishonor:  (Smithes  Mercantile  Law,  215;  CkiUy  on  Bills,  489,1 
which  according  to  the  mercantile  law  of  Enrope,  includes  interest,  costs  of 
protest,  premium  and  re-exchange  paid.  (3  Kent's  Com.  316.)  PiJcker,  am- 
signse  vs  The  Banks,  550 
A.  As  between  endorser  and  endorsee,  the  real  consideration  of  a  bill  may  be  en- 
quired into,  and  that  be  the  measure  of  responsibility  between  them  in  case  of 
dishonor  of  the  bill;  but  other  parties  to  the  bill  are  liable  for  the  full  amoiuiL 
Banks,  as  holders,  have  the  same  rights  as  individuals.    Ibid,  551. 

6.  Though  a  bill  be  in  fact  drawn  in  Kentucky,  or  a  note  given  in  Kentucky,  yet 

dated  as  at  St.  Louis,  and  payable  in  St.  Louis,  the  law  of  Missouri  detemunes 
its  legal  character  and  effect.     Ooddin  vs  Shipley,  578. 

7.  When  the  local  law  of  a  State  does  not  fix  the  days  of  grsce  which  shall  be  al' 

lowed  upon  negotiable  notes,  the  law  merchant  fixes  it,  which  is  by  custom^ 
variant  in  different  places,  and  the  custom  should  le  proved.    IM*  597. 

BlkLS  OF  REVIEW. 

1.  That  which  is  put  in  issue  by  an  original  bill,  cannot  be  made  the  anbject  mat' 

terof  a  bill  of  review.  Parties  to  suits  in  which  decrees  aie  ivndeied  are 
bound  by  them  until  reversed;  but  they  may  impeach  them  by  direct  proceed- 
ing on  the  ground  of  error  of  law  or  of  fact,  or  for  fraud  m  their  obtention,  by 
petition  for  a  re-hearing,  writ  of  error,  appeal  or  bill  of  review.  Tkmrp,  4c.  va 
Cotton*s  eiV.  640. 

2.  A  want  of  proper  parties  is  a  good  ground  for  filing  a  bill  o^  review,    {Mitford^s 

Pleadings,  92.)     Alexander,  ^c,  vs  Slavens,  365. 


Digitized  by  VjOOQ  IC 


INDEX.  m 

BONDS  FOR  COSTS, 

1.  A  noii-refttd«at  apoa  making  a  motion  in  the  County  Couit,  wkere  co9t9  may  be 

adjudged  against  such  non>Teaident,  should  be  required  to  give  bond  and  secu- 
ttty  for  costs.    Murphey'9  hdn  and  detiatiB  vs  Murpkey,  2S2. 

2.  A  surety  for  costs  of  a  non-resident  plaintiff,  moved  the  Gooxt  and  had  rule  upon 

the  plaintiff  to  give  other  security  at  the  next  term  on  the  calling  of  the  cause, 
at  which  time  the  plaintiff  alledged  that  the  surety  had  been  indemnified  and 
had  agreed  to  stand  surety,  and  had  promised  to  be  in  Court  and  consent,  but 
from  some  cause  unknown  to  plaintiff,  was  absent,  and  asked  leave  till  nat 
morning  to  have  him  present,  the  Court  refused— Held  that  the  Court  abused 
its  disoretion.     Crawf&rd'9  keif  vs  Kenley,  2M. 

BONDS,  FORTHCOMING. 

I.  An  officer  has  no  rii^t  to  take  a  f<mhooimiDg  bond  upon  the  levy  of  an  execution 
which  is  endorsed  *'no  security  of  any  kind  to  betaken."  Such  bond  may  be 
good  as  a  security  to  the  officer,  but  is  not  valid  as  a  statutory  forthooming 
bond.    PoeOm,  ^  vs  SoxOhem,  289. 

CAS£. 

1.  Case  lies  for  negligently  navigating  a  boat,  hereby  collision  and  injury  occurs 
to  another  craft.    Jntnan,  Gait,  4«.  vs  Funk,  638. 

CESTUI  QUE  TRUSTS, 

1.  The  right  and  interest  of  a  catui  fut  tnmt  in  land,  is  subject  to  sale  under  exe- 
cution, since  the  statute  of  1796,  and  the  legal  title  passes  by  the  sale  to  the 
purchaser.  The  land  is  subject  to  sale,  and  passes  by  it,  not  a  mere  equity 
only.    Blanckard,  ^c  vs  Tgflmr'a  kgirM^  648. 

CHAMPERTY. 

].  No  purchases  of  land  made  at  Sheriff's  sales  under  execution  afe  violations 
of  the  laws  of  Kentucky  agairkst  Champerty.    Snowden  vs  McKinney,  209. 

CHANCERY  PRACTICE. 

1.  When  one  creditor  files  a  bill  against  the  heir  of  a  debtor,  to  sabfeet  assets  to 

the  payment  of  his  debt,  another  creditor  of  the  decedent  showing  a  debt  due 
to  him  also,  should,  on  his  petition  for  that  purpose,  be  admitted  a  party,  and 
participate  in  the  distribution  of  the  funds.  The  administrator  in  such  cases, 
has  a  right  to  be  a  party  to  such  bill  against  the  heir  for  the  diseovery  of  assets, 
dec     Cosfty's  kHf  vs  Wieklife,  120. 

2.  To  authorise  the  proof  of  exhibits  which  are  filed  in  a  ohattcety  cause  by  oral  tes- 

timony, notice  of  the  time  when  the  proof  will  be  offered,  should  be  given  to  the 
adverse  party.  Such  exhibits  may  be  proved  at  or  before  the  hearing  of  the 
cause.    Ibid,  121. 

3.  Exhibits  proved  orally  before  the  hearing,  cannot  be  read  agsinst  those  who  were 

not  parties  when  the  proof  was  made.    iUd.  121 

4.  An  auditor  should  be  af^inied  in  all  cases  of  ocMnplicated  accounts,  whose  re- 

port is  subject  to  the  revision  of  the  Chancellor.    Roberuf  ex*r,  vs  i)ale,  ^, 
200. 
&  Might  this  Court  not  reverse  a  cause  for  the  omission  alone  of  the  Circuit  Court 
to  appoint  an  auditor  in  cases  involving  a  long  settlement  of  complicated  so^ 
counto ?    *' W e  should  feel  it  our  duty  to  do  sa*'    Md,  201.- 
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CHAKCEAY  PftACTICE— Coji«i«tt«i 

6.  Tbo  Chancellor  has  power,  even  ailci  a  chaneery  suit  is  out  of  Confi,  to  nilv 
all  such  orders  and  mles  upon  the  parties  as  may  be  necessary  to  place  them 
in  possession  of  the  rights  of  which  they  may  have  been  deprived  by  his  pre- 
cedent action  in  the  case.     Kane,  ei  al.  vs  Pilcktr,  ^c  653. 

CHARFTIES. 

1.  The  grantor  in  a  deed  is  not  the  donor  of  a  chanty,  when  he  receives  a  monied 

consideration,  a  nd  therefore  the  property  granted  cannot  revert  The  use  of  the 
propeny,  if  the  grant  be  to  a  Church,  vests  in  the  society,  unless  forfeited  by 
some  condition  in  the  deed.     Giiwon  et  aU  vs  Arnutrong,  ^  490. 

2.  If  the  trustees  appointed  by  the  will  fail  lo  execute  a  charily  trust,  the  Chancel- 

lor, at  tlie  instance  of  the  Attorney  General,  has  jurisdiction  to  appoint  a  tw». 
tee,  and  carry  the  devise  into  eti'cct;  it  is  according  to  the  English  practice. 
AUorney  General  vs  ^^'a^lace*8  dctiaee^,  61  & 

3.  When  real  estate  is  devLsed  to  charitable  uses,  the  trublees  uhose  duty  it  is  te 

carry  out  the  devise,  have  the  power  to  sell,- which  also  includes  the  power  to 
compromise  disputes  concerning  the  title  to  the  property,  which  threaten  to  be 
protracted  and  expensive,  with  the  sanction  of  the  Chancellor.     Aitomey  Gen- 
eral vs  Wallau'e  devieees,  622. 
See  Deviates,  1. 

€HOSES  IN  ACTION. 

1.  The  debtor  of  a  debtor  against  whom  a  bill  is  filed  by  a  creditor  to  have  tile  benefit 
of  a  choee  inaction,  or  demand  against  such  M>tor,  cannot  be  required  to  vio- 
late his  contract  with  Air  eredUur ;  and  if  propeny  is  to  be  delivered,  unless  a 
receiver  be  appointed  by  the  Chancellor,  he  may  still  goon  w  conply  with  his 
contract,  by  payment  to  his  creditor,  if  the  consequenc«;  of  his  failing  to  pay 
might  subject  him  to  pay  money  instead  of  property.  If  he  haa  failed  to  pay 
property  and  subjected  himaelf  to  pay  money,  that  may  be  decreed  to  the  at^ 
taching  creditor.    Biack^m  vs  Davidmn,  102. 

GHtROft  PROPERTY. 

1.  The  General  Conference  of  the  Methodist  E«  Church  ha\ing  the  right  to  chai^ 
itaoiganixation  and  divide  the  Church,  bad  also  the  right  to  concede  to  the  lo- 
cal Churches  the  right  to  decide  by  maiorities,  to  which  division  the  local  so^ 
cietiea  should  be  attached.  The  Church  at  Maysville  having  by  majority  de- 
termined to  adhere  to  the  Methodist  Episcopal  Church  South,  is  bound  to  ad- 
here to  that  division,  and  the  minority  of  that  local  society  having  put  the 
question  upon  that  test,  aie  now  estopped  to  controvert  the  authority  of  the  ma^ 
jority  to  decide  the  question,  and  to  claim  the  use  of  the  MaysviUe  Church  in  op' 
position  to  the  rights  of  the  majority,  for  any  portion  of  the  time^r  GUmn  et  a/. 
vs  Armstrong,  4(C.  521  to  627. 
2/  A  fund  wa-s  raised  by  subscription  and  vested  in  trustees  to  build  a  Church,  for 
the  use  of  the  Methodist  Episcopal  Church  in  Hairodsbuig  two  sabbaths  in 
the  month,  and  for  the  use  of  other  denominations  for  the  remaining  pan  of 
each  month.  The  same  trustees  were  authorised  to  sell  the  house  to  a£other 
denomination,  and  with  the  proceeds  to  buy  another  for  the  exclusive  use  of 
J  the  Methodist  Episcopal  Church,  which  they  did— Held  that  the  trust  was 

well  performed,  and  a  specific  execution  thereof  deereed*    Alexander,  4^  vs 
Slavene,  ^  IbL 
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CatJRCH  PROPERTY— Cart<intt«i. 

8.  The  proviso  in  the  stalute  of  1814,  (S  8iaL  Lawt  1547,)  was  not  intended  to 
affect  the  operation  of  deeds,  nor  permanently  to  affect  the  rights  of  the  be-* 
neficiaries  in  the  deed  for  Church  prq>erty,  nor  to  restrict  the  powers  of  Coutta 
of  equity  in  aacertaining'  and  enforcing  the  rights  aeooiding  to  the  true  intent 
of  the  deeds  conferring  the  rights.     Qibaon  et  al.  vs  Armstrong ^  ^c,  484. 

4.  The  proviso  was  intended  to  prevent  the  trustees  in  cases  of  schibm,  from  exclu^i 
ding  either  party  from  the  Church,  or  perhaps  from  expelling  them  even  by  suit 
at  law ;  but  does  not  prohibit  the  application  of  either  party,  being  beneficial 
ries,  to  the  Cbancelloc  for  the  establishment  of  their  rights  against  other  claim- 
ants under  the  deed,  which  the  Court  must  do.  (Shannon  vs  Frost,  3  B,  Mon- 
roe, 268.)    Ibid,  486. 

6.  In  case  of  division  of  a  local  Methodist  Episcopal  Church  society,  where  each 
party  claims  the  use,  their  rights  must  be  decided  by  the  rales  of  the  Church, 
in  which  no  right  is  perceived  in  a  separating  minority  against  the  majority 
maintaining  the  original  oiganization.    Ibid,  49 1. 

6.  Under  the  deed  in  this  case,  is  secured  the  use  of  the  Churcti  to  such  ministexa 
belonging  to  the  Melhodiiit  Episcopal  Church  as  shall  be  designated  by  the 
General  Conference  or  the  Annual  Conferences  under  the  authority  of  the 
General  Conference.  In  case  of  division  of  the  local  society,  that  branch 
receiving  its  minister  from  the  proper  authority,  is  to  be  recognized  as  the  party 
entitled  to  the  Uj»c  of  the  pulpit,  under  the  deed.     Ibid,  494. 

CHURCH  ORGANIZATION. 

1.  Where  the  highest  judicial  authority  of  a  Church  has  acted,  the  judiciary  of  the 

State  should  not  interfere,  though  the  authority  of  the  Church  might  be  doubt-* 
ful,  if  the  consequence  would  be  discord  and  confusion  instead  of  peace.  011" 
son  et  al,  vs  Armstrong,  6fC,  616. 

2.  The  Methodist  Episcopal  Church  in  the  United  States  has  the  same  right  and 

power  to  change  its  name,  form  and  organization,  as  it  had  to  organise  origin' 
ally.    It  is  an  inherent  right    Ibid,  600. 

8.  The  deeds  made  to  the  local  societiea  of  the  Methodist  Episcopal  Church  in  the 
United  States,  are  presumed  to  have  been  made  upon  the  understanding  of  the 
right  of  the  Church  to  change  the  form  of  its  organization  without  incuring 
any  forfeiture  of  the  rights  under  the  deeds.  The  immutablity  of  the  tJhiztch  is 
not  made  a  condition  of  the  enjoyment  of  the  property  granted.    Ibid,  600. 

4.  The  deeds  have  for  their  great  object  the  securing  the  local  Use  to  the  local  sO' 
cieties ;  the  local  societies  to  be  in  subordination  to  the  higher  authorities  of 
the  Church.  Though  the  higher  authorities  of  the  Church  do  not  now  exist  in 
the  then  form,  yet  the  local  society  exists,  the  beneficiaries  exist,  and  the  MethO' 
diat  Episcopal  Church  exists,  and  the  uses  do  not  fail.    Ibid,  6C0. 

6.  The  Methodist  Episcopal  Church  in  the  United  Statea  being  a  self  organized 
body,  had  the  inherent  right  to  change  the  form  of  its  organization,  and  to  fix 
the  territorial  lines  in  case  of  division,  without  changing  the  rights  of  the  local 
societies  in  the  different  divisions  under  the  deeds  made  for  Church  property, 
or  in  any  way  impairing  or  destroying  the  rights  of  the  beneficiaries  under  thoae 
deeds.    Ibid,  606-7-8-9. 

6.  The  General  Conference  of  the  Methodist  Episcopal  Church]  had  the' right  to 
judge  of  the  expediency  of  a  separation  and  decide  thereon,  and  to  grant  the 
power  to  the  Southern  Churches  to  form  a  separate  organization.   Ibid,  618*14. 
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COMITY. 

1.  The  laws  of  eiater  States  cannot  be  brought  to  Kentucky  to  cieate  a  right,  nor  Uf 

legiilate  the  mode  of  its  exercise  or  assertion,  nor  to  establish  a  right  in  coa« 
travention  of  our  laws  or  policyi  and  to  the  injury  of  our  citimis;  but  they 
may  be  brought  here  to  prove  a  right  which  existed  in  another  State  white  the 
parties  and  subject  was  wholly  within  the  jurisdiction  of  that  State.  Btar^t 
ei'r.  vs  Bayse,  144. 

2.  The  separation  of  the  legal  title  of  slaves  from  the  beneficial  use  in  fayor  of  the 

wife,  which  exists  in  respect  of  property  owned  by  the  wife  at  the  mairiage,  is 
not  so  far  repugnant  to  the  p<dicy  of  Kentucky  that  the  right  of  the  wife  can- 
not be  protected  here.    Ibid,  144^. 

COMMISSIONERS'  BOOKS. 

1.  Commissioneis'  books  are  competent  evidence  against  the  peiaon  whose  duty  it 
is  to  give  in  the  list  of  taxable  property,  without  proof  that  the  same  was  given 
in  upon  oath,  upon  proof  that  the  commissioner  who  took  in  the  list  was  ab- 
sent from  the  State,  and  that  the  books  were  in  his  hand  writing.  SmUok  vb 
Floydj  4. 

CONDITIONS,  PRECEDENT. 

See  Coniracta  dependent,  <(«.  1,  2. 

CONSIDERATION. 

1.  Where  a  note  is  absolute  upon  its  face,  for  the  payment  of  money,  in  aid  of  aa 

institution  of  Jeamiag,  can  parol  proof  be  admitted  to  prove  that  it  was  intend- 
ed to  be  applied  to  one  branch  of  learning  to  be  taught  in  the  institution — Qv? 
Craig  vs  Baptist  Education  Society,  74. 

2.  Parol  proof  dehors  the  writing,  cannot  be  admitted  in  such  case,  to  show  the 

moving  consideration  for  the  execution  of  the  note,  where  the  objects  and  ooa- 
siderations  are  various  and  none  are  specified  in  the  writing.    Ibid,  74. 

3.  A  leceipt  against  a  bond  or  note  given  in  consideration  that  the  party  to  whom 

it  was  given  would  forbear  further  to  prosecute  the  party  by  whom  it  was  given, 
held  to  be  invalid  as  a  defence  to  a  suit  on  the  note.  Best  vs  Higginbotkam, 
124. 

4.  An  agreement  between  several  children  of  a  teatator,  to  contribute  to  raise  a 

fund  to  make  one  equal  with  the  others  in  sharing  the  property  of  the  testator, 
and  the  payment  of  the  sum  to  be  contributed  or  the  execution  of  notes  thcie> 
for,  is  a  good  consideration  to  sustain  a  note  given  by  another  for  hia  part  of 
the  sum  agreed  to  be  paid.  Graves  vs  Graves,  214. 
6.  The  relation  of  father  and  son  is  a  good  consideration  to  uphold  a  written  prom- 
ise by  the  father  to  convey  land  to  the  son  and  authorizes  the  Chancellor  to  de- 
cree a  specific  execution.     Mahan,  ^-c.  vs  Mahan,  58V. 

CONSOLIDATED  SUITS  IN  CHANCERY. 

1.  Where  suits  in  chancery  are  consolidated  and  heard  together,  the  object  of  all 
vi'hich  is  satisfactiou  out  of  a  common  fund,  and  to  settle  the  demands  of  tke 
respective  claimants  between  each  other  and  against  the  common  debtor  to 
have  satisfaction  out  of  the  common  fund,  the  decree  is  binding  npon  ail  the 
parties.     7%arp,  4^.  vs  Cotton* a  ex*r,  641. 

CONSTABLES. 


V-* 
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OONSTABLES—  Continued., 

the  Constable,  by  color  of  his  office,  collected  money  from  the  relator  is  in- 
sufficient to  authorize  a  recovery.  And  an  averment  that  the  Constable  col- 
lected money  under  executions  and  failed  to  return  them  satisfied  without  aver- 
ring that  he  had  executions  in  force  at  the  time  of  the  receipt  of  the  money,  is 
not  a  sufficient  averment  to  charge  the  sureties.  To  charge  the  sureties  it  must 
dearly  appear  that  the  act  done  was  one  which  he  might  rightfully  do  as  Con- 
stable, and  done  under  claim  of  right  so  to  act  by  virtue  of  his  office.  Common^ 
WMkhJor  Rickar49an  vs  Cole,  ^c,  260. 
2»  A  declaration  against  a  Constable  and  sureties,  should  show  a  breach  of  official 
duty— ««ie  exaction  in  his  official  character  or  by  color  of  his  office  of  Consta- 
ble, &c.    Ibid,  263. 

CONSTITUTIONAL  LAW. 

See  WigaHon  of  contract,  I. 

CONTINGENT  ESTATES. 
See  Devises,  1,  6. 

CONTRACTS. 

1.  That  part  of  the  Constitution  prohibiting  the  passage  of  laws  impaiiing  the  obli- 
gation of  contracts,  applies  as  well  to  executed  as  to  executory  contracts. 
PeaTce*8  heirs  vs  Patton,  168. 

Z  The  11th  section  of  the  statute  of  1831,  (1  Stat  Law,  463,)  so  far  as  it  authori- 
xes  a  Court  of  chancery  to  confirm  title  in  the  vendee  of  Sifeme  covert  who  haa 
conveyed  by  a  deed  which  was  inefl*ectual  to  pass  title  when  made,  is  in  vio- 
lation of  the  Constitution.    Ibid,  168. 

3.  The  fact  that  one  who  had  contracted  to  deliver  cumbrous  property  on  a  particu- 

lar day  to  one,  afterwards  contracted  to  deliver  the  same  property  to  another^ 
did  not  authorize  the  first  purchaser  to  sue  for  a  breach  of  the  contract  with  him 
or  dispense  wrth  the  performance  of  every  act  precedent  or  concurrent,  which 
it  was  his  duty  to  perform  to  entitle  him  to  his  action.  Bannister  vs  Weather^ 
ford,  272. 

4.  A  contract  refening  by  its  terms,  to  a  particular  place  of  performance,  is  Xo  be 

construed  and  its  legal  character  determined  by  the  law  of  the  place  of  per* 
formance.     Ooddin  vs  Shipley,  STl. 
See  Obligation  of  contracts,  1. 

CONTRACTS,  DEPENDENT  AND  INDEPENDENT. 

1.  It  has  been  held  that  in  a  contract  to  do  work,  where  any  money  is  to  be  paid 
before  the  work  is  done,  that  the  contracts  are  independent,  (2  Bibby  16 ;  4  Litt. 
263 ;)  but  the  whole  contract  should  be  considered,  to  ascertain  the  intention 
of  the  parties:  (9  Dana,  64,)  and  if  one  party  rely  upon  the  covenant  of  the 
other  party  for  indemnity,  he  will  be  left  to  the  remedy  thereon,  but  if  upon 
performance,  then  performance  is  a  precedent  condition.  Allen  vs  Sanders, 
694. 

8.  A.  stipulated  to  build  a  house  for  S.  by  a  specified  time.  S.  to  pay  960  in  hand, 
balance  when  the  work  was  done,  dec— Held  that  the  payment  of  iht  160  was 
an  independent  nndettaking  which  might  be  sued  for  without  averring  perform- 
ance  of  the  work,  but  as  to  the  part  which  was  to  be  paid  when  the  house  was 
done,  no  suit  could  be  maintained  without  averring  performance.    Rid,  694. 
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CONTRIBUTION. 

1.  A  deed  of  gift  giving  specific  sums  of  money  to  the  donor's  children,  "to be  tmia- 

cd  at  his  death  by  the  sale  of  property  not  deeded  away»  if  siifiBcient,  if  not  suf- 
ficient, then  to  be  raised  by  the  sale  of  land  and  slaves" — Held  that  though  the 
other  property  proved  insufficient,  the  specific  gift  was  not  liable  to  contribu- 
tion.    Petty* 8  heirs  vs  Montague,  66. 

2.  A  deed  of  gift  gave  specific  sums  to  donor's  children,  to  be  raised  at  his  death  by 

the  sale  of  property  not  deeded  away,  if  sufficient,  if  not  sufficient,  then  to  be 
raised  by  the  sale  of  land  and  slaves,  it  proved  to  be  insufficient. — ^Held  that  the 
land  and  the  slaves  were  subject  to  the  payment  of  the  sums,  and  that  they  con- 
stituted a  chaige  upon  the  gift  of  them,  after  paying  debts.    Ibid,  66. 
See  Devises,  4. 

CONVEYANCES. 

1.  The  statute  of  1831,  (1  Stat.  Law,  460,)  concerning  suits  to  perfect  titles  i 

defective  conveyances,  decided  to  apply  alone  to  cases  where  deeds  bad  1 
made  before  the  passage  of  the  act,  hyfemis  covert,  without  a  dtdimus  j 
tern,  and  the  wife's  right  of  entry  or  that  of  the  heir  had  accrued  before  that 
time,  not  to  cases  where  there  was  not  a  right  of  entry  in  the /sum  or  her  bein. 
Pearce'8  heir$  vs  Patton  et  ah  163-7. 

2.  Two  Justices  of  the  Peace  of  the  county  where  land  lies  which  is  intended  to  be 

conveyed,  and  the  grantors  reside,  have  authority  to  take  the  acknowledgment 
and  privy  examination  of  femes  covert,  but  theii  certificates  must  be  under  their 
hands  and  seals,  otherwise  the  conveyance  will  be  insufficient  Kemftr  n 
Hughes,  266. 

CORPORATIONS. 

1.  Might  not  the  creditors  of  an  incorporated  company  maintain  a  suit  at  law 
against  the  trustees  of  a  company,  for  mismanagement  of  the  funds  of  the  cor- 
poration, in  improperly  declaring  dividends  and  paying  out  the  funds  to  the 
stockholders  when  there  was  no  profits  to  divide?~QcEaB.  SaUroad  Camfa' 
ny  vs  Bridges,  669. 
Sec  Lexington  and  Ohio  Railroad  Company, 

CORPORATION  PROPERTY. 
See  l\ixation,  1,  2,  3. 

COSTS. 

1.  A  guamishee  in  whose  hands  a  debt  is  attached,  and  who  makes  no  resistance, 

is  not  liable  for  costs  to  the  attaching  creditor.     Oraham,  ^  vs  Moore^  ^  bt 

2.  A  vendee  who  files  his  bill  for  title  which  is  then  not  perfect,  but  is  perfected 

after  the  filing  of  the  bill,  is  entitled  to  costs  on  obtaining  a  decree  for  title. 
Jarboe  vs  McAtee*s  heirs,  ^c.  283. 
See  Attachinent  in  Chancery,  4,  6. 

COUNTY  COURTS. 

1.  County  Courts  have  no  jurisdiction  to  assign  dower,  except  in  cases  where  the 
husband  died  seized,  and  the  right  to  dower  is  admitted  and  unoontroveiled. 
(4  Bibb,  462,  ciud.)     Murphey*s  heirs  and  devisees  vs  Mwrphey,  233.     Garrit* 
heirs  vs  Qarris,  461. 
See  DovDer,  1,  2. 
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corOTY  levi:es. 

1.  The  b^nds  of  collectors  of  County  levies,  thotigh  taken  imyal>}e  to  the  Commoib- 
wealth,  are  valid,  since  the  statute  of  1810.  {6  3,  Monroe,  196.)  Mc  Quire, 
^.  vs  JusLicea  of  Owsley  County,  340. 

"2.  Motions  against  collectors  of  County  levies  may  properly  be  made  in  the  County 
Court,  aud  in  the  name  of  the  County  Court,  (1  Stat,  Lavi,  503  ;  2  Hid,  1116;^ 
and  the  statute  of  1810,  authorizing  a  suit  on  the  bond,  does  not  take  away  the 
remedy  Ijy  motion.    Ibid,  341. 

•Z,  Nothing  appearing  to  the  contrary,  this  Court  will  presume  that  a  competent 
number  of  Justices  were  present  when  a  County  levy  was  laid.    Ibid,  841. 

4.  The  County  Court  may  levy  a  sum  upon  the  citizens  sufficient  to  cover  claims 
against  the  county — such  as  may  accrue  on  account  of  the  public  buildings, 
&c,  and  to  cover  deficiencies  an^^ing  in  levies  of  preceding  yeais.    Ibid,  342. 

COURTESY. 

4.  Actual  poeeession  by  the  husband,^  the  lands  of  the  wife,  at  the  time  ef,  or  dur- 
ing the  cavevture,  is  in  general  neeeeeary  to  constitute  the  husband  a  tenant  by 
the  courtesy  after  the  death  of  the  wife.   VavarBdall  vs  Fauntleroy*9  heirs,  402. 

^  If  an  entry  is  made  upon  the  lands  -of  the  wife  by  the  hosband,  or  by  another  by 
his  authonti^^a  vendee  immediate  or  remote,  the  husband's  right -as  tenant  by 
the  courtesy  is  thereby  consummated.    Ibid,  402. 

;$.  The  possession  of  the  vendee  of  tenant  by  the  couilesy,  immediale  -or  remote, 
is  not  adveiBe,  but  consistent  with  the  title  of  the  wife  »r  her  hein.    Ibid,  402. 

COVENANTOR. 

1.  A  covenantee  «s  sued,  of  which  the  covenantor  has  notice,  the  covenantor  ia 
bound  by  the  decision  against  the  covenantee.    Beard's  ex*r,  vs  Bayae,  150. 

DAYS  OF  GRACE. 

1.  When  the  local  laws  of  a  State  do  not  fix  the  days  of  grace  which  sluill  be  al- 
lowed upon  negotiable  notes,  the  law  merchant  fixes  it,  by  custom,  which  cus- 
tom varies  in  different  places,  and  the  custom  at  the  place  of  payment  should 
be  proved.     <4loddin  vs  Shipley,  579. 

DEBT. 

1.  Debt  on  a  writing  and  debt  upon  simple  contract,  may  be  joined  in  thoeame  de< 
claration.    <l  Chitiy'a  Pleadings,  229.)    Patterson,  ^c.  vs  Chalmers,  696. 
See  -Qaming,  3. 

DECREES. 

1.  Decrees  are  binding  upon  none  except  such  as  are  parties  or  privies.  Alexan- 
der, ifc.  vs  Skmens,  6fC  356. 

DECREES,  IN  PERSONAM, 

1.  It  is  error  to  decree  in  personam,  against  a  non-resident  upoa  whom  tliere  has 
not  been  service  of  process  and  who  had  no  estate  in  Kentucky.  {Menifee* s 
heirs  w&  Ilynman,  3  B.  Monroe,  4t06,)     Mattingly*s  heirs  va  Coibit,  378. 

DEEDS. 

1.  A  deed  on  wiiich  was  this  endorsement,   "Caroline,  June  Court,  1793.    This 
deed  was  acknowledged  aud  ordered  lo  be  recorded— Test,  J.  N.    Truly  record- 
ed—Test, J.  P.,  D.  C."— Held  not  to  be  a  sufi&cient  acknowledgment  of  the 
deed  before  a  Court  of  law  of  the  counly  in  which  the  grantor  resided,  nor  ia 
Vol.  VU.  UO 
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DECDS--  CciUinued. 

there  any  thing  in  the  authentication  to  ahow  that  aueh  is  the  usoal  manner  of 
authenticating  auch  acta,  and  there  ia  no  aeaL  Blajuhard,  4^  va  T&ifhfr'9 
hein,  648. 

DEEDS  OF  GIFT. 

See  ContributUm,  i,  2. 

DEPOSITIONS. 

1.  Notice  given  at  Lexington,  Kentucky,  in  reasonable  time^  to  take  a  deposition  at 

Natchez,  Mississippi,  on  the  16th,  I6th,  17th  or  18th,  and  taken  on  the  lait 
named  day,  held  to  be  wail  taken.  (2  /  J.  Marshall,  65  cited.)  l^bmvTs 
Jkivia,  228. 

2.  It  is  not  indispensably  necessary  to  file  an  affidavit  on  an  application  in  Cout 

for  leave  to  take  depositions.  Affidavit  should  be  filed  with  the  Gleik  whaie  a 
eommissioA  isattea  in  vacation.    {Citea  7  Monroe,  676^)    Ibid,  228. 

a.  Depositions  taken  before  all  the  necessary  parties  were  before  the  Govt,  were 
re-taken  after  the  parties  were  all  made,  in  the  last  depositions  the  witneases 
re-affirm  the  statements  made  in  their  fonner  depositions— Held  that  the  fint 
depositions  were  then  properly  permitted  by  the  Court  to  be  read.  Strader,  4c 
vs  Oraham,  633. 

4.  The  deposition  of  one  of  the  obligois  ia  a  bond  given  for  the  performance  of  a 
decree  that  might  be  rendered  upon  an  attachment  levied  on  a  steam  boat,  or 
the  deposition  of  a  part  owner  of  such  boat,  is  incompetent  evidence  for  the  de« 
fendants.    Ibid,  634. 

DETINUE. 

1.  The  default  of  a  defendant  in  an  action  of  dettmie,  admits  the  plaintiff's  right 

in  the  property  but  not  the  value  alledged  in  the  declaration;  a  jury  is  necesMiy 
to  ascertain  the  value  of  the  property  and  the  damages  for  detention  befim 
judgment     Thompeon  vs  Thompson*  a  ex'r,  421. 

2.  Detinue  may  be  maintained  for  property  lost  at  gaming.    Morgan  ra  Lewis,  244. 

DEVASTAVIT. 

1.  No  suit  at  law  can  be  maintained  for  a  devastavit  without  a  judgment  at  lav. 
Mattingly's  heirs  vs  Corbit,  376. 

DEVISES. 

1.  The  testator  devised  to  his  wife  the  farm  on  which  he  lived,  &c.,  boosdiold  aad 

kitchen  furniture,  dec,  for  her  support  during  life,  his  daughter  ILto  be  entitled 
to  a  room  in  the  house,  die,  so  long  as  she  remained  single;  on  the  deceaae  of 
the  wife  the  farm,  die.  to  become  ^e  property  of  his  son  Cynus,  when  aziired 
at  the  age  of  26  years:  but  after  providing  for  the  support  of  his  motfaer,  Cyma 
is  entitled  to  all  the  profits  of  the  farm  eicept  the  right  reaerved  to  R.— Held 
that  Cyrus  had  a  vested  right  at  the  death  of  his  father,  in  the  profits  of,  as  waQ 
as  the  land,  which  he  might  sell  after  he  arrived  to  the  age  of  twenty  one  yean, 
and  not  a  contingent  estate  depending  upon  his  arriving  to  the  age  of  26  yeask 
Danforth  vs  TilboCs  adm'r.  629. 

2.  Slaves  devised  pass  at  once  to  the  devisee,  and  the  executor  has  no  right  to  tak  a 

refunding  bond;  before  distributing  slaves  descended  he  may  ask  such  bood. 
Floyd  y%  Floyd,  ^c.  291. 
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DEVISES-- Conlinuetf. 

3.  Slaves  deviaedand  alavea  descended,  akould  not  be  placed  in  one  class,  but  kept 

distinct  and  so  divided.    Rid,  291. 

4.  When  the  object  of  a  testator,  aa  expreaeed,  was  to  distribute  his  estate  equallf 

amount  his  obildren,  including  advances  theretofore  made  a^  he  fixes  the  price 
of  the  property  and  amount  of  money  advanced,  the  Chancellor  haa  no  power 
or  right  to  alter  the  amounts  so  fixed  and  stated  by  the  testator  aa  the  basis  of 
equalisation,  by  placing  a  different  value  upon  the  property  advanced  by  the 
testator,  unless  there  has  been  fraud.     Nelaonis  si*r.  vs  Nelson,  676w 

6,  A  devise  in  trust  for  the  benefit  of  one  and  hb  family,  if  he  ahonld  have  one,  is 
valid  in  both  its  branches,  though  it  be  contingent  aa  to  the  family,  as  to  whom 
it  is  an  executary  devise,  depending  upon  a  contingency  which  must  happen 
within  the  life  of  a  person  in  being.  It  is  a  springing  or  shifting  use,  each 
member  of  the  family  being  entitled  as  they  come  into  being.  Flournoy  vs 
Johnson  and  Tingley,  694. 

e.  Where  (here  is  a  devise  in  charity  and  the  mode  of  its  application  is  left  in  the 
discretion  of  trustees  appointed  by  the  will,  the  Chancellor  will  not  interfere 
merely  to  control  the  discretion  of  the  trustees,  and  to  administer  the  charily 
through  a  scheme  of  his  own  devising,  unless  there  be  some  failure,  abuse  oc 
want  of  capacity  in  the  trustees  to  carry  out  the  trust ;  when  the  Chancellor  ' 
will  aasume  the  execution  of  the  trust  in  Ihe  place  of  the  tmstees.  But  where 
trustees  unreasonably  delay  to  commence  the  duty  of  carrying  out  a  charitable 
trust,  and  a  bill  be  filed,  though  the  trustees  may  profess  in  their  answer,  a  wil- 
lingness to  carry  out  the  trust,  it  is  proper  for  the  Chancellor  to  retain  the  con- 
trol of  the  case  and  require  the  trustees  to  report  a  scheme  of  carrying  out  the 
devise,  that  the  devise  may  be  speedily  carried  out  wilh  the  intention  of  the 
testator.  Attorney  General  v  Walkct*$deviue9,  621. 
See  Wills,  3,  %,  14. 

DISTRESS  WARRANTS. 

1.  A  distress  warrant  cannot  issue  or  be  levied  until  the  day  after  the  rent  falls  due. 

{Hardin,  297  ;  i:%omas'  Coke,  254,  note  C.)    But  it  may  be  levied  after  the  rent 
falls  doe,  according  to  the  statutes  now  in  force  both  in  England  and  Ken- 
tuohy ;  or  before  the  rent  falls  due  under  particular  circumstances,  pointed  out ' 
by  the  statutes,  (2  Stat.  Law,  1362,)  not  however  found  to  exist  in  this  case. 
Fry  vs  Breckinridge,  34. 

2.  Distress  cannot  be  made  in  the  night  time,  (3  Thomas^  Coke,  264  and  142,  a.) 

but  in  ihe  day  time,  which  is  between  sun  rise  and  sun  set,  {Ibid,  note  C.  p. 
142,)  that  the  tenant  may  have  ap  opportunity  to  tender  the  rent    Ibid,  36. 

3.  The  meie  fact  that  a  distress  for  rent  was  illegal,  within  the  3d  sec.  of  the  statute 

of  1748,  does  not  authorize  a  judgment  for  double  the  value  of  the  distress 
made ;  there  must  be  also  a  sale  of  the  property  thus  taken,  to  authorize  a  judg- 
ment for  the  double  damages.    Ibid,  37. 

DISTRIBUTION. 

V 

1.  A  widow  renouncing  the  provisions  of  her  husband's  will,  is  entitled,  under  the 

24th  sec.  of  the  statute  of  1797,  to  one  third  only  of  the  slaves  during  life,  when 
they  pass  as  directed  by  the  will.     Tibbs  vs  JUbs*  ei'r.  112. 

2.  —But  where  the  husband  dies  intestate  as  to  his  goods  and  cbatteJs,  or  any  part 

thereof,  without  child  or  children,  his  widow,  by  the  28th  sec.  of  the  same  stat- 
ute, is  entitled  to  half  the  slaves  for  her  life,  and  half  the  personal  estate  aftec 
payment  of  the  debts  of  the  intestate.    Ibid,  113. 
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DISTRIBUTION"— Cd)wfenu«d. 

3.  A  diBlributee  may  enjoin  in  his  oivn  bands  a  debt  doe  to- the  erecator  or  wSain* 
i^trator,  unless  there  be  debts  against  the  estate,  as  to-  which  the  GhanceUor 
should  cause  the  enquiry  to  be  made  by  oommissioneis.  Jbmet  et  aL  Vi  Lmg- 
d^m,  196. 

4..  Before  distribnting  estates,  the  Chancellor  should  require  refuodrng  bonds  to  be 
given  by  the  distributees,  where  the  lapse  of  time  is  not  such  as  to  raise  the  pre- 
sumption that  the  debts  have  been  all  paid.  A  decree  for  diatribotion  should 
ascertain  the  amount  to  be  paid  to  each  distributee,  and  not  leave  lengthy  cal« 
Gulations  and  set  ofis  to  be  made  by  the  commissioner  or  clerk  to  asceitainthe 
precise  share  of  each  ;  and  especially  the  Chancellor  will  not  require  the  clerk 
before  issuing  execution,  to  travel  out  of  the  record  and  examine  papers  not  on 
file,  to  make  such  estimates.  An  auditor  should,  be  appointed  to  make  the  es- 
timates, and  report  the  estimates  for  the  adoption  or  revision  of  the  Chancdloi. 
Roberta*  ex'rs.  vs  Dale  et  al,  200. 

S.  In  making  distribution  of  property  undispoeed  of  by  will,  the  Court  osdenng  Uie 
distribution  should  not  assume  that  the  testator  had  not  done  equal  justice  in 
his  advancements  io  hie  children,  and  direct  an  account  to  be  taken  of  id- 
vancements,  without  a  proper  foundation  laid  by  tho  pleadings,  &o.  Floyd  n 
Floyd,  49C  290. 
See  Wilh,  1,  2,  14. 

DIVISION  OF  LAND. 

L  The  statute  of  1810,  (2  StaL  Law,  1070,)  autAoriaes  the  County  Conrt  to  appoioi 
commissioners  to  divide  land  between  parcengrs  only.  Where  one,  therefore, 
holds  part  as  parcener  and  part  as  tenant  in  common  the  Chancellor  alone  has 
power  to  divide.  The  parceners,  or  some  one  of  them,  must  move  the  County 
Court  to  appoint  commi^ioners  to  divide  under  the  statute.  The  County  Cooit 
in  dividing  lands,  will  coobult  the  iiUerest  of  all  without  prejudice  to  any,  and 
lay  off  the  part  to  which  each  is  entitled,  in  such  form  and  in  one  place,  as  will 
make  it  moat  valuable.     GaithrrsYs  Brown,  21. 

DOWER. 

1.  The  Cwnty  Courts  have  no  jurisdietion  to  assign   dower,   except  in  eases 

where  the  husband  died  seized,  and  the  right  to  dower  is  admitted  or  not  cokU^- 
ed,     V4  Bibb,  462,  cited,)     Murphey*8 heirs  and  detiseesyn  MurpJuf,2^. 

2.  County  Courts  have  no  jurisdiction  to  try  contested  claims  to  dowec    Thef  may 

assign  dower  when  the  claim  is  not  contested ;  but  in  no  other  eases.  U  BiU, 
462;  1  /.  J.  Marshall,  10ft;  ant*,^l32,)     Oarris'  htirs  va  Garri9,  461. 
&ee  Forfeiture,  1,  3,.  4. 

EJECTMENT. 

1.  To  authorize  a  rccoveTy  in  ejectment  upon  a  Kentucky  Land  Warrant  aga last  a 

person  holding  under  a  Military  entry,  survey  and  patent,  it  is  necessary  that  the 
plarntil!s  show  by  c7«(ir,  satisfactory  and  vne^uivoca/ evidence  that  the ant^ 
and  patent  under  the  Military  entry,  varies  from  the  entry,  and  the  eiftentof 
the  variance.     (2  B.  Monroe,  217.)     Thylor  vs  Fletcher,  86. 

2.  Where  there  is  a  joint  and  separate  demise,  and  no  joint  right  is  proved,  ther» 

can  be  no  recovery  upon  the  joint  demise ;  but  there  may  be  upon  the  8<>paiate 
demise  so  far  as  a  separate  right  is  proved.    Biggs  vs  Dooley,  ^  242-^ 
8.  It  is  not  enor  to  permit  a  declaration  in  ejectment  to  be  amended  by  adding  a 
demise  in  the  name  of  part  of  the  same  lesaoia  foi  the  sma  lands  before  a]>* 
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EJECTMENT—  Continued, 
;  pearance ;  nor  to  pennit  an  amendment  alter  appearance  if  no  other  title  than 

that  relied  upon  in  the  original  demise  is  to  be  offered  in  evidence.  Qiltner, 
4-c.  vs  Tntsteea  of  CarroUton,  680. 

See  Equity  of  redemption,  1,  2.      Joint  rights. 
[ 
I  ELECTION. 

'  See  Exchange  of  land,  1. 

I  EMANCIPATION. 

1.  A  testator  provided  in  his  will  that  if  any  of  his  slaves  should  become  willing  to 

give  tbemselires  up  to  embark  for  Liberia,  that  **he  thereby  emancipated  all 
such" — ^Held  that  upon  any  one  of  the  slaves  electing  to  go  and  embark  for  Li- 
beria, that  such  slave  became  entitled  to  his  or  her  freedom,  and  that  his  or  her 
emancipation  had  relation  back  to  the  death  of  the  testator,  and  that  issue 
born  of  such  slave  after  the  death  of  the  testator,  was  also  entitled  4o  freedom. 
QrahanCa  ex'r,  vs  Sam  et  al.  405. 

2.  The  husband  has  the  right  to  emancipate  his  slaves  by  will,  irrespective  of  his 

widow's  right  to  dower,  and  the  renunciation  by  the  widow  of  the  provisions  of 
the  will  of  her  husband,  cannot  impair  the  right  of  the  slave  emancipated  by  the 
will,  to  freedom.     (1  Dana,  48.)    Ibid,  405. 

3.  Where  slaves  are  to  be  free  by  will,  upon  their  sunendering  themselves  up  to 

embark  for  Liberia,  and  receive  HOG  each,  the  Chancellor  should  appoint  a 
commisaionei  to  superintend  the  preparation  to  embark,  after  election  mAde, 
and  to  pay  over  the  money  upon  embarking,  if  the  executor  be  not  a  suitable 
person  to  do  so.    Ibid,  405. 

ENTRIES. 

1.  It  is  a  valid  entry  which  gives  such  description  of  its  locality  and  shape,  as  wilt 

enable  others  who  may  desire  to  appropriate  the  adjacent  land,  to  ascertain  with 
reasonable  certainty,  what  the  locator  has  appi-opriated.  It  is  the  terms  used 
in  the  entry  and  not  the  private  intention  or  opinion  of  the  locator  which  is  ta 
fix  the  location.     Camp  vs  Prather,  ^,  601. 

2.  An  entry  calling  to  begin  at  the  intersection  of  a  line  running  due  south  from  the> 

town  of  Columbia  to  the  State  line,  which  is  a  line  of  thirty  six  degrees  thirty- 
minutes  north  latitude,  but  which  had  not  been  run  and  marked,  is  a  valid  en^ 
try,  at  least  from  the  time  the  boundary  was  fixedly  the  proper  authorities.. 
Ibid,  602-3. 

EQUITABLE  INTERESTS  AND  CHOSES. 

1.  Before  a  creditor  can  come  into  Chancery  to  compel  a  foreclosure  of  mortgages 
and  beve  satisfaction  out  of  any  balance,  he  must  have  had  judgment  and  a 
return  of  nulla  bona  against  mortgagor.     Warner  vs  Everett,  266. 

EQUITY. 

1.  Equity  will  not  interfere  between  parties  in  pari  delicto.    Best  vs  Higginhotham, 

126. 

2.  Equity  will  not  protect  one  in  the  enjoyment  of  that  which  he  has  obtained  by  a 

violation  of  law.     Collett  vs  Jones  and  Hall,  587. 

3.  Can  a  judgment  creditor  attach,  by  bill  in  equity,  a  judgment  at  law  which  his 

debtor  has  obtained  against  another  for  the  illegal  sale  of  the  only  work  beast 
of  his  debtor?— QosBiB.    Ibid,  68>T. 
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E  QUITY  A2;D  equitable  JURISDICTION. 

1.  The  ChancelloT  has  jurisdiotioa  oa  bill  by  one  in  possession,  to  quiet  the  title  (» 

land  possessed.    Hiatt'a  heirs  vs  Callcway*9  hetrSf  180. 

2.  Where  a  deed  of  conveyance  was  regularly  acknowledged  by  baron  and  fme, 

and  deposited  for  record  in  due  time,  but  the  Gierk  in  his  certificate  of  the  time 
of  recording,  committed  an  error,  such  error  was  corrected  by  the  ChanceUoi; 
not  by  changing  the  record,  but  by  decreeing  a  release  of  title,  and  peipetuaJlf 
enjoining  any  assertion  of  title  by  the  grantors  or  those  claiming  imdet  them. 
Ibid,  180. 

3.  The  Chancellor  will  not  entertain  a  bill  by  a  lessee  to  compel  the  lessor  to  htigttt 

with  a  stranger  the  right  to  the  premises,  and  especially  in  a  case  where  ttoe 
is  strong  circumstances  to  induce  the  belief  that  the  lessee  obtained  the  potsei- 
sion  for  the  benefit  of  the  third  person,  to  the  prejudice  of  the  lessor.  WiUiMm 
ysIIalbeTt,  ^c.  186. 

4.  Nor  will  the  Chancellor  entertain  a  cross  bill  by  such  third  person,  filed  inaock 

a  case,  to  try  a  title  which  is  properly  triable  at  law.    Ibidf  185. 
6.  To  authorize  a  creditor  to  come  into  chancery  to  ask  the  foreclosure  of  morlgaga 
between  the  debtor  and  others,  he  must  show  that  the  legal  remedy  has  bea 
exhausted  by  judgment  and  nulla  bona  returned.     Warner  vs  Everett^  265. 

6.  Upon  decreeing  partition,  the  Chancellor  should  decree   convey aaces  to  be 

made  of  the  legal  title  in  conformity  to  the  division,  to  do  so  is  a  paramoant 
ground  of  equity  jurisdiction.  To  this  end,  the  holder  of  the  legal  title  should 
be  before  the  Court  If  the  legal  title  cannot  be  at  once  decreed,  the  Chtn- 
teller  may  secure  each  part  owner  in  the  enjoyroeut  of  his  part  until  the  con- 
veyances are  made.     (Story* 8  Equity,  eec.  662 f)    Hunter,  ^e.\Q  Brown,  2SL 

7.  That  a  party  has  no  legal  remedy  is  a  good  ground  of  equitable  juriadiction. 

Mattingly*8  keira  vs  Corbit,  376. 

8.  The  Chancellor  cannot  relieve  where  the  remedy  was  complete  at  law,  and  m 

good  reason  shown  why  the  party  did  not  avail  himself  of  it  Paytuer,  4c  n 
Evans,  420. 

9.  The  Chancellor  has  power  to  decree  a  specific  performance  of  the  virritten  prom- 

ise of  the  father  to  convey  land  to  the  son,  in  consideration  of  natural  love  and 
affection.     Mahan,  €fc.  vs  Mohan,  682. 
See  Waiter  of  equity,   1. 

EQUITY  OF  REDEMPTION. 

1.  The  purchaser  of  an  equity  of  redemption  under  a  sale  under  execution  agaioaC 

the  mortgagor,  is  entitled  to  possession  as  against  the  mortgagor,  and  maf 
maintain  ejectment.  (8  Dana,  19S ;  2  B,  Monroe,  63.)  Abel  vs  Wdder  ^ 
Co.  631. 

2.  But  the  purchaser  cannot  assert  his  right  to  possession,  nor  bring  ejectment,  nor 

claim  the  rent,  until  the  day  of  redemption  has  passed.    Ibid,  632. 

3.  Neither  the  sale  and  conveyance  by  the  Sheriff,  of  the  equity  of  redemption,  noi 

a  subsequent  conveyance  by  the  mortgagor,  carries  with  tliem  the  rigbt  to  the 
rent  accruing  subsequently  to  the  sale,  secured  by  a  note  and  previously  aasi^- 
ed  to  a  third  person.    Ibid,  633. 

ERROR  CORAM  VOBIS. 

1.  The  statute  of  1803,  (2  8UlL  Law,  1666,)  requiring  notice  of  application  for  viits 
of  error  coram  vobis,  does  not  apply  to  a  case  where  the  object  of  the  writ  is  to 
contest  the  validity  of  the  judgment,  nor  is  it  necessary  in  such  case,  to  pfO' 
duoe  a  copy  of  the  bonds  and  execution.    Breckinridge  vs  Coleman,  333. 
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ERROR  €ORAM  V OBIS— Continued. 

3.  J'Udtices  of  the  Peace  in  Kentucky,  in  virtue  of  their  common  law  jurisdiction, 

have  power  to  award  writs  of  error  coram  vobis  whenever  that  is  the  appropriate 
remedy  to  correct  enor&  in  their  own  Courts,  independently  of  the  statute  con- 
ferring jurisdiction  to  grant  such  writs  on  Justices,  to  be  designated  by  the 
County  Courts.  Breckinridge  vs  Coleman,  333. 
^.  The  statute  of  1802,  limiting  ihe  time  of  prosecuting  writs  of  cnor  coram  vobia 
to  correct  enors  in  replevy  bonds,  does  not  apply  to  writs  of  enor  coram  vobi^ 
to  correct  an  invalid  judgment     (3  J,  J.  Marahall,  563.)    Ibid,  333. 

4.  Upon  the  trial  of  a  writ  of  enor  coram  vobia  before  a  Justice  of  the  Peace,  upon 

«  <}ue8tion  as  to  the  validity  of  the  judgment,  the  Justice  should  only  try  and 
decide  the  matter  in  controversy,  and  not  forthwith  proceed  to  re-try  the  caae 
as  an  original  case.  Ibid,  335. 
^.  The  statute  requiting  writs  of  error  coram  vobis  to  be  tried  at  the  first  term,  does 
not  apply  to  trials  on  appeals,  nor  to  trials  before  Justices  not  given  by  the  stat- 
ute, but  existing  in  virtue  of  their  common  law  jurisdiction.    Ibid,  335. 

fiSTOPPAL. 

1.  A  master  who  permitted  his  slave  to  go  at  large  and  trade  as  a  free  man,  declar- 
ing that  he  had  nothing  to  do  with  him,  cannot  maintain  an  action  agaiast  a 
public  officer  for  levying  executions  upon  property  found  in  the  possession  of, 
and  which  had  been  acquired  by  the  slave.    Naylor  va  Bays,  477. 

EVIDENCE. 

1.  Commissioners'  books  are  evidence  against  persons  whose  property  is  there  list- 

-edfor  taxation,  without  proof  that  the  list  was  actually  sworn  to,  on  it  being 
diown  that  the  commissioner  was  absent  from  the  State,  and  that  the  booka 
are  in  his  hand  writing.     Sutton  vs  Floyd,  4. 

2.  In  a  suit  by  assignee  against  assignor,  proof  by  the  assignor  that  the  debtor  had 

property  mortgaged  worth  more  than  tlie  debts  provided  for  by  the  mortgage,  la 
competent  to  exonerate  the  assignor  from  liability  on  the  assignment.  Levi  vs 
Evana,  116. 
^3.  Where  the  issue  between  the  relatives  of  a  supposed  wife  and  a  supposed  hus- 
band, in  a  contest  for  property,  depends  upon  proof  of  marriage,  a  marriage  in 
fact  must  be  proved — cohabitation  and  the  recognition  of  the  parties  of  each 
other  as  man  and  wife,  will  not  be  suiUcient    Kuhl  vs  Knaner,  132. 

4.  In  an  action  of  ejectment  the  record  of  a  former  suit  between  the  same  parties 

in  trespass,  respecting  the  same  land,  involving  the  same  questions,  is  compe- 
tent evidence.     (Slarkie,  201, note  U)  Ibid,  204.)     PUak\s  Chambers,  567. 

5.  To  show  title  to  land  under  a  sale  and  deed  of  Sheriff,  it  is  necessary  to 

show  the  judgment  and  execution,    RiggavaDooley,  ^c.  239. 
'6.  This  Court  approve,  as  a  general  rule,  that  comparison  of  hand  writing  is  not 

competent  evidence.     McAllister  vs  McAllister,  270. 
7.  There  are  exceptions:  1st,  Where  writings  are  of  such  antiquity  as  not  to  be  sus- 
ceptible of  proof  in  the  ordinary  way,  yet  not  so  old  as  to  prove  themselves. 

2d,  Wheie  other  writings  clearly  proved,  are  already  before  the  jury,  they  may 

compare— there  may  be  other  exceptions.    Ibid,  270. 
■8.  Evidence  though  not  of  the  highest  giade,  admitted  in  the  Circuit  Court  and 

heard  without  objection,  will  not  be  rejected  by  the  Court  of  Appeals.    Jdrbos 

vs  McAtee's  heira,  ^.  279. 
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9.  Proof  of  the  customary  duties  performed  by  those  en jf  aged  in  any  part icnlai  ser- 
vice at  any  particular  place  which  is  reasonablei  is  legitimate  evidence  in 
caftBs  involving  the  question  of  the  rightful  discharge  of  that  duty.  Vauikn*9 
tfjr'r.  vs  Qardner,  330. 

10.  Where  the  vendee  left  slaves  purchased,  in  the  possession  of  vendor,  the  condact 

of  vendor  in  regard  to  the  exercise  of  acts  of  ownership  over  them»  in  a  contest 
by  the  purchaser  with  the  creditors  of  vendor,  was  proper  evidence  to  go  to  t 
jury  to  enable  them  to  determine  the  validity  of  the  sale.  Kendall  vs  Hug^, 
372. 

11.  If  evidence  of  an  inferior  grade  be  adduced  and  heard  without  objeetion,  it  is 

error  in  the  Court  to  direct  the  jury  to  disregaid  such  evidence  in  their  ddibeca* 
tions  upon  the  case.    James  et  al,  vs  Langdon,  197. 

12.  Settlements  made  with  county  collectors  are  good  evidence  in  motions  against 

their  sureties.  (3  A  Monroe,  195.)  McQuirevH  JuttieeB  of  Owslejf  Covntff, 
343. 

13.  The  confessions  of  a  principal,  made  long  after  his  term  of  office  has  expired, 

are  not  evidence  against  his  surety  in  his  official  bond.  {Oreenleaf  on  Eci' 
dence,  219.)     Commonwealth,  /or  Ruaaell  va  Brae^field-,  447. 

U.  Parol  evidence  is  inadmissible  to  vary  the  terms  of  a  written  contiact,  unless 
there  be  fraud,  mistake  or  usury  in  the  contract ;  but  when  the  paitien  admit 
that  the  contract  was  otherwise  than  as  appeaia  by  the  writing,  the  rule  has  no 
application,  nor  docs  the  rule  apply  to  strangers  to  the  writings.  (1  OreenU^, 
337  ;  Starkie,  676.)     Strader  vs  Lambeth,  ^c.  69a 

16.  The  deposition  of  one  of  several  obligors  in  a  bond  given  for  the  performance  of 
a  decree  which  might  be  rendered  upon  an  attachment  levied  upon  a  steam 
boat,  or  the  deposition  of  one  of  the  owners  of  such  boat,  is  incompetent  eri- 
dence  for  the  defendant.     Strader,  ^c,  vs  Graham,  636. 

16.  A  guardian  is  not  an  incompetent  witaeas  to  prove  the  capacity  of  one  who  had 
been  his  ward,  to  make  a  will.     Howard  et  al.  vs  Coke,  4^.  660. 
See  Bills  of  Exchange,  2,  3,  5.     Wills,  6,   7,   8.     Practice  in  8uit4  at  Imw, 
3,  6,  6,  7. 

EXCHANGE  OF  LAND. 

1.  Husband  and  wife  exchanged  the  lands  of  the  wife  for  other  lands;  a  conveyance 
was  made  which  was  ineffectual  to  pass  the  wife's  legal  estate;  the  husband 
died  leaving  the  wife  in  possession  of  the  land  received;  she  died  leaving  hdis, 
infants  and  adults:  the  adults  aie  willing  to  affirm  the  contract  of  exchange. 
The  Chancellor,  in  this  state  of  case,  should  suspend  the  disposition  of  lie  case 
until  the  infants  arrive  of  full  age,  and  then  compel  them  to  elect  Render  vs 
Hughes,  ^c.  257. 

EXECUTIONS. 

1.  The  Chancellor  has  no  jurisdiction  to  interfere  to  stay  proceedings  upon  an  execu- 

tion issued  upon  a  delivery  bond  taken  under  an  execution  endoiaed  **no  secu- 
rity of  any  kind  to  be  taken,*'  a  Court  of  law  is  competent  to  lender  hill  re- 
dress upon  writ  of  error  coram  vobis,  or  motion  to  quash  the  execution.  Potts», 
^c.  vs  Southern,  229. 

2.  Though  execution  be  levied  on  property,  the  debtor  may  sell  subject  to  the  cxecn- 

tiou  lien.  So  may  a  defendant  sell  property  attached  by  oidei  of  the  Chancel- 
lor, subject  however,  to  the  attachment  lien.  (2  Marshall,  361;  6  Daw,  271.) 
Warner  v«  Everett,  266. 
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EXECUTION  SALES. 

1.  A  purcbasGT  of  land  sold  under  execution,  is  entitled  to  the  immediate  fiossession; 

the  defeadant  in  execution  is  not  a  tenant  or  quasi  tenant  of  thepurohaser,  nor 
entitled  to  notice  to  quit    Snowdon  vs  MeKinney,  269. 

2.  — So  the  vendee  of  a  purchaser  is  entitled  to  the  same  rights  and  remedies  to  en- 

force them  as  the  purchaser;  a  sale  of  land  under  execution  is  not  in  vioLation 
of  the  laws  against  champerty.    Ibidt  259. 

3.  The  right  of  a  purchaser  uader  a  aale  by  execution,  is  not  invalid  because  the 

judgment  uader  which  the  execution  issued  is  afterwards  reversed^  Brown, 
^  V3  Combs,  4-c  32a 

4.  A  sale  was  made  of  land  uader  execuition,  the  SberiiT  conveyed  and  the  purcha- 

ser gave  his  negotiable  note  to  the  plaintiff  in  the  execution,  and  the  sale  bonds 
were  returned  satisfied — Held  that  the  purchaser  by  agreeing  to  convey  the  land 
to  veadee  of  tlie  defendants  in  the  execution  upon  tke  reversed  judgment,  could 
not  W  relieved  fiom  the  payment  of  his  negotiable  notes  to  plainti^T  in  the  ol* 
ecutioiL  Ibidy  S19-2a 
^.  The  levy  of  an  execution  apon  a  laj:;ge  tract  of  land,  part  of  which  had  been  laid 
off  for  a  town  into  lots  and  vested  in  trustees,  and  describing  the  la»d,  and  sell- 
ing it  as  the  tract,  upon  which  the  town  had  been  established,  or  as  in- 
cluding the  town,  does  not  import  a  sale  of  the  proprietors  interest  in  the  town. 
Wiekliffe  vs  Baseom,  4«.  690L 
See  Cestui  ^e  trusts,  1. 

EXECUTORS  AND  ADMINISTRATOF^S. 

1.  Administrators  who  give  a  joint  bond,  ase  liable  fer  the  acts  of  each  other^the 

sureties  are  also  liable  for  each.     Collins,  ^  vs  Carlisle's  fuirs,  11 

2.  Two  administrators  gave  a  joint  bond,  with  sureties— one admiuistratoi  died,  the 

survivor  and  sureties  were  sued  for  distribution— Held  liiat  there  was  a  joint 
liability  to  the  extent  of  the  whole  estate,  regarding  the  survivor  aad  sureties 
as  liable  for  what  came  to  his  hands  and  the  sureties  and  survivor,  for  that 
which  came  1o  the  hands  of  the  deceased  admiuislrator.    Ibid,  15. 

3.  An  authenticated  copy  of  a  certificate  of  probate,  is  bufTicient  evidence  of  a 

rightful  appointment  of  an  executor  in  another  State,  Smith  vs  RoacJCs  «x*r. 
IZ 

4.  Thcsureticb  of  administrators  arc  not  liable  for  rents  of  land  which  the  admin- 

istrators, as  such,  had  no  riglit  to  receive,  not  being  assets.  Smiikf  ^  vs 
Bland,  22. 

5.  Nor  can  a  County  Court  be  made  liable  for  taking  isiSiufTcicnt  security  from  an 

administrator,  but  upon  it  being  shown  that  the  plaintiff  has  been  injured  by 
the  failure  to  take  good  security.  Ibid,  22. 
<C.  An  administrator  with  the  wiU  aancxod  may,  under  the  authority  of  the  statute 
of  18l0,  (I  Slat.  Law,  671,)  sell  and  convey  lands  devised  to  be  sold  for  the 
payment  of  debts,  where  trustee  refuses  to  act.  Owens,  ^  vs  Cowards  heirs, 
167, 

7.  The  conveyance  of  an  administrator  with  the  will  «aneKed,  made  after  he  is 

superceded  by  another  administrator,  p&<»es  no  title,  «'xaept  auch  as  he  may 
have  independently  of  his  character  as  administrator  cizm  testamenlo.  IMd,\61. 

8.  Docs  the  j-talutc  authorize  the  plaintiff,  who  brings  a  suit  against  an  administra- 

tor who  IS  afterwards  removed,  and  the  suit  revived  against  the  administrator 
de  bonis  non,  still  to  prosecute  the  suit  against  tiie  removed  adoitaisttaior— Qv. 

XoL.  VIL  91 
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If  it  does  there  should  be  some  evidenoe  of  the  iBtention  so  to  proseeale  H, 
placed  upon  the  record.    Anderson* 8  adm*r.  vs  Irvine,  209. 
9.  Eiecutoxs  and  administratois  should  be  alld^ed  in  their  accounts,  for  taxes  pti4 
on  the  properly  in  their  custody,  and  commissions  on  the  hire  of  sLaves,  &&, 
as  well  as  all  legal  expenses  of  administratioa.    Floyd  vs  Phyd,  4fC  292. 

EXEMPTED  PROPERTY. 

L  A  creditor  sold  the  only  work  beast  of  his  debtor  under  execution,  he  and  tiie 
Sheriff  were  sued  and  a  Tcrdict  recovered  for  the  value  of  the  wosk  besst,  the 
creditor  enjoined  the  same  and  asked  that  it  might  be  set  off  against  his  debt- 
Held  that  ft  could  notbedone.     ColUtt  n  Jonea  and  Ball,  686. 

FELONS. 

1.  The  estate  of  felons  is  not  forfeited  upon  conviction,  but  by  the  act  of  1808, 
(2  SUU.  Law,  1309.)  the  wife  and  children  are  to  be  aupportei,  the  rights  of 
creditors  regarded,  and  the  remainder  belongs  to  the  offender  on  his  release. 
Wooldridge  yd  Lucas,  60, 
See  Forfeiture,  I,  2,  3,  4, 

FEMES  COVERT, 

1.  The  statute  of  1814  allows  only  three  yeais  after  disability  remove^  for /«n«f 

covert  to  sue  for  land  devised  or  descended  to  them  during  covertuie,  iostead  of 
ten  yeaiB  alloved  by  the  statute  of  1796.  (6  Dana  412;  1  Marskall,  377| 
died.)    Riggs  vs  Vooley,  240. 

2.  A  feme  covert  executed  a  note  as  the  surety  of  her  son,  she  having  separate  estate, 

it  was  held  that  such  was,  pro  tanio,  a  charge  upon  her  separate  estate  in  the 
hands  of  her  trustee,  which  might  be  subjticted  by  the  Chancellor.  JarmM, 
4tc.  vs  Wilkerson,  293. 

3.  In  this  case  the /«OTe  covert  was  sued  at  law  and  permitted  judgment  fo  pass  by 

default,  execution  issued  and  was  returned  nulla  hona-^Keld  that  the  case  was 
brought  viithin  the  provisions  of  the  statute  of  Kentucky  authorising  (he  Cban« 
cellor  to  subject  equitable  interests  to  execution.    IHd,  294. 

4.  The  release  of  errors  of  at  feme  covert  is  invalid,  though  her  husband  may  be  a 

party  to  the  bilL    Breckinridge  vs  Coletnan,  333. 

5.  The  separate  estate  of  a.  feme  covert  cannot  be  reached  by  a  proceeding  at  law. 

Ibid,  334. 
a.  The  equity  of  a  feme  covert  tO  have  a  settlement  ottt  of  property  coming  from  ber 
father's  estate,  does  not  depend  upon  the  solvency  or  insolvency  of  the  husband, 
nor  upon  the  support  she  may  receive  from  him.  The  Chancellor  icgaids 
the  estate  in  equity  as  belonging  to  her,  and  her  equity  to  a  support  t9 
be  secured  to  her  and  her]  children,  as  superior  to  that  of  the  husband 
or  his  creditors,  who  occupy  no  better  condition  than  the  husband.  &fs  ia 
Blanks,  348. 

FINES. 

1.  Two  fines  cannot  be  imposed  thongh  two  offences  be  proved,  when  one  only  i» 
chalged.    Bridgeford  vs  City  of  Lexington,  49. 
See  Attomics  for  the  Commonwealth,  1,  3. 

FORFEITURES. 

1.  The  estate  of  felons  in  Kentucky,  is  not  to  be  forfeited  upon  conviction;  bat 
the  right  of  the  wife  oi  a  convicted  felon  to  alimony,  and  the  right  of  herekil' 
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dren  to  support,  and  the  right  of  creditors  U  recognized  by  the  act  of  ISirZ, 
{8UU,  Law,  1309,)  and  the  right  of  the  oflwder  after  release  froni  imprisonment, 
to  what  has  not  been  disposed  of  for  either  of  the  above  purposes,  is  complete. 
Wooldridgeys  Lucas,  ^c  50. 
%  The  20Ui  sec.  of  the  lOth  article  of  the  Constitution  of  Kentucky,  abrogates  so 
much  of  the  common  law  forfeitures  to  the  Commonwealth  as  affect  the  inheri- 
tance, leaving  it  in  force  only  so  far  as  it  may  operate  upon  the  estate  during 
the  life  of  the  offender.    2hid,  60 

3.  By  the  statute  of  1802,  {Stal.  Law,  1309,)  the  estate  of  felons  is  relieved  from 

forfeiture,  but  the  wife's  right  to  alimony,  the  support  of  the  children  of  the 
convict,  and  his  creditors,  are  recognized ;  and  the  right  of  h«  off^bnder  after  re- 
lease from  imprisonment,  to  what  has  not  been  disposed  of  for  either  of  these 
purposes,  is  complete.    Ibid,  57. 

4.  The  provisions  of  the  statute  of  1802,  respecting  the  estates  of  convicted  felons, 

is  repugnant  to  the  idea,  that  upon  the  conviction  of  the  husband,  the  right  to 
dower  in  the  wife  is  complete.  And  the  provision  for  the  appointment  of  guar- 
dians to  the  infant  children,  repels  the  conclusion  that  the  rights  of  the  father 
upon  conviction  for  felony,  descend  to  the  children  as  if  he  had  died  intestate, 
and  so  is  the  provision  that  his  estate  shall  revert  to  him  upon  his  release. 
nrid,  52. 

FORMER  ADJUDICATIONS. 

1.  The  acts  of  a  Court  of  competent  jurisdiction  in  a  contest  between  the  same 
parties,  or  those  whom  they  represent,  so  far  as  they  purport  to  be  conclusive 
between  the  parties,  are  to  be  so  regarded.  Hardin  and  wifs  vs  Smith* s  exVa.  400. 

FRAUD. 

1.  A  deed  procured  by  imposing  upon  a  feeble  minded  old  man,  who  was  illiterate, 
by  one  in  whom  he  reposed  great  confidence,  for  an  inadequate  consideration, 
declared  fraudulent  and  void.    Jdmaet  al,  vs  Langdon,  195. 

FRAUDULENT  CONVEYAKOES. 

1.  The  fact  that  a  purchaser  of  property  has  knowledge  that  the  vendor,  by  the  sale 
of  the  property,  intends  to  delay,  hinder  or  defraud  all  or  any  of  his  creditors, 
is  not  conclusive  evidence  of  the  fraudulent  intent  of  the  purchaser  to  aid  the 
vendor  in  his  fraudulent  intent  of  hindering,  delaying  or  defrauding  his  credi- 
tors, rendering  the  sale  void.  {Ford  vs  WilUama,  3  B.  Monrot,  554.)  Brown 
vs  FoT€e,  4^.  858. 

%  —But  when  the  vendee  actually  pays  a  full  and  fair  price  for  his  purchase,  a  con- 
siderable portion  of  whioh  goes  to  discharge  the  debts  of  the  vendor,^  and  for 
which  the  vendee  is  surety,  these  facts  furnish  strong  evidence  to  authonxe  the 
conclusion  that  the  intent  of  the  purchaser  was  rather  his  own  security  than  to 
defraud  the  creditors  of  the  vendor.  The  facts  should  all  be  left  loathe  jury  to 
enable  them  to  decide  upon  the  intent  of  the  purchaser  in  making  the  purchase. 
(5  B.  Monro;  308.)    Rid.  358. 

3.  The  intent  to  defraud  the  creditors  of  the  vendor,  to  make  the  sale^  fraudulent, 
must  exist  with  the  purchaser  as  well  as  on  the  part  of  the  vendor,  and  the  sale 
be  the  means  of  carrying  out  that  intent  The  fact  of  the  knowledge  on  the 
part  of  the  purchaser,  of  the  vendor's  fraudulent  intent,  is  notjalways  conolu- 
aive  evidence  of  the  purchasar's  participation  in  that  intent  Ibid,  359. 
Brown  vs  Smith,  362. 
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4.  But  it  creat&b  a  presumption  which  will  authorize  the  conclusion  of  a  fiaodoleii 

intent  on  the  part  of  the  purchaser,  unless  repelled  by  facts  and  circumstaitee» 
showing  a  lawful  inducement  to  the  purchase.    Kendall  vs  Hughts,  3G9 

5.  To  instruct  the  jury  that  the  fraudulent  intent  of  the  party  cannot  be  preswD" 

ed,  hot  must  be  proved,  decided  to  be  misleading.  Fraud  may  b»  presumed  if 
there  be  sufficient  evidence  of  other  facts  which  will  authorize  the  mfeienceof 
fraiid.    Ibid,  370. 

6.  A  sale  may  be  good,  as  between  vendor  and  purchaser,  andpaaethe  title  as  to  all 

tbe  world  except  creditara  and  purchaaera,  aa  to  whom  it  may  be  frandident, 
any  iostrfietion,  therefoie,  in  coniUct  with  this  principle,  ia  wrong.    Ibid,  37L 

7.  A  deed  by  a  husband,  though  in  failing  circumstances,  convey isg  in  trust  for 

the  separate  use  of  the  wife,  the  property  to  which  she  was  in  law  eatitled  aa 
heir  or  distributee  of  her  father,  which  bad  not  been  reduced  to  possession  by 
the  husband,  was  not  fraudnlent    McCauley  vs  Bodes  and  Macklin^  4G2. 

8.  Tk>ugh  a  fraudulent  vendee  ean  not  be  compelled  to  re^^onvey  to  hia  fraudulent 

vendor,  yet  if  he  do  so  before  any  lien  be  acquired  by  hia  creditor,  asch  credits 
cannot  reach  the  property.     Qlark's  adnCr.  ve  Rucka,  585, 
See  Aasignmeni  of  Deeds,  1, 

GAMING. 

1.  The  betting  of  checks  or  counters  at  a  Faro  Bank,  which  are  agreed  by  the  par' 

ties  to  represent  money  or  trfnk  notes,  and  for  which  money  or  bank  notes  is  to 
be  ]^id  by  eHher  party,  is  a  violation  of  the  statute,  and  if  proved,  suBtains 
tfteehaigeof  keeping  a  Faro  Table  at  which  money  and  bank  notes  wexebcL 
Ashlotk  V8  Commonwealth,  46. 

2.  Five  hundred  dollars  is  the  fine  for  keeping  a  Faro  Bank.    Ibid,  47. 

S.  After  the  larpse  of  six  months,  one  of  several  loosers  atnnlawful  gaming,  say 
sue  to  recover  the  property  lost;  a  stranger  may  do  do  under  the  statute  of 
1838,  but  may  not  recover  the  value  thereof,  unless  the  property  cannot  be  had. 
Morgan  vs  LtitfU,  ifc.  243. 

4.  The  statute  of  1833,  authorizes  a  recovery  of  thspraperiy  from  the  vri^Mf,  not 
its  \alue,  unless  the  property  cannot  be  had,  and  after  the  lapee  of  nix  mofitha, 
the  loser  may  sue  aa  well  as  a  stranger.  But  oiae  is  not  the  appropriate  reme' 
dy  to  reclbver  property.    Ibid,  243. 

fi.  Debt,  detinue  or  case,  may  be  adopted  under  the  statute,  whichever  may  be  mosi 
appropriate;  and  debt  being  given  by  a  former  statute,  may  be  maintained  for 
money  or  property,  or  detinue  or  case  as  the  facts  justify.  The  mere  failnre  to 
deliver  property  will  not  support  the  action  on  the  case  and  convert  property 
into  money.    Ibid,  244. 

GIFTS. 

1.  A  gift  of  slaves,  though  it  be  in  writing,  passes  no  title^  nnless  the  writing  be 
recorded  or  the  possession  acoompany  the  gift.  (2  StaL  Law,  1460;  7  /.  I 
Marshall,  202;  6  Dana,  306.)     Makan,  ^.  vs  Makan,  583. 

GIFTS  BY  PAROL. 

1.  A  gift  by  a  father  to  his  daughter,  of  a  negro,  where  the  possession  remains  with 
the  donor,  is  invalid,  the  gift  is  directly  within  the  evils  intended  to  be  prevest' 
edby  the  41st  see.  of  the  statute  of  1798,  (2  StaL  Lav,  1497.)  imiwvs  A)W 
seau,  234. 
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OflAXT. 

1.  A  grant  from  the  Commonwealth  will  be  presumed  after  a  lapse  of  50  years, 

possessors  during  that  time  claiming  as  owners.     (3  Starkie,  1221;  Greenleaf, 

60.)     Jarhoe  vs  McAtee'aheirs,  ^c.  280. 
3.  In  New  York,  where  there  had  been  an  order  of  counsel  for  the  survey,  and 

a  survey  actually  made,  40  years  was  held  to  create  a  presumption  that  a  grant 

had  issued.     (10  Johnson,  377.)    Ibid,  280. 

GUARDIAN  AND  WARD. 

1.  Contracts  between  guardians  and  their  wards,  immediately  after  they  become  of 
age,  are  regarded  with  suspicion  by  the  Chancellor,  and  if  found  to  have  been 
made  with  a  view  to  speculation,  or  with  the  appearance  of  the  least  unfair- 
ness, will  be  disregarded  and  annulled.  (1  Story's  Equity,  313.)  Richardson, 
<fc.  vs  Linnev,  673. 

GUARANTY. 

1.  To  authoiixe  a  recovery  upon  a  general  letter  of  gnaranty,  it  is  necessary  not 

only  that  the  guaranty  be  accepted,  the  credit  given  upon  the  faith  of  the 
guaranty,  but  that  the  guaraiftor  be  notified  in  a  reasonable  time,  of  the  cre- 
dit given,  its  extent  and  terms,  and  that  the  guarantor  would  be  looked  to  fos 
performance  thereof.    Kincheloe  va  Holmes,  ^  6. 

2.  Without  dne  notice  of  the  acceptance  of  a  guaranty,  no  notice  of  diligence  by 

suit,  in  pursuing  the  principal,  and  giving  notice  of  his  failure  to  pay,  will  ren^ 
der  the  guarantor  responsible.  But  after  due  notice  of  the  acceptance,  &c.  of 
guaranty,  any  particular  notice  of  the  proceedings  against  the  principal,  may 
not  be  necessary,  nor  any  greater  degree  of  vigilance  required  m  pursuing  lb& 
principal,  than  a  man  of  ordinary  vigilance  would  exercise  in  his  own  business, 
llnd,  11. 

HUSBAND  AND  WIFE. 

1.  According  to  the  civil  code  of  Louisiana,  a  voluntary  separation  of  property  be 

tween  husband  and  wife,  is  void  as  respects  the  huaband  and  wife,  aa  well  aa 
third  persons.    Beard's  ex'rs.  vs  Bayse,  137. 

2.  A  woman,  owner  of  slaves,  residing  in  Louisiana,  married  there  an4  was  re- 

moved by  her  husband  to  Kentucky,  where  she  sued  for  alimony*  The  suit 
was  compromised  by  the  professed  agents  of  the  parties,  and  part  of  the  wife'a 
slaves  surrendered  to  the  husband — Held  that  the  right  of  the  wife  to  the  slaves 
surrendered  to  the  husband,  was  not  impaired  by  the  compiooiise,  which  was 
not  made  the  decree  of  the  Court 

The  agents  of  the  wife  having  authority  to  conduct  the  suit,  had  no  authori^ 
ty  to  alienate  the  property  in  contest.    Ibid,  139. 

8.  The  interest  of  the  wife  in  her  dotal  or  separate  property  by  the  laws  of  Louisi' 
ana,  cannot  be  passed  to  the  husband  by  contract  between  husband  and  wife, 
without  the  sanction  of  the  Judge.    Ibid,  140. 

4.  The  right  of  the  wife  to  property  to  which  she  is  separately  entitled  by  the  law 
of  the  State  where  the  marriage  takes  place,  is  protected  in  Kentucky,  though 
the  husband  and  wife  remove  to  Kentucky  ;  and  on  the  death  of  the  husband, 
the  right  of  the  wife  to  her  dotal  property  is  clear  as  it  existed  at  the  date  of 
the  maniage.    Beard's  ex'rs*  vs  Bayse,  141. 

h.  If  chattels  be  bequeathed  to  the  separate  use  of  the  wife,  though  the  legal  title 
vest  in  the  husband,  equity  will  regard  the  husband  aa  trustee  for  the  wife.— 
A«av.    Ibi4i  146^ 


Digitized  by  VjOOQ  IC 


726  INDEX. 

HUSBAND  AND  WIFE— Continued, 

6-  The  husband  and  wife  were  sued  jointly  in  trespass,  assault  and  battery,  though 
not  so  named  in  the  declaration ;  if  the  evidence  prove  such  relation,  it  is  na 
cause  of  arresting  the  judgment,    Phillips  vs  PkilUpa,  ^c.  268. 

7.  If  the  wife  commit  an  assault  and  battery  in  presence  of  the  husband,  to  vhicli 

he  assents,  they  are  jointly  liable.  A  jury  may  infer  the  assent  of  the  husband 
from  his  presence,  or  other  acts.    Ibid,  268. 

8.  A  vested  remainder  in  the  slaves  of  the  wife,  do  UQt  vest  in  the  husband,  nn]es» 

reduced  to  possession  during  the  life  of  the  husband,  but  survive  to  the  wife,  and 
not  to  the  representatives  of  the  husband  :  {,1  B.  Monroe^  152  ;  4  Ibid,  235;  i 
Ibid,  666.     Bing,  ^c.  vs  Baldridge,  636. 

9.  The  husband  and  wife  cannot  make  any  contract  with  third  persons,  during  tie 

coverture,  disposing  of  the  expectancies  of  the  wife,  which  will  be  binding  on 
the  wife  after  the  death  of  the  husband.  Hardin  and  wife  va  T.  Smith's  ex'n. 
4-c.  392. 

10.  The  loss  of  the  wife's  right  to  survivorship  in  her  choses  in  action,  does  not  ne- 

cessarily deprive  her  of  her  right  in  equity,  to  a  settlement.  (3  Vez.  606;  4  B. 
Monroe,  236.)     Basham  vs  Chamberlain,  446. 

11.  A  contract  before  marriage,  that  the  wife  shall  enjoy  her  prapeity  separately,  is 

valid,  and  the  husband  will  be  regarded  as  trustee  for  the  wife's  benefit  And 
the  personal  savings  and  profits  made  by  the  wife,  the  results  of  her  tndistrj 
and  economy  may,  with  the  assent  of  thu  husband,  be  applied  to  her  sepente 
use,  so  far  as  the  rights  of  the  husband  and  his  representatives  are  cotticemed, 
but  not  against  his  creditors.  Personal  property  in  possession  of  the  wife  at 
the  marriage,  vests  absolutely  in  the  husband:  the  proceeds  of  her  labor  bdoig 
to  him,  which  he  cannot  voluntarily  dispose  of  to  the  prejudice  of  his  creditois; 
but  upon  good  consideration  he  may  make  a  settlement  upon  the  wife  even  aAer 
marriage.    Ibid,  446. 

12.  A  wife  wrongfully  turned  out  of  doors  by  her  husband,  carries  with  her  an  im- 
.  plied  credit  and  authority  to  charge  her  husband  for  necessaiiee.    BiUinp  vs 

Pitcher  and  Hauaer,  169. 

13.  —But  those  who  trust  the  wife  who  has  separated  from  her  husband,  must  look 

to  the  causes  of  such  separation — they  trust  the  wife  on  the  credit  of  her  hue- 
band  at  their  peril,  if  the  causes  of  separation  did  not  justify  the  wife.  Ibid, 
460. 

14.  It  is  the  right  of  the  wife  exclusively,  to  have  a  settlement  out  of  her  propettf, 

and  to  be  enforced  at  her  instance  whether  she  be  a  complainant  or  a  defend- 
ant, in  a  suit  in  which  the  Chancellor  is  called  upon  to  act  But  the  wife 
may  agree  that  the  fund  shall  be  paid  to  the  husband,  if  she  be  capable  of 
assenting.  Taylor  and  wife  vs  Anderson's  ex'r.  662. 
16.  The  husband  and  wife  united  in  a  bill  for  the  wife's  pn^rty,  praying  that  it  be 
paid  to  the  husband,  and  it  appearing  that  he  was  industrious  and  pmdent, 
managing  his  property  well,  and  living  in  harmony  with  the  wife— Held  that 
the  Chancellor,  on  the  wife  being  of  full  age  and  consenting  in  open  Cooit, 
should  decree  its  payment  to  the  husband.  Ibid,  663. 
See  SettUmeiU,  1,  2»    Assault  and  battery,  1.     Comity, 

INDICTMENT. 

1.  In  an  indictment  for  importing  slaves  into  the  State  contrary  to  the  provisioos 
of  the  statute  of  1833,  it  is  not  necessary  to  state  in  the  indictment  that  the 
defendant  does  not  come  within  the  exceptional  or  iic;gatiT6  the  provisos  con- 
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tained  in  the  statute ;  theee  are  matten  of  defence  which  more  appropriately 
I  come  from  the  defendant     Comtnonv>dalth  va  Young,  2. 

3.  An  indictment  commencing  in  the  name  of  the  Commonwealth  of  KeMncky,  and 
professing  to  proceed  ly  avihority  of  the  Commonwealth  of  Kentucky,  and 
concluding  againai  the  peace  and  dignity  of  the  Commonwealth,  without  adding 
of  Kentucky  or  aforesaid,  is  good.    Ibid,  3. 

3.  In  an  indictment  undeT  the  statute  of  1840,  (3  Stat,  Law,  225,)  for  removing  or 
attempting  to  remove  any  person  of  color,  (having  a  suit  for  freedom,)  out  of 
the  State,  it  is  necessary  to  aver  that  the  defendant  had  knowledge  of  the  pen- 
dency of  such  suit     Commonwealth  vs  Stout,  ^c,  247. 

4.  Where  the  statement  of  an  act  itself  necessarily  includes  a  knowledge  of  the 

illegality  of  the  act  no  averment  of  an  unlawful  intent,  is  necessary.    Ibid,  249. 
^ '  6.  Stating  an  oflfence  in  the  words  of  the  statute,  creating  or  prohibiting  an  offence, 

is  not  sufficient,  unless  every  fact  necessary  to  constitute  the  offence,  is  chaig* 
ed  or  necessarily  implied,  by  following  the  words  of  the  statute.    Ibid,  249. 

I  JNFANTS  REAL  ESTATE.  . 

'  1.  Where  a  sale  was  made  by  the  decree  of  the  Chancellor  on  petition  filerl,  and 

possession  taken  and  held  for  near  four  years,  a  deed  made  and  accepted,  with* 
out  objection,  no  allegation  of  fraud,  and  ability  to  convey  a  valid  title  at  the 
filing  of  the  answer  to  the  bill  of  vendee  filed  for  a  rescision,  and  a  desire  ex- 
pressed by  vendors,  the  heirs,  all  of  full  age  except  one  at  the  date  of  the  deed, 
he  at  the  filing  of  the  answer—Held  that  there  should  be  no  rescision  of  the 
contract,  though  the  sale  may  have  been  irregular  or  even  enoneausly  decreed 
in  the  first  instance.  Lampton  vs  Usher's  heirs,  60. 
^.  Though  a  petition  for  a  sale  of  infants  real  estate,  held  by  descent,  be  filed  by 
prochen  ami  without  affidavit  thereto,  and  without  any  appointment  of  commis- 
sioners to  appraise  the  infants  estate,  and  without  the  execution  of  the  bond 
prescribed  by  the  statute— yet  if  the  statutory  guardian  be  a  party  to  the  pro- 
ceeding, and  unites  in  the  prayer  for  tlio  sale,  (9  Dana,  256 ;  3  B.  Monroe, 
167.)  these  irrigularities  present  no  obstacle  to  the  confirmation  of  the  sale 
by  the  heirs  when  of  full  age,  and  the  subject  still  be  within  the  power  of  the 
Chancellor.    Ibid,  61-2. 

3.  Where  infants  petition  by  next  frien«l,  for  the  sale  of  real  estate  descended,  and 
make  the  statutory  guardian  of  other  heirs  a  party  to  the  proceeding,  and  they 
unite  in  the  prayer  for  sale,  they  will  be  considered  as  petitioning  for  the  sale; 
and  the  fact  of  their  being  guardians  may  be  shown  by  other  testimony  than 
that  contained  in  the  record  in  a  suit  to  rescind  the  contract  of  purchase. 
Lampton  vs  Usher's  heirs,  63. 

4.  Where  a  purchaser  at  a  sale  of  infants'  real  estate  had  been  put  in  possession  of 
his  purchase,  enjoying  it  near  four  years,  and  improved  it,  and  where  a  deed  had 
been  made  and  confirmed  by  the  Court,  as  the  record  says  by  consent,  tbe 
Court  took  these  facts  as  satisfactory  to  show  an  acceptance  of  the  deed.  Ibid, 
64. 

6.  Two  guardians  of  infants  unite  in  a  petition  for  the  sale  of  the  real  estate  of  their 
wards,  one  only  swear  to  the  petition — ^Held  to  be  a  substantial  compliance 
with  the  statute.  Owens,  ^c.  vs  Cowan* s  heirs,  ^c  165. 
S,  The  sale  of  ihe  real  estate  ot  infants  is  not  invalid,  because  the  guardian  did  not 
execute  bond  as  required  by  the  statute,  before  the  decree  or  sale,  if  the  proceeds 
of  the  sale  was  still  in  the  power  of  the  ChanceUor,   who  should  secure  the 
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fund  to  the  ward  by  appTOpriate  bonds,  before  siUFeriog  it  to  pass  into  the  hands 
of  the  guardian.    Ibid,  166. 

7.  A  petition  for  the  ^le  of  real  estate  in  the  name  of  the  infant  by  his  goudian, 

IS  a  substantial  conformity  with  the  statute,  and  equivalent  to  a  petition  in  the 
name  of  the  guardian.     Richardson  vs  ParrotVs  keirsj  381. 

8.  An  adult  having  an  interest,  may  unite  with  the  guardian  of  the  infant,  in  a  pe^ 

tition  for  the  sale  of  infants'  estate,  his  assent  thus  shown  will  be  as  effectual  as 
if  given  by  answer.    Ibid,  881. 

9.  That  the  petition  in  such  case  was  not  sworn  to,  will  not  render  a  sale  of  infaats' 

real  estate  invalid      (3  B.  Monroe,  176;  7  Ibid,  61.)    Ibid,  382. 

10.  Infants*  real  estate  being  sold  upon  credits,  the  pdrchaser  paid  one  instalment 

and  for  the  residue  gave  his  bonds  and  mortgages  to  the  adult  heirs  and  the 
guardians  of  the  infants,  and  they  passed  their  receipts  to  the  commissianeEs  of 
the  Coart,  who  conveyed  to  the  purchaser,  who  accepted  the  deed,  which  was 
confirmed  by  the  Court^Held  that  the  legal  title  passed  by  the  commiasioneEs' 
deed.     Ibid,  382. 

11.  In  the  sale  of  infants'  real  estate  ender  the  statutes  of  Kentucky,  only  their  leigal 

and  equitable  title  is  sold,  and  that  alone  can  be  conveyed,  no  warranty  ean 
properly  be  added  against  adverse  titles.    Ibid,  384. 

INJUNCTIONS. 

1.  When  upon  bill  filed  by  a  vendee  to  perfect  his  title,  the  payment  of  purchase 

money  is  injoined  on  the  ground  of  the  defect  of  title,  and  the  title  ia  perfected 
at  the  hearing  a(ler  the  filing  of  the  bill,  there  should  be  no  damages  awarded 
upon  the  dissolution  of  the  injunction.    Lampton  vs  U^eT*9  heira,  66. 

INSTRUCTIONS. 

i.  There  i.^  no  error  in  refusing  instructions  to  the  jury  which  are  abstractly  cor- 
rect, if  the  proof  does  not  conduce  to  prove  the  state  of  case  supposed  by  the 
instructions  askod.     Sutton,  ^,  vs  Floyd,  i. 

2.  Instructions  to  the  jury  should  not  assume  facts  which  it  is  the  province  of  the 
__  jury  to  ascertain ;  but  should  be  hypotheticated  upon  the  belief  of  the  jury 

from  the  evidence  of  the  fact  supposed,  and  thould  not  assume  that  plaintiff 
^  is  entitled  to  recover  upon  their  belief  from  the  evidence  of  part  only  of  the 

facts  necessary  to  authorize  the  recovery.     Kendall  vs  Hughes,  871. 

3.  In  questions  involving  fraud  in  a  purchase  of  property  of  the  debtor,  where  the 

purchaser  is  plaintiff,  to  instnict  the  jury  to  find  for  the  plaintiff,  if  they  find 
the  property  to  belong  to  the  plaintiff,  is  misleading.  It  may  be  the  property 
of  the  plaintiff  as  to  all  the  world,  except  creditor  purchasers,  as  to  whcHD  the 
plaintiff  may  have  no  right  to  recover.    Ibid,  371. 

4.  The  Court  may  properly  qualify  any  instructions  asked  by  the  parties,  by  stating 

other  considerations  which  the  jury  should  take  into  view  in  deciding  the  ques- 
tions before  them,  to  prevent  the  jury  from  being  misled  in  the  instnictioa  pro- 
posed. Pleak  vs  Chambers,  569. 
&.  A  reference  in  an  instruction  to  the  jury,  to  facts,  though  slated  in  the  declara- 
tion, which  should  not  be  considered  as  constituting  a  ground  of  recovery,  may 
mislead  the  jury,  and  therefore  should  not  be  made.  Swigert,  4*-  ^  Graham, 
668-9. 
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i.  In  policies  given  by  (he  Kentucky  urnl  Louisville  Insurance 'Company,  mUst  be 
set  forth  the  nature  and  extent  of  the  interest  of  tfa^  assured  in  tbe  propeity  in* 
sured,  together  with  ereiy  circumstance  calculated  to  afiect  that  inteiest,  other- 
wise the  policy  ^111  be  invalid.  Addison  4*  Clendenin  vs  9ke  KtMUUky  and 
Louisville  Insurance  Company,  473. 

2.  If  the  circumstances  affecting  the  value  of  the  property  insured  be  omitteflhi 

the  policy  by  the  fraud  of  the  agents  oT  the  company,  may  not  the  eoiQjMmy 
be  liable  in  equity,  notwithstanding  ihe«omission  ? — Qubbs.    Ibid,  473. 

3.  Neither  the  master  of  a  steamboat,  nor  one  joint  owner,  can  procure  insurances 

for  a  steamboat  for  any  interest  in  the  boat  but  their  own.  TaUenm,  4^  ^ 
Chalmers,  599, 

INTEREST. 

1.  Theve  is  nomiiform  rule  for  fiking  rests,  tmA  -enlciilatuig  intcceat  ^agsinatcxeeu- 

tois«iid  other  fidttoiari^a.  The  length  of^me  between  the  lesta  ahouidde- 
pend  upen  the  ciicumstances of  each  partioularcase.  CiemtHsVA  Caldwellp 
176-7. 

2.  The  Chancellor  may  properly  decree  interest  upon  a  liquidated  4USC0unLaecuied 

by  mortgage.    RickardsonvsParrvWs  heirs,  386. 
Sec  Tender,  1. 

J  JEOFAIL. 

1.  The  statute  of  1799,  (2  Stat.  Lam,  875,)  does  not  apply  to  inisjoindejr  of  counts, 
nor  does  that  which  makes  a  verdict  good,  if  Mmre  be«ie  goodoeoilt  and  others 
bad.     VffKg^n's  t^r,  vs  Oa^'itTMr,  328 

•JOINT  RIGHTS. 

1.  Joint  rights  are  not  protected  by  the  statute  of  1814,  unless  all  be  nnderdiasUli- 

ty  at  the  time  the  right  accrued.    A'ggv  \9D00ley,  4^  240. 

2.  But  if  at  the  time  the  right  accrued,  there  was  no  adverse  holding,  the  adverse 

possession  taken  after  the  accrual  of  the  right,  would  only  prejudice  the  right 
of  the  joint  owners  when  it  should  be  continued  so  long  as  to  toll  the  right  of 
entry,  after  disability  of  all  are  removed.  (1  Marshall,  38,  70 ;  3  «f.  J.  Marsh* 
98,  citsd,)    i5u£,  241. 

3.  When  all  the  joint  owners  are  under  disability  at  the  time  (he  right  accrues,  all 

are  protected  until  the  disability  of  all  Ja  removed.  (3  &  Monrst,  147,  dUd.) 
Ibid,  242. 

.JURISDICTION. 

1.  The  Circuit  Court  of  a  county  where  a  debtor  of  a  non-resident  debtor  resides, 
has  jurisdiction  to  attach  a  fund  in  the  hands  of  such  person,  to  satisfy  a  eted- 
itor,  no  other  Coart  has,  unless  the  prooeas  be  served  within  jta  Junodiction. 
Roherts'Ts  Walksr  andsEmbrss,  7.S. 

2.  It  is  the  power  of  the  Court  over  the  subject  sought  to  be  subsjeoted,  that  gives 

the  Chancellor  jurisdiction  on  bill  of  attachment,  not  the  service  of  process  on 
the  principal  debtor  nor  the  service  of  process  on  the  guarnishce  in  a  different 
county  from  that  in  which  the  suit  is  brought  Mid,  75. 
4).  When  an  attachment  is  brought  in  chancery  in  a  wrong  «county,  it  is  ineffectual 
to  bind  a  fund  in  the  hands  of  the  defendant,  unless  the  bill  be  taken  for  con- 
fabbed or  answpT  filed,  not  insisting  upon,  but  waiWng  t|fe  question  of  jurijsdic- 
tion.     Ibid,  77. 
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JURISDICTIOir— OmfofivAi. 

4.  The  heiTB  Or  adminiBtfator  of  the  oomiiiittee  of  a  lunatic,  may  be  aued  in  amy 
Cirottit  ia  which  they  may  be  found,  by  the  administrator  or  other  rq>reaeata' 
tive  of  the  lunatic,  and  the  juiiadiotion  ia  not  confined  to  the  Circuit  to  whieh 
the  lunatic  belonged.    Hardin  and  wift  va  Smith's  ix*r,  898. 

JUSTICBS  OF  THE  PEACE. 

1.  Jiiatioea  of  the  Peace  may  hold  their  Coorta  and  decide  causes  at  other  times 

than  at  their  quarterly  Courts,  in  the  oases  mentioned  in  the  4th  and  12th  seo- 
tions  of  the  set  directing  quarterly  Courts.  (Sesston  Au$,  78;)  and  if  they  do 
bold  such  Courts,  it  may  be  shown  that  they  done  so  under  a  state  of  ease  war- 
ranted by  the  statute.    SoberU,  ^c  ts  Hall,  360. 

2.  Justices  of  the  Peace  had  authority  by  the  statutes  of  1786  and  1796,  to  take  ths 

acknowledgment  and  privy  examination  of  fenua  covert,  to  deeds  for  land  ift 
the  counties  of  the  residence  of  the  grantors  but  their  names  and  seals  wen 
essential  to  their  certificate  to  make  the  conveyance  effectuaL  Kemper  va 
HughtB,  266. 

LANDS,  SALES  OF. 

1.  The  lands  of  one  who  held  as  a  cestui  que  truet,  descended  to  his  heiis-^Held  that 

•uch  lands  so  held,  were  liable  to  sale  under  executions  upon  judgments  against 
the  heiis  ia  the  same  way  that  they  were  liable  to  sale  under  executions  upon 
judgments  against  the  ancestor.  (3  Bibb,  186.)  Blanckard,  ^c  va  Tkyhr'm 
helTBy  649-60. 

2.  Land  belonging  to  the  defendant  in  execution,  though  held  adversely  by  another^ 

is  liable  to  sale  under  execution.  <1  Dana,  211;  6  B,  Monroe,  374.)  Ibid, 
649-60. 

LANDS  DEVISED. 

1.  Can  lands  devised  to  be  sold  for  the  payment  of  debts  be  sold  under  execution  on 
judgments  against  the  heirs— Quirb.  {Helm  vs  Darby,  3  Dnna,  186.)  Owent^ 
^c,  vs  Covan'a  heire,  168. 

LAPSE  OP  TIME. 

1.  The  Directors  of  the  Railroad  Company  may  rely  upon  the  lapse  of  time  to  ahieM 

themselves  from  liability  to  the  creditors  of  the  company  for  dividenda  impiopec'- 
ly  paid  oat    Railroad  Company  vs  Bridges,  669k 

2.  The  Court  refused,  after  a  great  lapse  of  time,  to'overhale  an  old  partnenhip 

dealing  and  settlement,  upon  the  grounds  of  fraud  and  embezdemeiit  by  <mm 
partner,  without  clear  and  aatisfactory  evidence.     Winter  vs  Wheeler,^ 

LEGISLATION. 

^-^  1.  If  theLegislatnre  have  not  power  to  pass  a  retiospectite  statute  of  limitatioii, 
they  cannot  delegate  to  the  Courta  of  Chancery  the  power  to  apply  sooh  ■ 
principle  to  divest  a  right  in  a  citizen     Fearce*e  heire  vs  Patton,  168. 

LEXINGTON  CITY  COURT. 

1.  The  exclusive  jurisdiction  conferred  upon  the  Lexington  City  Court,  to  hear  and 
determine  cases  of  breachea  of  the  penal  laws  of  the  State,  except  felonicB, 
did  not  deprive  the  Fayette  Circuit  Court  of  the  power  to  hear  and  decide  all 
cases  then  pending  in  that  Court  foi  breaches  of  the  penal  lairs.  Aehloch  va 
Commonveafih,  46. 
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LEXINGTON  CITY  COURT- C«n<m«««. 

2.  Tho  exclusive  juriadiotion  oonfened  upoa  the  City  Court  of  LexingtoB,  to  hear 

anddeteimine  oaaes  for  breaches  of  the  penal  ]aws  of  the  State  except  felo> 
nies,  did  not  deprive  the  Fayette  Circuit  Court  of  the  ri; ht  to  determine  all 
cases  then  pending  in  that  Court  for  breaches  of  the  penal  laws.  Ashloek  ys 
QmmonmMlth,  46. 

3.  A  wanant  issued  by  the  Clerk  of  the  City  Court  of  Lexington,  "for  presuming 

to  sell  by  retail  without  a  license  so  to  do,  any  quantity  of  wine,  branily,  whis- 
key," dec.  is  too  indefinite  a  charge  to  authorixe  a  judgment  by  the  City  Court 
under  the  ordinance  which  mskes  it  a  penal  offence  "to  sell  by  retsil  less  than 
a  quart."     Bridg^ord'VB  City  ^f  Lexington,  48. 
See  Rilmling  tpiriu,  1. 

LEXINGTON  AND  OHIO  RAILROAD  COMPANY. 

1.  The  statute  incorporating  the  Lexington  and  Ohio  Railroad  Company,  imposes 
no  personal  liability  on  the  Directors  for  the  payment  of  the  debts  of  the  compa- 
ny. If  any  arise,  it  must  be  the  result  of  their  wrongful  acts,  when  an  aetion 
on  the  case  would  be  the  appropriate  remedy,  to  which  the  statute  of  limitation 
might  be  pleaded.    Railroad  Company  vs  Bridget,  660. 

UBEL. 

Woida  when  written,  Which  tend  to  degrade,  disgrace  or  render  odious  or  ridiculous 
the  person  of  whom  they  are  spoken,  are  libelous  and  consequently  aotionable. 
{Uu.  Sit,  Ca$ee,  188.)  Shelton  vb  Nance,  129. 
%  The  defendant  composed,  published  and  caused  to  be  written  in  the  Church  book 
the  following:  "A  report  raised  and  circulated  by  Wm.  Shelton,  the  plaintiff, 
against  brother  Nance,  stating  that  he,  Nance,  made  him,  Shelton,  pay  a  note 
twice,  and  proved  by  Shelton  to  be  false"— Held  to  be  libelous  and  actionable. 
Ibid,  129. 

LIEN. 

1.  A  vendor  has  a  lien  for  a  balance  of  the  consideration  for  land  sold,  though  a 

conveyance  be  actually  made,  if  the  sub-purchaser  have  either  actual  or  con- 
structive notice  that  the  same  remains  due.   Woodward  vs  Woodward,  4«.  117. 

2.  A  vendor  remaining  in  possession  of  land  soJd  and  conveyed,  is  sufficient  to  put 

a  subsequent  purchaser  of  vendee  upon  enquiry  as  to  the  payment  of  the  pur- 
chase money.    Hopk  ine,  ^  vs  Qarrard,  313. 

3.  A  vendee  may  sell  land  which  he  has  purchased,  though  there  be  a  suit  pending 

to  subject  it  to  the  payment  of  the  purchase  money.  The  purchaser  will  take 
subject  to  the  equity  of  the  complainant  to  be  paid  his  purchase  money.  Ibid, 
313. 

4.  In  a  proceeding  under  the' statute  of  1838,  the  power  of  the  Chancellor  to  sub- 

ject property  to  the  payment  of  the  debts  of  the  defendant,  does  not  depend 
upon  the  actual  levy  of  an  attachment — a  lien  attaches  on  the  property  sought 
to  be  subjected,  on  filing  the  bill  and  service  of  process.  Milward,  4^.  vs 
Cochran,  ^-c.  346. 
6.  —If  the  property  sought  to  be  subjected,  be  previously  levied  upon  by  execution, 
the  Chancellor  may  follow  and  subject  any  surplus  after  the  execution  is  satia- 
fied,  in  the  hands  of  third  persons  who  may  receive  it  after.the  liependene  exist. 
Ihid,  346. 
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LlE^— Continued. 

6<  One  who  was  not  own  er>  but  claiming  a  lien  for  work,  &c.  united  in  a  con  re  r^ 
anoe  to- a  puccha«er-*Heldto  baT>e  thereby  waiTed  hia  lien.  Alexander,  dfc.  \a 
Slavem^  4fC  dA6w 
•  7t  A  hill  of  a  oieditor  for  tbc  diaoover^  of  awets  and  their  aubjectionto  hia  demand, 
will  not  operate  as  alien  upon  any  right  or  interest  which  ia  not  specified  in  the 
1)iU,  and  which  might  have  been  known  by  consoiting  the  public  reooida  of  the 
county.  McCaulif,  ^c.  va  Boda  and  Ma4klin,  463, 
See  Atuukmeta,  la    Mtachment  lien^  1. 

UflnTATIONS.. 

1.  The  atatute  of  1814>  changed  tlie  saving  in  the  statute  oC  1796,  in  befcaJf  of 
femM  §overt,  and  reduced  the  time  of  protection*  from  ten  to  three  years ;  and 
specified  the  class  of  oases  to  which  the  statute  ef  ISU  should  apply,  i.  e.  t9 
eaaea  where  laada  had  deseended  ox  been  devised  to  fane$  covert  during  cover- 
ture ;  (]5  Dana,  Al%',  I  Mar^udl,  377,  sited.)    Rigga  vs  Ihol^,  ^  340. 

3.  Wi^e  a  right  deaceBda  or  ia  devised  which  is  joint,  all  must  be  under  disability 
to  xeoeive  the  pvoteotion  afforded  by  the  statute  of  1814.    Und,  240. 

9.  The  statute  of  limitation- mu^t  be  relied  upon  in>the  pleadings  to  authorize  the 
Court  to  apply  it     Clark  ts  Smith,  276. 

4k-  Where  there  was  a  lending^  and  borrowing  of  money,  and  a  settlement  had  be- 
iweeathe  partiea,  a  balance  stmck,  and  a  separate  note  taken  for  usury,  and 
paid  ha  a  few  dayft—Held  that  the  receiver  could  not  rely  upon  limitation  to  bar 
its  recovery,  or  ita  appropriation  to  the  reduction  of  the  principal,  while  any 
yutoCthe  piincipial  remained  unpaid:  {CnUcher  ve  Trabu^  h  DoMa^  80.> 
Booker,.  4!C.  vs  0regory,  440.  * 

j$»  Toaicid  the  effect  of  limitation,  on  the  ground  of  a  recent  discovery  of  a  mia- 
take  relied  upon  aa  the  gxeund  of  recovery,  the  party  must  ahow  an  exercise  «f 
a  proper  degree  of  diligence  in  pursuit  of  his  rights  Bailroad  Company  va 
BridgeOf  661. 

6.  The  limitation  of  two  years  to  the  commencement  of  sails  by  assignees  inbankr 
ruptcy,4oe8  not  apply  te  applicatiims  to  the  Chancellor  for  rules  to  be  made 
upon  the  parties  to  suits  ia  chancery,  for  the  restoration  of  money  which  had 
been.iaipf»perlf  decreed  to  others  and  the  decree  reversed  under  which  it  was 
xeaeivcd.    Matie  et  al,  va  Pilcher,  4rc.  664. 

LIMITATION  OF  ESTATES. 

1.  A  conveyance  of  land  "to  Riohard  and  his  heirs  and  assigns,  or  in  case  of  the 

death  of  said  Richard  without  lawful  heirs^  then  to  Samuel  and  his  heirs  forever, 
tahave  and  to  hold  the  said  tract  or  parcel  of  land  unto  the  said  Richard  and 
his  heirs,  or  ia^case  of  said  Richard's  death  without  lawful  heirs,  then  to  the 
said  Samuel  and  his  heirs,  after  the  death  oC  aaid  Richard,"  reserving  aa  »- 
tate  for  the  life  of  the  grantor— Held  that  the  limitation  over  to  Samuel  was 
TOid»  and  that  a  fee  simple  passed  to  Richard.    Lee  y^Leeetah  605. 

2.  A  fee  cannot  be  limited  upon  a  fee,  or  after  a  fee  by  deed,  according  to  the  com* 

moa  law ;  but  ia  modem  times,  it  is  allow^ed  to  be  done  by  way  of  executoty 
devise,  or  in  a  deed  by  way  of  apringing  or  shifting  executory  uae,  dependent 
upon  conditions  that  may  happen  within  a  reasonable  time.  Ibid,  606. 
S.  Where  the  whole  estate  is  conveyed  to,  and  vests  in  the  6r&t  taker,  any  limita- 
tion over  is  void,  as  if  land  be  limited  "to  one  and  his  heirs,  and  if  he  die% 
without  heirs,  then  to  another/'  the  last  limitation  is  void ;  {.Feame  on  BenuUn^ 
iere^l^.)    Ibid^  606, 
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LIMITATION  OF  ESTATES— Continued. 

4.  In  wilb,  if  the  person  to  whom  a  limitation  over,  or  after  the  first  dcvij^ce  should 
*   ^ie,  be  himself  capable  of  taking  as  heir  to  the  first  derisee,  then  the  word 
**h«ii8**  must  be  understood  as  meaning  *'heirs  of  the  body,"  and  the  firbt  de- 
visee takes  an  estate  tail,  {Feame  on  Rem.  467,)  which  by  our  statute  i^  made 
a  fee  simple,  (8tat.  Law,  442,)  and  the  limitation  over  is  void.    Ibid,  608. 

6.  A  devise  to  a  daughter  and  over  in  case  she  die  leaving  issue  living  at  her 
death,  provided  they  should  die  without  issue,  is  too  remote  a  limitation,  and 
therefore  void,  it  might  not  happen  within  a  life  in  being  and  twenty  one  years. 
Attorney  General  ys  Wallace* a  detiseea,  616. 

6.  The  testator  devised  estate  to  bis  daughter,  with  limitation  over  to  others  if  she 
should  die  without  leaving  any  child  alive  at  her  death— Held  that  the  limita- 
tion was  good  as  an  executory  devise.  *  {Feame  on  Bern,  399;  3.  B.  Monroe,  482, 
and  authorities  there  cited.)    Ibid,  616. 
BeeBailroad  Company,     Surety,  8,  9,  10,  U.     TrveU,  2,  3. 

U8  FBNDBN8, 

1.  Tbe  fUiiig  of  a  bill  in  chancery  with  the  Clerk,  or  even  filing  it  in  Court  without 

suing  out  process,  will  not  create  a  lis  pendens,  or  stop  the  running  of  the  stat- 
ute of  limitations.    Pindell,  assignee  T9  Maydwell,  314. 

2.  The  date  of  the  issue  of  process  is  the  commencement  of  the  suit:  (7  Monroe^ 
t  111.)  So  is  the  service  of  notice  in  ejectment.    Where  the  first  writ  in  a  suit  at 

law  is  in  time,  but  the  second  after  the  statute  has  barred,  it  is  necessary  to. 
«how  the  first  writ  returned.    (6  IWm /?q7.  617.)    7^316. 

LUNATIC. 

1.  Tbe  heir  or  adroiiiistrator  of  a  committee  of  a  lunatic,  may  be  sued  in  any  Cir- 
cuit in  which  they  may  be  found,  by  the  representatives  of  the  lunatic.  Har^ 
din  and  wife  vs  SmiUCs  ex'r.  398. 

MALICIOUS  PROSECUTION. 

1.  Where  a  prosecution  is  malicious  and  unfounded,  though  instituted  before  ar 
Court  having  no  jurisdiction,  an  action  on  the  case  may  be  maintained,  (t 
Chitty,  163;  Morris  \q  Scott,  21  Wendell)    Haysvs  Younglove,  645. 

MARrriME  LAW. 

See  Steamboats,  1,  2,  3. 

MARRIAGE. 

1.  Proof  of  cohabitation  and  a  recognition  by  the  parties  of  each  other  as  man  and 
wife,  is,  for  most  purposes,  sufljcient  proof  of  marriage,  subject  to  be  rebutted* 
But  in  a  suit  by  the  relations  of  the  supposed  wife  against  the  suppo<^cd 
husband  for  the  property  of  the  deceased  supposed  wife,  where  the  issue  is  ma'» 
riage  in  fact  or  not,  marriage  in  fact  must  be  proved  by  higher  evidence.  Kuhl 
y»Knaner,  132. 

MARSHALLING  OF  ASSBT& 

1.  The  Chancellor  will  do  equal  justice  between  creditors  by  a  pro  rata  distribution 
of  the  assets  over  which  he  obtains  power.     Cosby's  heirs  vs  Wlckllffe,  120. 

MASTER  AND  SLAVE. 
See  Bstappal,  1. 
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MERGER. 

1.  The  execution  of  a  note  foi  a  demand  due  upon  simple  contract,  meiges  the  aim' 
pie  contract.  A  joint  liability  on  simple  contract  may  be  extinguished  by  the- 
note  of  one  or  more  of  the  debtoxs,  if  the  note  be  accepted  in  dischaige  of  the 
joint  liability;  but  if  the^note  be  not  so  accepted,  the  joint  liability  still  remains^ 
{Donophan  and  Smoot  vs  QUI,  1  B,  Monroe,  199.)  PatUraon,  4c  ts  CkaimtfWr 
697. 

MILLS. 

1.  The  overflowing  of  a  spring  by  the  erection  of  a  dam,  is  a  proper  subject  for  cuB' 

sideration  in  determining  upon  the  propriety  of  permitting  the  erection  of  a 
dam  for  a  mill.  (1  Bibb,  377;  3  A,  K.  Marshall,  328.)  McJ)ougU  vs  Clark, 
449. 

2.  The  cxistance  of  a  mill,  though  it  be  not  regularly  established,  near  to  a  pioposed 

mill,  which  will  be  destroyed  or  materially  injured  by  the  erection  of  the  pro- 
posed mill  dam,  is  a  proper  subject  for  the  consideration  of  the  Court  in  deter- 
mining upon  the  propriety  of  erecting  the  proposed  mill  dam.    Ibid,  462. 

3.  The  statute  declaring  the  reverter  of  land  condemned  for  mill  purposes  upon  a 

failure  to  rebuild,  does  not,  in  its  terms,  apply  to  cases  where  ^e  owner  of  the 
mill  is  owner  of  the  land  on  both  sides  of  the  stream,    J^id,  462. 

4.  The  Court  should  exercise  the  power  of  permitting  the  erection  of  a  new  mill 

where  one  has  been  destroyed,  with  a  reasonable  regard  to  the  pablic  neceasityt 
and  the  rights  of  the  owner  of  the  mill,  and  protect  his  rights  and  interest  ftom 
injury,  by  the  grant  of  a  new  privilege,  without  just  compensation.    Jbid,  464, 

MISTAKES. 

1.  A  fraud  or  palpable  mistake,  made  by  the  field  officers  of  a  regiment,  in  a  set- 

tlement with  their  paymaster,  may  be  enquired  into  and  corrected,  on  the  tri- 
al of  a  motion  against  the  paymaster  for  his  supposed  delinquency.  Any  evi- 
dence conducing  to  the  proof  of  such  mistake  should  be  received.  MilUr  va 
Fox,  126. 

2.  The  Chancellor  has  power  to  relieve  against  mistakes.    The  mistake  of  a  Cledi 

in  the  date  of  recording  a  deed  of  conveyance,  clearly  appearing  by  record  evi- 
dence, relieved  against  by  the  Chancellor,  not  by  changing  the  record  of  the 
certificate  as  recorded  by  the  Clerk,  but  by  operating  upon  the  party  who 
seeks  an  advantage  by  the  error  of  the  Clerk.  HiaWs  heirs  Y9  Calloway* a  kein, 
179. 
See  Limitations,  6. 

MORTGAGES. 

1.  Where  a  bill  is  filed  to  foreclose  a  mortgage  upon  real  property  incumbered  by 

prior  liens,  it  is  proper  to  make  all  persons  holding  such  liens  parties.  Or  if 
prior  suits  are  pending  to  enforce  pnor  liens,  to  consolidate  such  suits,  and 
avoid  a  sacrifice  by  multiplying  sales  of  small  parts.  ChampUn  vs  Foster  and 
Cunningham,  104. 

2.  The  mortgagor  has  an  interest  in  the  ascertainment  of  the  amount  of  debt  se- 

cured by  mortgage,  is  a  necessary  party,  and  should  have  day  of  payment  giv- 
en him  after  the  sum  to  be  paid  is  ascertained.  When  a  sale  is  ordered,  the 
sum  to  be  raised  thereby  should  be  stated ;  the  sale  reported,  and  any  balance 
paid  to  the  mortgagor,  by  the  order  of  the  Court    Ibid,  104. 

3.  A  mortgage  by  a  debtor  to  his  sureties,  is  in  effect  a  security  for  the  debt :  (4  B. 

Monroe,  142,^  Ibid,  631.)    So  a  mortgage  to  secure  several  co-surettn  isi  i» 
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:M0RT6A0£S— Conft'niMrf. 

■the  absence  of  special  circumstancesi  to  be  aj^lied  as  if  still  the  property  of 
the  debtor:  {1  Dana,  307;  6  B.  Monrotf  206.)  Moore,  ^c  vs  Mobberly,  303. 
4.  If  a  mortgage  be  made  to  a  surety  who  is  an  aocommodation  indoiser,  and  the 
mortgagor  be  legally  proved  insolvent,  or  the  surety  become  liable  by  the  use 
of  proper  diligence  on  the  part  of  the  creditor,  the  creditor  then  has  the  right  to 
be  substituted  to  the  rights  of  the  mortagee,  and  ask  a  foreclosure  for  his  bene- 
fit Tilford  et  al.  YsJdmea*  adm'r,  337. 
•6.  In  such  case  the  mortgagee  has  no  light  to  insist  on  a  foreclosure  until  his  lia- 
bility is  fixed.  Before  it  is  fixed,  the  mortgagee  may  release  the  mortgage.  If 
the  surety  be  released  by  the  laches  of  the  creditor,  he  cannot  ask  to  be  sub- 
stituted to  the  rights  of  the  mortgagee.    Ibid,  338. 

6.  A  mortgage  to  secure  the  mortgagee  in  his  suretyships  for  the  mortgagor,  may 

apply  to,  and  embrace  suretyships  existing  as  accommodation  indorser,  and  its 
efficacy  depend  upon  the  contingency  of  the  exercise  of  due  diligence  by  the 
creditor  in  pursuing  the  principal.    Ibid,  336. 

7.  Under  the  statute  of  1838,  (SiaL  Law,  176,)  the  creditors  of  a  mortgagor  may, 

by  bill  in  equity,  compel  a  foreclosure  and  sale  by  martgagee,  and  have  the 
benefit  of  any  surplus  after  satisfying  the  claims  secured  by  the  mortgage, 
found  to  be  really  due.     Scrivener,  if^  vs  Scrivenor,  ^e.  376. 

8.  On  decreeing  the  payment  of  money  secured  by  mortgage,  day  should  be  given 

for  its  payment  Reasonable  time  should  be  given,  which  rests  in  the  exercise 
of  a  sound  discretion  by  the  Chancellor.  The  usual  time  allowed,  has  been 
until  some  day  in  the  succeeding  term:  (Martin  vs  Wade's  ex*Ts.  6  Monroe, 
80,)  which  the  Court  think  reasonable  time.  Richardaon  vs  Parrott'aheira,BBS, 

MORTGAGOR  AND  MORTGAGEE. 

1.  A  mortgagee  who  is  in  possession,  and  who  is  charged  with  rents,  should  be  al- 
lowed for  money  expended  in  the  payment  of  paramount  liens.  Arnold  v» 
Foot,  ^e.  69. 

MORTGAGED  ESTATE. 

See  Equity  of  redemption,  1,  2,  3. 

NEGLIGENCE. 

1.  An  action  on  the  case,  lies  for  negligently  navigating  boats,  whereby  injury  oc« 

curs  to  other  craft    Inman,  Qalt,  ^.  vs  Funk,  638. 

2.  It  is  the  duty  of  those  conducting  boats  on  navigable  streams,  to  use  all  reasona- 

ble care  and  diligence  to  avoid  damage  to  other  craft,  whether  they  be  weak  or 
strong,  and  the  weakness  of  the  boat  injured,  if  there  is  a  want  of  proper  dili* 
genoe,  will  afford  no  apology  for  the  injury.  It  should,  if  known,  increase 
the  care  and  diligence  to  avoid  collision.    Bnd,  636. 

NECESSARIES. 

See  Biuband  and  wife,  12,  13.  « 

NEW  TRIAL. 

1.  No  new  trial  should  be  granted  upon  the  ground  that  the  verdict  is  agamst  the 

weight  of  evidence,  **unle8s  the  preponderance  against  the  finding  is  palpable 
and  flagrant*'    Banfield  ys  Bruion,  109. 

2.  To  authorize  a  new  trial  on  the  ground  that  the  verdict  is  against  the  weight  of 

evidence,  it  should  appear  to  be  palpably  so.    Bright  vs  WiUon'a  adnCr,  123. 
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NEW  TRIAL— Cb7i<i?i«ed. 

3.  An  affidavit  for  a  new  trial/on  the  ^toimd  of  diacoveiyof  testiiaoBy,  ahoidd  be 

accomp«med  by  the  affidavits  of  the  witn^iasea  or  some  very  good  leaaon  givea 
for  their  non  production.    Bright  vs  Wihon't  admW,  124. 

4.  Though  the  verdict  of  the  jury  accord  with  the  opinion  of  this  Couxt  xxpan  the 

evidence,  yet  if  the  Circuit  Judge  improperly  expounded  the  law  to  the  juiy, 
and  then  refused  a  new  thai,  this  Court  will  reverse  and  oid^r  a  bow  trial  to 
be  given.  James  et  ah  va  Langdony  196. 
6.  Where  the  evidence  upon  the  point  involved  in  the  iaaae  before  Ute  jury  is  aontn- 
diotory,  it  is  the  province  of  the  jury  to  deoide,  and  no  new  trial  gxaMted  ualeat 
the  jury  have  been  mislead  by  the  ia^tructioas  o^  the  Court  PlmA  va  Chm- 
bers,  666. 

KON-RESIDENT  SUITORS. 

1.  Security  for  costa  can  only  be  required  of  non-reaident  plaintifl^,  or  in  ejectaent 

the  leiiisors  of  the  plaintiff,  and  the  defendant  alone  is  authorized  to  demand  it. 
Crawford*  a  heira  va  Logan,  182. 

2.  Cart  a  surety  for  costs  require  the  Court  to  interfere  in  his  be-all  between  him 

and  hia  principal  and  give  aecurily  for  his  indemnity? — Quaaia.    Md,  182, 

NOTICE. 

1.  Notice  by  covenantee  to  the  covenantor,  of  a  suit  brought  for  the  subject  matter 
of  the  covenant  of  indemnity  or  warranty,  b^  a  third  person,  will  make  the  de- 
cision evidence  against  the  covenantor.    Beard'a  di'r.  va  Bayae,  150. 
See  Vendor  and  vendetf  4.     Billa  of  exchange^  1,  2,  3. 

OBLIGATION  OF  CONTRACTS. 

1.  A  statute  which  gives  force  and  validity  to  a  void  contract,  though  it  does  not 
impair  the  obligation  of  that  contract,  yet  by  giving  force  and  validity  to  a  void 
contract,  or  that  which  was  no  contract  before,  but  a  mere  attempt  to  make  a 
contract,  by  which  the  fee  is  taken  from  one  and  given  to  another^  effectaally 
destroys,  nay  uproots  and  destroys  the  contract  by  which  the  property  was  held, 
and  i.s  therefore  unconstitutional    Pearce\%  Patlon'aheira,!^ 

OYER. 

1.  Oyer  cannot  be  demanded  of  an  original  delivery  bond  given  in  a  sister  State,  oo 
which  suit  is  brought  in  Kentucky,  it  being  in  the  custody  of  the  law.  Oyer 
of  a  copy  will  suffice;  {Cite8  6  Cokcy  74;  6  Ibid,  76  a,;  2  Bibb,  330;  2  /./ 
Marshall^  270.)    Kdly  va  LafUt  ^  SUphena,  222. 

PARTIES. 

1.  It  is  not  necessary  that  those  who  may  be  in  possession  of  land  under  heiis, 
should  be  parties  to  a  suit  between  the  heirs  for  partition.  Kor  does  the  cham- 
perty laws  have  application  to  suits  for  division  between  heia,  nor  to  eoavef- 
anoes  where  there  was  no  adverse  possession  befoie  suit  brought  Pleak  vi 
Chambers,  670. 
Sec  Equity,  1,  2, 

PARTIES  IN  CHANCERY. 

1.  The  assignor  of  a  note  is  not  a  necessary  party  to  a  bill  and  attachment  against 

the  obligor  to  collect  the  note.     Clark  vs  Smith,  ^c  274. 

2.  In  suits  in  chancery  for  contribution  among  sureties,  all  interested  shouU  be 

brought  before  the  Court.    Moore,  ^c,  vs  Mobberly,  305. 
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riimES  IN  CHAISCERY— Conhnu*J. 

3.  Upon  a  bill  filed  by  an  original  tmstee  namad  in  a  deed  for  Church  property,  on 

behalf  of  himself  and  his -associates,  and  others  of  the  trustees  claiming  to  be 
beneficiaries,  the  rights  of  the  parties  interested  are  properly  before  the  Court 
for  decision.    ^Umn  et  ah  vs  AnnslTongt  ^  487. 

4.  The  husband  of  the  heir  is  a  necessary  party  to  a  suit  for  the  conveyance  of  land 

vested  in  the  wife  as  heir  to  her  father.     Makan,  <^c  ts  Mohan,  681. 

TARTiES  IN  SUITS  AT  LAW. 

1.  Where  an  action  l<$  brought  for  the  tortious  negligence  or  mismanagement  or  ev 
ercise  of  rights  and  daties  belonging  to  a  relation  arising  out  of  a  contract,  the 
non-]dnder  t)f  part  of  the  contracting  parties  ^11  not  affect  the  right  of  recov- 
ery.    Swigtrt,  ^c,  vs  Qraham,  660. 

PARTITION. 

1.  In  making  partition  of  land,  regard  should  not  only  be  had  to  the  quality  of  the 
•oil  and  quantity,  but  also  its  value  as  afiected  by  locality,  convenience  to  pub- 
•lie  loads  and  other  permanent. advantages.    Sunter,  ^  vs  'Brown,  286. 

PARTNERS  AND  PARTNERSHIP. 

1.  One  partner  cannot  transfer  partnership  effects  to  his  separate  creditors  to  the 

prcjudiceof  the  credHozs  of  the  firm.    Black  ekal  va  Bvak-et  al  31 1. 

2.  Each  paitnerhas a  lien  apon  the  partnership  effects  for  the^yment  of  the. firm 

debls,.and.the  firm  creditoia  have  a  right  to  be  substituted  in  equity,  to.the  lien 
of  the  partner  in  the  application  of  (and  ratable  distributioa  in  case  of  defi- 
ciency,) of  the  firm  efiecta.    Ibid,  211, 

.3.  If  onerepresent  himself  to  be  a  partner,  and  credit  be  given  upon  the  faith  of  such 
representation,  anch  an  one  will  be  responsible  as  a  partner,  whether  he  be. ac- 
tually so  or  not     MarkhaTtCB  ex*r,  vs  J<m€8,  467. 

%.  But  representations  to  one  person  that  he  is  a  partner,  will  not  make  such  per- 
son, (who  is  not  a  partner  in  fact,)  responsible  as  a  partner  to  one  who  has  no 
knowledge  of,  and  did  not  rely  upon  such  representations.  {Smith's  XercantiU 
LaWy  page  23,  note  p.)    Ibid,  467. 

^,  Part  owners  of  a  steamboat  are  not  partners  by  such  joint  ownerahip,  wnthoat  a 
contract  of  partnership:  {Story  on  Partnerships,  62,)  they  are  but  tenants  in 
eommon,  each  having  a  joint  but  undivided  interest:  {Abbott  on  Shipping,  68.) 
One  part  owner  may  bind  the  others  fDr  repaiis  and  supplies;  the  master  can 
bind  all  to  the  same  extent,  but  neither  can  procure  insurances  for  the  others 
Patterson,  4«.  vs  -Chalmers,  699. 

*6.  One  partner  whe  is  a  creditor  of  the  firm,  being  himself  Hsble  for  all  the  debts  of 
the  firm,  cannot  coerce  payment  of  his  demand  until  all  the  debte  of  the  firm 
be  paid,  then  he  may  be  paid  if  there  be  assets  of  the  firm  sufficient,  if  not  the 
loss  must  be  apportioned  amongst  the  members  of  the  firm.  i$tmm/7  vs  (TBan* 
nons,  610. 

.7.  A  note  in  the  name  of  the  firm  to  a  member  of  the  firm,  is  evidence  of  an  item 
of  indebtedness  between  the  members  of  the  firm,  but  is  not  enforcible  at  law 
according  to  its  import;  its  availability  in  equity  depends  upon  the  condition  of 
the  firm;  if  assigned  the  assignee  takes  it  subject  to  all  the  imperfections  an4 
drawbacks  as  the  payee  held  it,  Ibid,  610. 
.See  Surviting  partners. 

V«,.  VII.  .93 
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PATENTS. 

1^  A  8cLfa.  in  the  name  of  the  King,  was  the  ancieot  afvpropnate  method  iff  tb^ 
repeal  of  patents  whieh  may  have  issued  injuriously  affecting  the  iig;hta  of  oUh 
era,  and  founded  upon  a  false  auggestioor  In  Kentucky  the  peiaon  injarioialy 
affected  by  the  issue  of  a  patent,  can  use  the  name  of  the  GommGBwealthto 
have  a  repeal  of  a  patent  wrongfully  issued.     JbyloT  vs  JPUtcher,  S4r 

2.  The  general  principle  is,  that  patents  oasnot  be  impeached  coUatcgraUy  by  estnii- 

sic  evidence  dehors  the  patexit:  (4  Bibb,  336.) 

There  are  exceptions  to  the  general  rule :  1st  When  the  Legislatare  baedfr' 
elated  that  the  patent  shall  be  void  if  issued  in  contravention  of  a  dascribed 
state  of  case ;  and  2d.  Where  they  have  declared  that  the  patent  shall  be 
deemed  fraudulent  if  issued  under  similar  circumstances :  (2  Marakall,  418; 
6  B,  Monroe,  433.)    Ibid,  83. 

3.  Patents  issued  upon  Kentucky  Land  Office  Treasury  Warrants,  for  land  SouQi 

of  the  Tennessee  river,  cannot  be  coIfateraUy  questioned,  even  when  brou^t 
in  competition  with  a  patent  on  a  Militaiy  entry  and  survey.  Bat  by  the 
statute  of  1820,  (2  Stat.  Law,  1343,)  the  latter  patent  may  be  Mnpeaehedby 
showing  the  survey  to  be  variant  from  the  entry,  and  to  the  extent  of  aoch  vari- 
ance will  be  declared  void  even  at  law.    Ibid,  83. 

PLBAS  AND  PLEADINa. 

1.  If  the  defendant  plead  as  a  set-off  a  demand  dae  to  him  by  the  plaintiff  and  an* 

other,  and  issue  be  taken,  it  is  too  i ate  to  object  to  the  plea,  beeaase  the  de- 
mand was  joint ;  it  should  have  been  by  demurrer  to  the  plea.  Bright  vs  Wil' 
Mn'aadmV.  122. 

2.  The  rule  that  a  joint  liability  shall  be  asserted  and  enforced  against  all  the  con- 

tractors, is  a  technical  rale  of  pleading  that  is  to  be  considere*!  as  waived  by 
a  failure  to  present  the  objection  at  the  first  opportunity.    Ibid,  123. 

3.  Is  it  a  good  plea  to  an  action  on  a  bond  taken  by  a  sworn  officer  in  dischaige  of 

his  official  duty,  to  aver  that  it  was  delivered  as  an  escrow  in  blank,  or  vfoa 
condition  ?-rQu  £■  a .    lb. 

Such  pleas  are  not  good  to  an  action  of  debt  on  a  delivery  bond,  which 
when  fonrfeited,  constitutes  a  judgment  of  record.  Such  boiMl  cannot  b«  ques' 
tioned  collaterally  by  evidence  en  pais. :  {Cites  3  Idtiell,  122^2  J.  J.  ^nkall, 
400;  4  Bibb,  329.)    KeUy  vs  Lank  and  Stephens,  223. 

4.  Is  the  plea  of  non  est  factum  a  valid  plea  to  an  actian  on  a  bond  faken  by  a  pub- 

lie  officer,  which  when  forfeited  has  the  force  and  effect  of  a  replevy  bond?— 
QuKBiE.    Ibid,  225. 

5.  Promises  bf  the  defendant  aa  ezecator,  as  wall  as  by  his  testator,  topa9i.ibr  ser- 

vices rendered,  for  work  and  labor  done,  for  the  testator,  may  be  joined  in  the 
aame  declaration.  Bui  pioanses  made  by  the  executor  for  services  parfinm- 
ed  to  him  as  executor,  far  which  he  is  individually  liable,  cannot  be  joined  with 
promises  by  him  for  services  performed  to  the  testator.  Kitigia*^  cr'r.  vs 
Gardner,  327. 

6.  When  a  demurrer  and  pleas  are  filed  together,  and  no  disposition  of  the  deinnr- 

rer  appears  of  record,  this  Court  will  presume  it  was  overruled,  andthedefoid* 
ant  allowed,  in  this  Court,  to  avail  himself  of  any  defect  which  he  might  whea 
moving  in  arrejst  of  judgment.     Ibid,  327. 
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i\  POSSESSION. 

^  1.  If  one  tenant  in  common  be  in  the  undisturbed  possession  of  land  for  twenty 

^  ^  yeaid,  claiming  the  wliole  during  stuch  period,  the  jury  may  be  directed  to  pre- 

^  aume  an  otMtcr,  unless  the  savings  ill  favor  of /em^  covert,   4«,  be  available. 

{QmpeTy  217.)    Riggs  va  Dooley,  240. 

PRACTICB. 
}  1.  An  order  striking  a  case  from  the  docket,  on  motion,  should  be  r^arded  as  a 

1^  discontinuance  thereof;  but  on  a  reaervation  of  the  right  to  reinstate  the  case, 

I  it  ahodld  not  be  so  constzued.    Ashlock  vs  CommomoeaUh,  46. 

%  Where  a  copy  of  a  will,  duly  proved  and  recorded,  was  produced  before  a  jury 
a  worn  to  try  the  validity  thereof,  without  objection,  it  was  error  in  the  Court 
then  to  instruct  the  jury  to  find  against  the  validity  of  the  will,  nnle&e  the  origi- 
Hal  was  produced,  JameB  a  al  va  Langdon,  197. 
3.  The  Judges  in  Kentucky  have  not  the  right  to  charge  the  jury  upon  the  facts,  aa 
was  the  case  in  Bagland.  Th6  practice  has  never  obtained  in  Kentucky,  In 
civil  cases  the  Court  decides  the  law  and  the  jury  the  facts,  uninfluenced  by 
any  judicial  soggeation.    Howard  et  al,  vs  Coke  et  al.  669. 

PRACTICE  IN  ITtE  COURT  OF  APPEALS, 

1.  This  Court  will  not  feel  bound  to  affirm  a  judgment  of  a  Circuit  Court  upon  a 

point  made  and  decided  upon  in  the  Cirouit  Court,  though  it  concur  with  Ihat 
Court,  if  upon  other  points  not  there  made,  it  should  be  reversed.  Pry  va 
Breckinridge,  33. 

2.  Though  there  be  defects  or  imperfections  in  a  declaration,  yet  ii  there  be  issues 

joined  which  necessarily  lequire  proof  of  the  facta  which  should  have  been 
averred,  and  such  issue  or  issues  be  found  for  the  plaintiff,  the  defect  will  be 
cured  by  the  verdict     Vaughn* e  ez'r.  vs  Gardner,  328. 

3.  When  counts  on  promiaes  by  the  testator  are  joined  with  promises  by  the  execu- 

tor, if  it  appear  from  the  testimony  adduced  upon  the  trial,  that  the  evidence 
waa  applicable  exclusively  to  the  promises  by  the  testator,  though  part  of  the 
consideration  was  performed  after  his  death,  the  verdict  should  stand,  and  the 
judgment  be  de  bonie  teeUUoria.  But  if  the  jury,  from  the  evidence,  might  have 
found  upon  both  counta,  the  verdict  should  not  stand.    Ibid,  328. 

4.  If  the  decision  of  the  Circuit  Court  be  right,  though  for  a  wrong  reason,  this 

Court  will  not  reverse.     Wickliffe  vs  Bascom,  «Jc  683. 

PRACTICE  IN  CHANCERY. 

1.  Is  a  decree  of  the  Circuit  Court,  entered  upon  the  minute  book  of  the  Clerk, 

such  a  decree  as  will  authorize  the  issual  of  execution  thereon?— Qcx  a  is. 
Campbell  va  Weakly,  22. 

2.  Whether  it  be  or  not,  cannot  be  decided  by  this  Court  until  some  adjudication 

upon  the  question  by  the  Circuit  Court,  upon  writ  of  error  coram  vobia,  or  mo- 
tion to  quash  the  process.    Ibid,  22. 

3.  That  a  decree  was  rendered  on  the  last  day  of  the  term,  and  after  a  general  or- 

der of  continuance  had  been  made,  is  no^ound  of  reveisal ;  if  there  was  then 
no  objection  made,  the  Court  of  Appeals  will  presume  that  the  papers  were 
the  hands  of  the  Court  before  the  general  order  of  continuance,  and  that  the 
order  did  not  apply  to  the  case.    Ibidy  23. 

4.  Either  party  has  the  right  to  file  the  mandate  of  the  Court  of  Appeals  in  the  in- 

ferior Court,  and  the  other  party  is  bound  to  take  notice  of  such  filing,  and  sub^ 
sequent  proceeding  in  the  case.     Ubid,  24. 
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PRACnCE  IN  CHANCERY— Co?uintt«J. 

b.  The  repoiU  of  auditois  or  commiafiioaeis  acting  under  the  oideis  of  the  CkaaecP 
lor,  shoi^d  not  be  made  the  basia  of  the  action  of  the  Court,  when,  though  aoC 
excepted  to,  errors  exist  therein.     Campbell  vs  Weaklif,  24 

^.  A  party  examined  before  an  Auditor  or  Master  in  chancery,  has  the  light  to  harv 
the  queationa  propounded  in  writing.     Winter  \b  Wheeler,  29. 

t.  The  anaweiB  of  a  party  who  is  examined  by  a  Master  in  chancery,  are  in  thena* 
ture  of  anawtiB  to  isterrogatottes  in  a  bill  in  chancery,  and  are  evidoice  to 
the  like  extent  against  the  party  maiking  them  and  no  farther.    Ibid,  90. 

8.  On  the  filing  of  a  petition  by  one  wLo  conceives  himself  interested  in  the  deci- 
aion  of  a  chancery  cause,  to  be  made  a  party,  the  coneet  practice  is  io  mo?e 
the  Court  to  consider  the  petition,  and  that  the  petitioner  be  made  a  pazty. 
otherwise  it  is  not  the  duty  of  the  Court  to  take  up  and  consider  the  petition 
until  the  trial  of  the  cause.  But  if  such  petition  be  filed  of  record,  the  peti- 
tioner should  liot  lose  the  benefit  thereof,  by  failing  to  require  the  action  of  the 
Court  thereon  before  the  hearing.     Williams  vs  Hall,  ^c  296. 

d.  One  who  files  his  petition  of  record  to  be  made  a  party  to  a  pending  chanctoy 
cause,  but  which  the  Court  disregarded,  may  prosecute  a  writ  of  error  to  the 
decision  of  the  Court,  though  no  bill  of  exceptions  was  filed  to  the  opinion  of 
the  Court  disregarding  it.  Ibid,  296. 
io.  One  who  shows  himself  interested  in  the  decision  of  a  pending  chancery  causa, 
should  be  made  a  party  on  his  petition  filed  for  that  purpose;  the  failure  of  the 
Circuit  Court  to  so  direct,  is  good  ground  for  reversal  in  this  Court,  at  the  in- 
^ncd'ef^  auch  petitioner.    Ibid,  297. 

11.  The  Court  will  not  decree  the  paynt'ent  of  renta  when  notprtfyed  ((Xr  by  tlfteoitf- 

plainant,  nor  will  it  decree  rents  against  the  widow  for  land  occupied  by  tba 
husband  during  the  coverture,  though  under  her  rigbt  Coleman  ts  DtOam, 
4«.  825. 

12.  A  reference  in  pleadings  in  chancery,  tothe'r^rt  of  a  settlement  of  an  admin- 

istrator's account,  necessarily  implies  a  reference  to  the  vouchers  accompany- 
ing the  report    i^aitingly*8  heire  vs  CorMt,  377. 

is.  Where  a  parly  at  the  time  of  rendering  an  interlocntoty  decree  fofedosiflg  a 
mortgage,  consented  tl  at  interest  should  be  annually  oom{N)udded,  it  was  not 
error  to  refuse  the  defendant  feiive  to  reptidiate  his  agreement  af  the  rendehi^ 
of  the  final  decree.    Booker,  4^  vs  Gregory,  442. 

i4.  It  is  not  error  to  try  A  chancery  suit  at  the  same  term  at  which  the  answer  is 
filed,  rf  there  be  no  objection^.    Richardaon,  4^.  vs  Linney,  575. 

15.  Parties  to  suits  which  are  consolidated  and  tried  together,  are  presumed  to  know 
what  is  in  litigation  in  all  the  caste,  and  are  boudd  by  the  joiflt  deoYee  reodeni 
therein     T^rp,  4^  vs  Cotton's  ex*u  6^2. 
dee  Consolidation  of  suits, 

ttlACTICE  IN  SUITS  AT  LAW. 

1.  An  order  striking  a  case  from  the  docket  On  motion,  is  to  be  regarded  as  a  disooft'' 
tinuanee  thereof;  but  if  the  right  is,  reserved  to  reinstate  the  case  thereafter, 
it  should  not  be  considered  as  a  discontinuance.   Ashlock  vs  CommonwealA,iS' 

3.  It  is  a  doubt  whetlier  after  a  suit  is  brought  against  an^  administrator,  and  he  is 
then  removed,  and  the  suit  revived  against  the  administratori{«  bonis  wn,  lk0 
suit  can  be  still  continued  against  the  removed  administrator.  If  it  cai  beso 
prosecuted,  there  should  be  some  evidence  placed  upon  record  of  auch  tntfOf 
tion.    Anderson's  adm^f.  vs  Irvine^  209. 
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PRACTICE  IN  SUITS  AT  LAW— Continued. 

3.  A  party  who  has  procured  the  rejection  of  a  deposition  filed  by  his  adversary, 

should  not  be  permitted  afterwards  to  read  it  without  the  consent  of  the  other 
party.     Thomas  vs  Davis,  228. 

4.  On  motion  to  instruct  the  jury  to  find  as  in  case  of  non  suit,  the  Circuit  Judge 

overruled  the  motion,  remarking  that  ''the  evidence  entitled  the  plaintiff  to  a 
verdict"— Held  no  ground  of  reveisal,  though  if  the  Judge  had  so  informed  the 
Jury  by  way  of  instruction,  it  should  have  been  hypotheticated  upon  their  belief 
of  the  evidence.  Snowden  vs  McKinney,  260. 
6.  Testimony  admitted  without  objection  in  the  Circuit  Court,  can  not  be  object- 
ed  to  in  the  Court  of  Appeals,  though  it  might  have  been  rejected  in  the  Circuit 
Court    Jarboey^  McAtee'aheir8f^c21^, 

6.  Where  proof  of  one  fact  in  a  trial  before  a  jury  is  necessary  to  the  admission  of 

another  fact,  and  there  is  proof  conducing  to  prove  such  preliminary  fact,  the 
Court  should  not,  generally,  exclude  such  evidence  from  the  jury,  but  leave  its 
weight  to  the  jury.     Svoearingen,  ^c  vs  Leach,  287. 

7.  If  the  fact  on  which  the  relevancy  of  the  disputed  fact  depends,  be  merely  pre- 

liminary and  not  otherwise  essential  than  as  it  may  lay  the  foundation  for  re- 
ceiving the  evidence  in  question,  then  it  may  be,  perhaps  in  all  cases,  proper 
to  make  the  admissibility  of  the  disputed  evidence  depend  upon  the  opinion  of 
the  Judge  as  to  the  sufficiency  of  the  proof  to  establish  the  preliminary  fact. 
But  if  the  preliminary  fact  be  otherwise  material  in  the  case,  and  essentially 
involved  in  the  issue,  it  is  generally  otherwise.  Jbid,  288. 
See  Instructions,  1,  *i,  3,  4^  6.    Bonds  for  coats,  1,  2. 

PRESUMPTIONS* 

1.  The  presumption  is  great  that  after  a  lapse  of  twenty  years  from  the  time  of  ad- 

ministration, that  the  debts  of  the  decedent  have  been  all  paid,  and  no  refund- 
ing bond  should  be  then  demanded.     Clemens  vs  Caldwell,  177. 

2.  In  ejectment  the  demise  was  laid  on  the day  of 1844,  the  title  ex- 

hibited commenced  on  the  2d  March,  1844,  which  was  before  the  suit  was 
brought,  verdict  for  plaintiff.  The  presumption  should  be  in  favor  of  the  exis- 
tence of  title  in  the  lessor,  before  the  demise  to  sustain  rather  than  defeat  the 
verdict    Snowdon  vs  McKinney,  260. 

3.  Where  land  has  been  held  under  a  claim  of  grant  from  the  Commonwealth  for 

50  years,  a  grant  will  be  presumed.  (3  Starkie  1221;  Cheenleaf*s  Sv.  60,) 
Jarhoe  vs  McAtee's  heirs,  ^c,  279. 

4.  In  New  York  where  there  was  an  order  of  survey  by  the  council,  and  a  survey 

actually  made,  a  grant  was  presumed  after  40  years.    (10  Johnson,  377.).  Ibid, 
280. 
6.  A  power  of  attorney  to  make  a  deed  presumed  after  a  lapse  of  fifty  years,  where 
the  possession  was  held  during  all  that  time  under  the  deed.    Ibid,  281. 

6.  This  Court  will  not,  in  the  absence  of  proof,  preaume  that  a/eme  covert  who  hae 

conveyed  thirty  years  ago,  is  still  living.    Ibid,  282. 

7.  After  a  great  lapse  of  time,  settlements  made  and  reported  to  Court  by  fiducia- 

ries, which  have  received  the  sanction  of  a  judicial  tribunal,  will  be  deemed 
prima  facie,  conect    Hardin  and  wife  vs  Smith* s  exWa.  395. 

PRINCIPAL  AND  SURETY. 

1.  The  confessions  of  a  principal  officer,  made  long  after  his  term  of  office  has  ex- 
pired, are  not  evidence  against  his  sureties  in  a  suit  upon  his  official  bond :    i 
iChreenlettf  on  ISvidenc4f  219.)     Commonwealth,  for  Ruasell  va  Brass/ield,  447. 
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PRINCIPAL  AND  SURETY— ConHnutd. 

2.  A  surety  in  a  replevy  bond  who  has  paid  the  debt,  may  maintain  aaatimput 
against  all  against  whom  the  original  judgment  was  iBCoyeied.  TbeyaUstand 
as  principals  to  him,  whether  they  were  sureties  or  principals  in  the  ohginal 
debt.     Whitman,  6^.  vs  Qaddie,  091. 

PURCHASER. 

1.  A  bona  fide  purchaser  of  property  which  may  have  been  fraudulently  purchased 

from  the  vendor  with  the  intent  never  to  pay  for  it,  will  be  protected  in  hia  pur- 
chase.    QiUon  vs  Moore,  84. 

2.  The  general  principles  of  equity  require  that  a  vendor  of  property  from  ^ 

purchases  may  have  been  made  with  the  fraudulent  design  not  to  pay,  ( 
show  that  he  has  pursued  his  remedy  for  the  recovery  of  the  property  with  ret* 
sonable  vigilance  after  the  discovery  of  the  fraud.    Ihid,  84. 

3.  Though  the  goods  be  purchased  with  the  fraudulent  design  of  not  paying  far 

them,  yet  if  before  vendor  sues  for  their  recovery,  they  are  conveyed  in  tnut  for 
the  payment  of  previously  subsisting  debts  of  the  purchaser,  withoot  knowl- 
edge of  the  fraud  in  their  obtenUon  on  the  part  of  the  vendee,  the  vendof  i 
right  to  restitution  will  be  loet.    Ibid,  85. 

PURCHASER,  LIS  PENDENS, 

1.  A  Ua  pendens  purchaser  of  land,  buys  subject  to  the  decision  of  the  suit  By  In 
purchase  he  is  entitled  to  free  the  estate  irom  liens  or  incumbrances,  and 
make  good  his  title.    Hopkins  vs  Qarrard,  312. 

RAILROAD  COMPANY. 

1.  The  Directors  of  the  Lexington  and  Ohio  Railroad  Co.,  could  not  be  made  Rspon- 

sible  to  the  creditors  of  the  Company  beyond  the  amount  improperly  disbnned 
to  the  atockholdeis  as  dividends,  and  if  made  responsible  to  creditors  would 
have  a  right  to  have  it  refunded.    Bailroad  Company  vs  Bridges,  662l 

2.  It  b  not  proper  to  decree  against  an  individual  member  of  the  Company  wfaoM 

stock  had  been  forfeited  to  the  Company,  to  satisfy  a  judgment  against  ths 
Company,    Ibid,  664. 

RECEIPTS. 

1.  A  receipt  obtained  for  an  ill^al  and  vicious  consideration,  will  present  no  bsr  to 
a  recovery  upon  a  note  or  bond  based  upon  a  valid  consideration.  Bai  n 
Higginbotham,  125. 

RECITALS  IN  TITLE  DEEDS. 
See  Vendor  and  Vendee,  4, 
RELATOR. 

1.  In  proceeding  in  the  name  of  the  Attorney  General,  to  compel  the  execution  of 
a  charity,  the  name  of  some  responsible  person  should  be  used  as  relator,  who 
will  be  responsible  for  costs,  and  who  should  have  the  control  of  the  suit,  its 
preparation  and  management,  independently  of  the  power  of  the  Attoney 
General.    Attorney  General  \^  Wallace's  devisees,  619. 

REMAINDER. 

1.  A  vested  remainder  in  slaves  of  the  wife,  not  reduced  to  possession  by  thehus- 
band'during  the  ootertute,  survives  to  the  wife,  and  not  to  the  reptesratatives  of 
thehoabaad.    Ring,  ^  va  BMridgs,  536. 
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REKTS. 

L  Rent  secured  by  note  to  the  mprtgagor,  and  a^ned  before  a  sale  of  the  mortga- 
gofa  equity  of  redemption  in  mortgaged  estate,  does  not  pasa  to  the  purchaser 
of  the  equity  of  redemption.    Md  vs  WUder  ^  Co,  533. 
See  Distress  warrant,  I,  2.    Practice  in  Chancery^  11. 

RETAILING  SPIRITS. 

1.  A  wanant  issued  by  the  Clerk  of  the  City  Court  of  Lexington,  ''for  presuming  to 
sell  by  retail  without  license  so  to  do,  any  quantity  of  wine,  brandy,  whiskey,' ' 
&o.,  is  too  indefinite  a  chaige  to  authori^  a  judgment  by  the  City  Court  under 
the  City  Ordinance  making  it  penal  ''to  sell  by  retail  lees  than  a  quart  Bridge^ 
ford  vs  City  of  Lexington,  48. 

SCIBE  FACIAS. 

See  Patents,  1,  4. 

SET-OFF. 

1.  If  a  defendant  plead  to  a  demand  due  by  himself,  a  demand  due  by  the  plaintiff 
and  another,  and  issue  be  joined  upon  the  plea,  it  is  then  too  late  to  object  that 
the  demand  being  joint,  cannot  be  set-off.  The  objection  should  have  been 
by  demuner  to  the  plea.    Bright  ys  Wilson's  adm*r,  122. 

SETTLEMENTS. 

1.  A  father-in-law  gave  a  bond  to  his  son-in-law  for  the  conveyance  of  <i  tract  of 

land,  estimated  to  be  worth  $1,492  60 — $1,000  of  which  was  a  donation  by  the 
father-in-law  to  the  wife  of  the  obligee,  and  the  remainder,  $492  50,  to  be  paid 
by  the  obligee.  The  $1 ,000  was  receipted  for  as  a  donation  to  the  wife  of  the 
obligee— the  father-in-law  died  before  a  conveyance,  and  the  title  to  the  land 
descended  to  the  heirs  of  the  obligor,  of  whom  the  wife  of  the  obligee  was  one« 
The  wife  of  the  obligee  against  the  creditors  of  her  husband,  the  obligee,  in^ 
sisted  upon  her  right  to  a  settlement  to  the  extent  of  the  $1,000,  that  part  of 
the  price  of  the  land  donated  to  her  by  her  father,  as  the  father  had  treated  that 
donation  as  an  advancement  to  her,  and  on  that  account  given  her  less  than 
his  other  children,  such  appearing  to  be  the  fact— Held  that  to  the  extent  of 
$1 ,000  in  the  land,  she  had  in  equity  a  right  to  a  settlement  Pierce  vs  Pisrce^ 
434. 

2,  Would  not  a  father-in-law  giving  his  bond  to  convey  as  a  donation,  a  tract  of 

land  to  his  son-in-law,  have  the  right  to  require  a  settlement  of  it  upon  his 
daughter,  and  resist  a  specific  execution  uatil  such  settlement  was  made,  ca- 
pecially  if  the  husband  became  insolvent  ?    Ibid,  436. 
See  Husband  and  wife,  passim.    Femes  Covert,  5. 

SHERIFFS. 

X.  Upon  the  dissolution  of  an  injunction,  execution  issued  for  the  principal  debt 
and  was  placed  in  the  hands  of  the  Sheriff,  to  whom  property  was  sunendered 
by  the  defendant  in  the  exeeution  to  s^l  to  pay  the  execution;  the  Sheriff  left 
the  prapert7in  the  hands  of  the  defendant;  the  property  was  run  out  of  the 
State  and  the  defendant  proved  to  be  insolvent;  the  surety  in  the  injunction 
bond  was  sued  and  paid  the  debt— Held  that  the  Sheriff,  in  an  action  on  the 
icase,  was  liable  to  the  surety  in  the  injunction  bond,  who  by  the  misconduct  of 
theSheriff  in-not taking  careof  theproperty,  had  been  rendered  liable.  Bowe 
vs  Williams,  206i 
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SHEniFTB— Continued, 

2.  The  right  to  maintam  an  action  again&t  a  Sheriff  for  misconduct  in  the  maaagv- 

ment  of  an  execution,  is  not  always  confined  to  the  paities  to  the  execution, 
but  exists  in  behalf  of  any  whose  legal  rights  are  affected  by  the  illegal  act 
of  the  Sheriff.     (3  Dana,  397;  22  Wend.  656.)     Ibid,  208. 

3.  It  is  the  duty  of  the  Sheriff  to  make  a  sufficient  levy  to  satisfy  the  execution  plt- 

ced  in  his  hands,  but  not  an  excessive  levy;  he  should  be  governed  by  a  sound 
discretion.  If  he  fails  to  make  a  sufficient  levy,  damages  for  the  failure  should 
be  assessed  proportionate  to  the  injury,  not  to  the  amount  of  the  executioB, 
unless  the  injury  has  been  to  that  extent  Commonwealth^  for  Andermn  ira 
Ligktfoot,  ^c  299. 

4.  It  is  the  duty  of  a  Sheriff  or  other  officer  levying  an  execution  upon  land,  to  de- 

signate the  nature  of  the  right  upon  which  he  levies  and  offers  for  sale.    (8 
Dana,  199.)     Wickliffe  vs  Bascom,  688. 
See  Substitution,  2. 

SHfiRIFF'S  SALE  OF  LAND. 

1.  To  make  out  title  under  Sheriff^a  sale  and  deed  for  land,  it  is  necessary  to  show  the 

judgment  and  execution  under  which  the  sale  and  deed  were  made.  Riggt  ^ 
Dooley,  (f-c.  239. 

fiLANDER. 

L  ' '  Wilson  held  Foster's  horse  whilst  Foster  knocked  the  defendant  off  his  hoiae,  pot 
his  hands  in  his  pocket  and  said,  the  damned  old  rascal  had  no  money  and  he 
would  take  his  tobacco  for  his  trouble,  the  one  held  while  ths  other  skinned** — ^Held 
not  actionable  words;  not  importing  the  commission  of  a  felony.  Busselln 
Wilson,  261. 

2.  To  charge  one  with  having  "sworn  a  lie  in  the  Pike  Circuit  Court  in  the  trial  of 

the  case  of  the  Commonwealth  against  D.^"  is  actionable.  Barney  ja  Tftom- 
berry,  475. 

SLAVES, 

1.  The  Chancellor  has  jurisdiction  to  decree  the  emancipation  of  slaves  who  have 

the  privilege  of  electing  to  be  free  and  go  to  Liberia,  upon  their  so  electiiv. 
Graham* 8  ex*rs.  vs  Sam  et  al.  406. 

2.  A  slave  by  being  taken  into  a  non-slaveholding  State  by  his  owner  or  by  his  own- 

er's permission  for  a  transient  purpose  only,  does  not  thereby  become  free.  Stru- 
der,  ifc  vs  Qraham,  636. 

SLAVES,  IMPORTING  OF. 
See  Indictment,  1.  2. 

STATUTES  CITED  OR  CONSTRUED. 

1833,  Against  the  importation  of  slaves,  page  1« 

1809,  Establishing  examining  Courts,  page  12. 

1812,  Concerning  foreign  executors  and  administratom,  page  17. 

1797,  In  relation  to  executors  and  administrators,  pages  21,  110,  16& 

1800,  To  amend  the  laws  of  proceedings  in  civil  cases,  page  23. 

1748,  Concerning  rents,  page  31. 

1796,  Concerning  the  establishment  of  towns,  page  38. 

90th  section  of  the  10th  article  of  the  Constitution  of  Kentucky,  page  4^ 

1796-7  and  1802,  Concerning  the  Penitentiary  and  criminal  pioceediagSipageM. 

1831  and  1840,  In  relation  to  tipling  houses,  page  78. 
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STATUTES  CITED  AND  CONSTRUED— CWimue^i. 

1799,  1820,  1821  and  1826,  Concerning  patents,  page  78. 
1811,  Concerning  ili vision  of  lands,  page  90. 

1838,  Concerning  fraudulent  conveyances  and  attachments,  pages  83,  346,  376. 

1797,  To  reduce  into  one  the  law  of  wills,  page  1 12. 

Civil  code  of  Louisiana  in  regard  tq  the  property  of  fenua  covert,  page  127. 
1819  and  1831,  In  regard  to  revenue,  page  160. 
1831,  Concerning  conveyances,  Sages  163,  178. 

1839,  Regulating  the  settlement  Of  estates,  page  210. 

1st  sec.  of  the  4th  art  of  the  Constitution  of  the  United  States,  page  224. 
1790,  Of  Congress  concerjaing  authentications,  page  226. 
1809,  Of  Kentucky  making  published  laws  of  other  States  evidence,  page  230. 
1803,  In  relation  to  dower,  page  233. 

1798,  Concerning  slaves,  pages  236,  636,  683. 

1796  and  1814,  Concerning  limitations,  page  240. 
1802,  To  amend  the  penal  laws,  page  261. 

1797  and  1830,  Respecting  distribution,  page  290. 

1796  and  1799,  Statutes  of  jeofails  and  amendment,  page  328. 

1803  and  1830,  In  relation  to  writs  of  error  coram  vobis,  page  332. 

1793,  1797  and  1810,  Concerning  County  Courts  and  County  levies,  340. 

1842,  Regulating  Justices  Courts,  page  360. 

1796,  Statute  of  frauds,  pages  367,  73, 

1829  and  1838,  Limiting  actions  against  sureties,  pages  377,  468. 

1814  and  1S36,  Respecting  religious  societies,  pages  484,  486. 

1828,  Execution  law,  page  632, 

1800,  Respecting  wills,  page  636. 

1796,  Concerning  conveyances,  pages  G08,  696. 

1601,  In  respect  to  charitable  uses,  page  617. 

1824,  Concerning  champerty  and  maintenance,  pagt  660. 

STEAM  BOATS. 

1.  The  liability  of  steam  boats  for  injuries  to  each  other  by  collibton  in  the  naviga- 

tion of  the  Ohio,  is  governed  by  the  common  law,  and  not  by  the  admiralty 
law,  as  is  the  case  with  vessels  at  sea.    Broadwdl  vs  Swigert  et  al,  41. 

2.  It  is  not  in  the  power  of  the  Judiciary  of  Kentucky  to  adopt  the  civil  law  or  the 

marine  code  of  Europe  in  determining  the  liability  of  steam  boat  owners  for 
injuries  arising  from  collisions  on  the  western  waters.  And  though  the  jurisdic- 
tion of  such  cases  is  given  to  the  Chancellor,  and  the  power  to  attach  the 
boat,  the  common  law  principles  must  govern  his  adjudications.    Ibid,  43. 

3.  Injuries  done  to  steam  boats  on  the  Ohio,  are  to  be  determined  by  the  rules  of 

Courts  of  common  law,  not  the  admiralty  Courts.  By  the  common  law,  if  the 
officers  of  two  boats  coming  in  collision  were  both  in  fault,  neither  can  recover. 
So  if  the  collision  was  the  result  of  accident    Ibidt  41. 

4.  Though  the  Chancellor  has,  by  the  laws  of  Kentucky,  jurisdiction  to  attach  steam 

boats  for  ajledged  injuries  arising  from  collisions,  yet  the  rights  and  claims  of 
parties  are  to  be  decided  by  the  rules  of  the  common  law.  Ibid,  43. 
6.  A  beneficial  interest  in  a  steam  boat,  renders  the  person  holding  it  liable  for 
services  done  or  supplies  furnished  for  the  boat,  though  such  person  be  not  the 
legal  owner:  {KenVa  Com,  123;  16  East* 8  Rep.  174;  Colly er  on  Part.  684. > 
Strader  vs  Lambeth,  4>c.  690. 
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SUBSTTTUTrON. 

1'.  One  who  was  insolvent  became  the  creditor  of  anoibeT  insolvent,  by  takin*  ff^r 
the  notea  of  the  latter,  to  which  there  were  sureties;  and  giving  his  own  notes 
with  surety,  in  the  settlement  of  the  estate  of  the  debtor  under  the  statute  of 
1839.  The  sureties  to  the  new  notes  should  be  allowed  to  be  substituted  to  the 
place  of  their  principal,  and  share  in  a  pro  rata  distribution  of  the  estate: 
Black  et  al.  vs  Bush  et  ah  212. 

2.  A  Sheriff  who  has  become  liable  to  a  plaintitf  in  execution,  and  pays  it  off,  has 
the  right  to  be  substituted  to  the  rights  of  the  plaintiff  in  the  execution,  and 
may  use  the  execution  in  the  name  of  the  plaintiff,  to  be  reimbursed  the  amouac 
so  paid.    Bray  vs  Boward,  ^c.  467. 

StTRETIfiS. 

1.  The  8uretie9  of  an  administrator  required  of  the  administrator  counter  sccuiilf; 

to  a  summon  from  the  County  Conrt,  he  appeared  and  answered  that  he  wai 
unable  and  unwilling  to  give  counter  security.  The  County  Court  made  an 
order  that  he  be  removed,  upon  condition  that  the  sureties  making  the  motion, 
or  either  of  them,  take  the  administration  of  the  estate  according  to  law- 
Held  that  there  was  no  error  in  such  order  of  the  County  Court  prejudicial  to 
the  si^eties,  for  which  they  could  ask  its  reversal,    Raope  vs  Rodea'  adm'r,  HO, 

2.  Can  a  surety  in  a  bond  for  costs,  ask  the  Court  tn  compel  the  plaintiff  to  give 

counter  security  or  indemnify  the  surety — Qubke.  It  must  be  an  eitiaoidi- 
nary  case  to  justify  it.  Crawford's  heirs  vs  Logan,  182.  Same  vs  Kenley,  25i 
X  An*  agreement  for  forbearance  between  the  creditor  and  principal  debtor,  though 
without  the  assent  of  the  surety,  does  not  exonerate  the  surety,  unless  it  be  a 
binding  agreement  upon  sufficient  consideration  and  enforcible  by  law.  (1  B, 
Mojvroe,  322,  325.)     Anderson  vs  Mannan,  ^c,  218. 

4.  An  agreement  by  a  creditor  with  the  principal  debtor,  to  indulge  the  principal  in 

consideration  of  the  note  of  the  principal  for  part  of  the  accruing  interest,  be- 
yond  the  legal  interest  which  was  accruing  upon  the  note,  and  a  credit  given 
on  account,  to  the  principal  for  the  remainder  of  the  illegal  interest,  without 
any  receipt  for,  or  release  of,  the  amount,  was  not  such  a  binding  agreement  as 
released  the  surety,  though  made  without  his  assent  Rdd,  219. 
6.  The  contract  being  a  unit  and  voidable  in  part,  by  the  debtor  was  not  so 
far  binding  as  to  release  the  surety.     Ibid,  220. 

6.  A  debtor  mortgaged  his  property  to  a  creditor,  who  was  surety  for  the  roortfagor, 

separately  in  some  cases  and  jointly  with  others  in  other  cases,  conditioned  to 
be  void  on  the  payment  of  the  debts  due  to  the  mortgagee,  and  satisfying  all 
the  debts  in  which  he  was  surety,  and  keeping  him  free  of  expenses  The  mort- 
gagor also  assigned  to  the  mortgagee  and  another  suri'ty,  other  securities,  for 
money  assumed  to  be  for  the  same  object—Held  that  the  securities  ahoold  be 
appropriated  to  the  pro  rata  payment  of  all  the  debts,  as  well  that  due  to  mort- 
gee  as  those  for  which  he  was  surety.     Moore,  ^,  vs  Motherly,  301. 

7.  hi  such  case  if  no  part  of  the  debts  had  been  paid  and  all  the  creditors  before 

the  Court,  a  pro  rata  distribution  would  have  been  proper,  in  case  of  a  deficit, 
and  if  the  debts  were  partially  paid  by  the  sureties,  or  either  of  them,  thef 
should  have  been  substituted  to  the  place  of  the  creditors,  the  mortgagee  will 
thus  receive  only  his  pro  rata  distribution  of  his  own  debt  with  other  creditois. 
Ibid,  302. 

5.  A  surety,  accordiog  to  the  statute  of  1838,  (3  8iat.  Law,  659,)  is  not  released  an- 

til  the  lapse  of  seven  years  after  the  cause  of  action  accrued,  or  five  years  upon 
eontracts  executed  after  the  passage  of  the  act,  though  seven  yrais  may  have 
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SURETIES— Coniinuei. 
f  elapsed  from  the  time  the  action  accraed  before  the  expiration  of  five  years 

from  the  passage  of  the  act     (5  B.  Monroe,  564.)  Mattingly*8  heirs  va  Corlil, 

377. 
9.  A  surety  in  a  replevy  bond  is  released  by  the  failure  of  the  plaintiff  to  sue  out 

execution  thereon  for  one  year.  (2  B.  Monroe,  378.)     Bray  vs  Howard^  ^c  468. 

10.  Sureties  are  discharged  from  liability  on  judgments,  injunction  bonds,  &c.,  when 

seven  years  shall  have  elapsed  without  execution,  &c.  The  term  sureties  in 
judgments  is  understood  to  apply  to  sureties  in  bond  or  bonds  on  which  judg- 
ments have  been  recovered.    Ibid,  468. 

11.  When  seven  years  elapsed  after  judgment  before  execution,  or  when  seven  years 

elapsed  between  the  issual  of  executions,  the  surety  is  released.    Jbidf  469. 
See  Executors  and  administiators,  1,  2,  4.     Substitution,  1. 

SURVIVING  PARTNERS. 

1.  The  declaration  being  in  the  name  of  one  as  surviving  partner,  necessarity  im- 
plies the  death  of  the  other  partner.    PaUerson,  CfC.  va  Chalmers,  696. 

SURVIVORSHIP. 

1.  When  a  devise  is  made  to  two  or  more  as  tenwUa  in  common,  sndone  diea^or 
there  be  a  revocation  as  to  one,  the  share  of  such  an  one  will  not  survive  to  ihe 
others.     Attorney  General  va  Wallace* s  devisees,  622. 

TAXATION. 

1.  The  right  of  taxation  is  a  sovereign  right,  and  is  not  to  be  considered  as'waived 

as  to  the  property  of  corporations,  unless  by  express  provision,  though  the  share- 
holders may  reside  out  of  the  State  where  the  corporate  property  is  situated. 
LonisvUle  and  Portland  Canal  Co,  vs  Commonwealth,  l6l. 

2.  The  imposition  of  a  State  tax  upon  the  property  of  a  eorporalion,  is  no  violation 

of  the  contract  or  privilege  given  by  the  charter,  unless  the  right  to  levy  the 
tax  be  expressly  t^unendercd  by  the  charter.     Ibid,  161. 

3.  In  ascertaining  the  tax  to  be  imposed  upon  the  property  of  the  Louisville  and 

Portland  Canal  Company,  under  the  statute  of  1819,  (2  Slat.  Law,  1376,)  the 
Canal  and  all  Locks,  Dams,  Bridges  and  Houses,  should  be  included  in  esti- 
mating the  amount.    Ibid,  160. 

4 

TENDER. 

1.  In  a  plea  of  tender  at  law,  it  is  necessary  to  bring  the  money  into  Court.  So  in 
chancery,  it  is  ncjcessary,  to  stop  interest,  that  the  money  be  brought  into  Court 
when  the  tender  is  plcadrd.     Jarboe  vs  McAtee'9  heirs,  4«.  282. 

TITLE  TO  LAND. 

I.  To  show  title  to  land  under  a  Sheriflf's  deed,  it  is  neccssarj  to  show  thcjudgmcnt 
and  execution  under  which  the  sale  was  made.     Riggs  vs  Dooley,  <^r.  239. 

TORTS. 

I.  As  the  laMs  of  Kentucity  now  stand,  there  i.v  no  power  to  compol  an  appearance 
by  attachment  or  proclamation,  of  a  non-resident  to  answer  for  a  tort  commit- 
ted in  this  Stale.     Meres  vs  Christnan,  ^c.  423. 

TOWNS. 

I.  Thr  truster,**  of  tnwn*  hnvcTio  riulhority  to  convey  the  street^  and  alleys  and 
puhlif  grounds,  mhH  such  conveyances  pass  no  title.  (I  Marshall,  0;  8  Dana, 
50;  3  B.  Monroe,  437.)     QUlner  vs  Trustees  of  Carrollton,  681. 
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TOWNS— C!onii/it/erf. 

3.  After  a  tovm  has  been  r^uiarly  established,  the  original  proprietors  has  no  lUdi 

interest  in  the  lots  as  is  the  subject  of  levy  and  sale  under  execution,  without 
his  consent— the  legal  title  becomes  vested  in  the  trustees.  WidkUgt  vs  Bof 
com,  ifc.  686. 

TRUSTS. 

1.  A  subscription  was  raised  to  build  a  Church  in  Harrodsburg,  and  the  fund  com- 

mitted to  certain  trustees  to  purchase  ground  and  build  a  house  to  be  used  by 
the  Methodist  Episcopal  Church  hall  the  Sabbaths  in  each  month,  the  lemain- 
ing  Sabbaths  by  other  denominations.  The  same  trustees  were  directed  to  sell 
the  house  after  the  title  was  acquired,  to  another  denomination,  and  vest  the 
fund  in  a  Church  to  be  used  by  the  Methodist  Epibcopal  Church  exclusively, 
which  was  done— Held  that  the  trustees  had  well  performed  their  tmst,  and 
that  the  subscribers  could  not  complain,  and  a  specific  perfoimance  decreed. 
Alexander,  4^.  vs  Slavena,  4^.  354. 

2.  In  cases  where  there  is  a  direct,  express  and  continuing  trust,  of  a  purely  equi- 

table character,  the  Chancellor  does  not  apply  the  statute  of  limitation.  But 
where  the  trust  is  not  strictly  of  that  character,  and  where  tbe  party  seeking 
redress  has  a  legal  remedy,  and  a  Court  of  law  concurrent  jurisdiction,  the 
rule  does  not  apply;  the  Chancellor,  in  the  latter  case,  will  apply  the  statute  u 
it  would  be  applied  in  a  Court  of  law.  Bailroad  Company  vs  Bridges,  659. 
8.  The  trust  confided  to  the  Directors  of  the  Lexington  and  Ohio  Railroad  Company, 
who  were  to  remain  in  office  only  one  year,  was  not  a  continuing  trust,  but 
terminated  with  the  term  of  office,  and  thoiigh  they  were  re-eligible  and  actu- 
ally re- appointed,  the  latter  appointment  was  also  temporary,  and  therefore  not 
such  a  continuiug  trust  as  to  withdraw  it  from  the  operation  of  the  statute  of 
limitation.    Ibid,  660. 

4.  Property  was  conveyed  intrustby  an  unrecorded  deed,  the  trustee  becoming  in- 

volved, conveyed  to  the  cestui  que  trusts,  before  any  lien  was  acquired  by  the 
creditors  of  tbe  trustee — Held  that  the  latter  conveyance  was  valid,  and  that 
the  creditors  of  the  trustee  could  not  reach  it  by  bill  in  equity.  But  if  the  frsndo 
ulent  vendee  had  retained  tbe  possession  of  the  property,  it  would  have  been 
liable  for  his  debts.     Clark's  adm'r.  vs  Bucker,  684. 

5.  Where  trustees  have  power  to  relinquish  to  cestui  que  trust,  the  entire  title  io 

property  held  in  tmst,  at  Uieir  discretion,  they  will  not  be  presumed  to  have  done 
so  from  the  fact  that  thty  permitted  cestui  que  trust  to  sell  a  part,  <a  alave,)  and 
hold  the  possession  and  pay  taxes  on  the  remainder.  Flourjwy  vs  Johnson  and 
Tingley,  694. 

TRUST  ESTATE. 

1.  The  interest  of  one  of  several  cestui  que  trusts  may  properly  be  decreed  to  be  sold 
by  the  Chancellor  to  pay  the  debts  of  the  cestui  que  trust.  It  is  subject,  by 
the  statute  of  1796,  (1  St.  Law,  443,)  to  sale  under  execution  when  held  sepa- 
rately.    Floumoy  vs  Johnson  ^  Tingley,  694. 

TRUSTS,  RESULTING. 

1.  If  a  convayance  of  land  be  made  to  A.,  and  B.  prove  that  he  paid  a  part  of  the 
price  for  his  own  use  with  the  intent  to  secure  an  interest  in  the  land,  a  tmst 
results  in  favor  of  B.  though  he  be  not  named  in  the  deed.  If  the  deed  recite 
ihr  payment  by  B.,  I  hen  A.  would  hold  in  trust  for  B.     Pierce  vs  Pierctt  436. 
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TRUSTS  AND  TRUSTEES. 

1.  When  a  devise  ia  made  of  land  to  trustees  to  pay  debts,  &c.  who  refuse  to  accept 

the  trust,  the  title  devolves  upon  the  heirs  of  the  devisor,  subject  to  the  debts, 
&c.  (3  Ddna,  186,)  and  where  land  is  devised  in  trust  to  be  sold  to  pay  debts, 
and  the  trustee  refuses  to  execute  the  trust,  the  administrator  with  the  will  an- 
nexed, may  sell  under  the  authority  of  the  act  of  1810,  (1  StaL  Law,  671.)  Ow- 
ena,  ^c.  vs  Cowan*  a  heira,  6fC,  157. 

2.  An  administrator  with  the  will  annexed,  becomes  a  trustee  in  the  place  of  an 

executor  refusing  to  quahfy,  and  is  responsible  as  a  trustee,  and  amenable  to 
the  Chancellor,  who  may  remove  him  as  trustee  of  a  devise,  for  cause,  and  ap- 
point another.     CUmena  vs  Caldwell,  1 74. 

3.  The  failure  of  a  trustee  to  invest  a  fund  as  directed,  and  the  use  thereof  in  hia 

own  business,  is  good  ground  for  his  removal  by  the  Chancellor.    Ibid,  174. 

4.  The  effect  of  the  removal  by  the  Chancellor  of  one  trustee,  and  the  appointment 

of  another,  is  not  to  change  the  object  of  the  trust,  but  for  its  security  to  the 
ceatui  que  truat.  It  is  still  within  the  power  of  the  Chancellor.  Ibid,  174. 
6.  The  removal  of  one  trustee,  and  the  appointment  of  another,  on  a  bill  filed  for 
that  purpose,  is  not  necessarily  a  final  disposition  of  the  case ;  the  Chancellor 
may  retain  the  case,  and  compel  an  account  with  the  newly  appointed  trustee. 
Ibid,  175. 

6.  A  trustee  who  has  failed  to  invest  a  fund  and  its  interest  in  stocks  as  directed, 

but  employed  it  in  his  own  business,  is  responsible  for  interest  on  the  annually 
accruing  interest,  if  an  investment  was  practicable,  if  not,  then  for  such  in- 
terest as  the  fund  would  have  produced  in  the  hands  of  a  man  of  ordinary  pru- 
dence.   Ibid,  175. 

7.  One  of  several  trustees  to  whom  debts  have  been  assigned,  may  give  authority  to 

one  of  a  firm  of  unsatisfied  and  prefered  creditors,  to  sue  for  the  recovery  of  an 
assigned  debt  for  their  benefit,  without  the  assent  of  the  other  trustee.    Kelly 
vs  Larik  ^  Stephena,  221. 
See  Charities,  2,  3. 

TRUSTEES  OF  CHURCHES. 

1.  Trustees  of  Churches  under  the  authority  of  the  statute  of  1836,  (3  Stat  Law, 
499,)  may  maintain  suits  to  enforce  any  claim  of  the  Church,  or  for  damage 
done  to  the  Church.  They  cease  to  be  trustees  when  they  cease  to  be  membcia 
of  the  local  Church.     Gibson  et  aL  vs  Armstrong,  4^.  486. 

TRUSTEES  OF  TOWNS. 

1.  Trustees  of  towns  in  Kentucky  are  authorized  to  have  the  streets  kept  in  repair 
by  the  citizens  thereof,  and  for  failing  to  require  and  have  them  kept  in  order  by 
the  citizens,  the  trustees  are  liable  to  indictment  by  the  common  law,  and  to 
punishment  by  fine  and  imprisonment,  and  this  Court,  since  1841,  has  no  ju- 
risdiction to  revise  a  judgment  in  such  cases,  except  at  the  instance  of  the  de- 
fendant*   Commonwealth  vs  Trustees  of  Hopkinsville,  38. 

USURY. 

1.  Usury  cannot  be  recovered  by  a  CTcditor  of  the  payor,  without  a  transfer  of  the 
right  of  the  payor  to  such  creditor ;  (1  B,  Monroe,  314.)  A  note  given  m  New 
York  for  usurious  loan,  and  paid  off  in  Kentucky,  gives  no  right  to  a  creditor 
of  the  payor  to  sue  in  equity  for  the  money  paid,  nor  to  recover  the  usury,  with- 
out the  absent  of  the  payor,  though  the  note  may  have  been  void  in  New  York. 
Graham,  ^c.  vs  Moore,  ^.  64. 
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USURY—  Continued. 

2.  A  debtor  whose  note  has  been  assigned  which  included  usury,  when  med  in  than» 

eery,  may  bring  in,  by  crossbill,  the  assignor,  and  lecoTerany  usury  paid,  not 
barred  by  lapse  of  time.     Clark  vs  Smitk,  276. 

3.  A  surely  who  has  paid  usury  for  his  principal,  may  sue  for  and  recorer  it  from 

the  payee,  unless  he  has  been  reimbursed  by  his  principal.  The  principal  has 
no  right  to  reclamation  until  he  has  paid  the  surety  the  usury  paid  by  him  for 
the  principal.     Kirkpatrick  v^  Wherrittf  assignee^  4*.  388. 

4.  All  payments  made  of  usurious  interest,  may,  at  the  optioft  d"the  payor,  be  re- 

garded as  so  much  paid  upon  the  principal  and  legal  interest  at  the  time  when 
paid,  until  the  principal  and  legal  interest  is  fully  paid  off:  {Gray  vs  Qraft 
ej'r.  bli.  Monroe,  92.)  Booker,  ^c.  vs  Gregory ,  442. 
6.  The  Banks  are  authorized  by  their  charters,  to  deal  in  bills  of  exchange,  and  the 
law  docs  not  fix  the  rate  of  exchange,  or  limit  the  discount  on  bills  purchased 
by  them.  But  a  loan  of  money,  however,  under  pretext  of  buying  a  bill  of  ex- 
chaTtgc,  in  which  more  than  legal  interest  was  charged,  would  be  usuriaQ& 
Pilcher,  assignee  vs  The  Banks,  ^c,  649. 

6.  Whether  a  contract  to  receive  more  than  legal  interest  be  upon  the  loan  of  money 

or  for  the  forbearance  of  a  debt  due,  it  is  usurious :  (5  Littell,  85.)  Crttig  ts 
Haoltt,  476. 

7.  If  the  facts  be  set  forth  which  constitute  a  usurious  transaction,  the  Coait  will 

draw  the  legal  conclusion  :  (6  Monroe  81 ;  7  Ibid,  263;  17.  J,  Marshall,  11.) 
Ibid,  476. 

8.  It  is  not  usury  for  a  debtor  to  purchase  the  notes  of  his  creditor  at  lest  than  their 

nominal  amount,  and  have  a  sct-olf  to  their  full  amount   Voting  jb  Miller,  641. 

9.  So  the  debtor  may  pay  off  his  own  note  before  due  with  less  than  its  nominal 

amount,  and  it  will  not  be  usurious,  unless  done  with  the  intent  to  evade  the 
usury  laws.     Ibid,  642. 
10.  — But  if  the  purchaser  of  a  note  charge  the  payee,  after  the  note  purchased  be- 
comes due,  a  greater  rate  of  interest  than  6  per  cent,  and  it  be  paid,  whether 
in  money,  his  own  notes,  the  note  of  a  stranger  of  like  amount  then  due,  the 
transaction  is  usurious,  as  exacting  more  than  legal  interest  for  foibeaiaDce. 
Ibid,  612. 
11.  So  a  creditor  receiving  his  own  note  due  in  future,  at  a  discount  of  more  tbaa 
legal  interest  in  payment  of  a  debt  then  due  from  the  payor,  is  usurious,  Ihtd, 
614. 
•    12.  Banks  may  buy  bills  of  exchange  at  a  greater  or  IchS  discount,  proportioned  to 
the  time  they  have  to  run  and  the  risk  to  be  incurred  by  the  fluctuation  of  ihe 
money  market,  without  being  guilty  of  usurious  exactions.    Pilcher,  asaiguu 
vs  The  Banks,  <|'C.  649. 
See  Limitation, 

VAKI.\NCE. 

1,  A  variance  in  the  proof  from  the  day  alledged  in  the  declaration  forth©  peiibm- 
ance  of  a  contract  to  deliver  property,   hekl  to  be  material     Bannister  ys 

W&itherford,  271. 

VENDOR  AND  VENDEE. 

1 .  A  vendee  who  has  been  let  into  possession,  received  a  conveyance,  and  is  in  the 
undi>lurbcd  enjoyment  of  his  purchase,  will  not  be  entitled  to  a  Tescis«»ion  on 
account  of  dormant  claims  which  he  may  stimulate  others  to  assert  against  the 
title  purchased,     BraffsfieJd  vs  Walker,  ^c.    97. 
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VENDOR  AND  YE^DKE— Continued. 

2.  Title  of  vendor  presumed  to  be  valid  from  proof  of  a  possession  for  forty  years, 

accompanied  by  other  circumstances.    Ibid,  97. 

3.  Whert  there  had  been  a  division  of  land  amongst  heirs  by  County  Court  com- 

missionersi  though  not  strictly  formal,  long  acquiesced  in  by  them,  and  a  vendee 
had  purchased  from  those  claiming  under  that  division,  received  the  possession, 
and  a  deed  with  warranty,  and  continued  in  the  undisturbed  enjoyment  of  his 
purchase,  ihe  Chancellor  refused  to  rescind  the  contract.     Ibidl   100. 

4.  A  recital  in  a  deed  to  a  vendor,  that  it  was  made  for  a  consideration  "paid  and 

secured  to  be  paid,"  is  constructive  notice  to  the  vendee  tliat  a  part  of  the  con- 
sideration was  unpaid  at  the  date  of  the  deed,  and  sufficient  to  pui  the  vendee 
upon  the  look  out  to  ascertain  if  it  was  still  unpaid,  and  if  it  was  in  fact  un- 
paid, a  lien  would  still  exist  upon  the  land  for  its  payment.  (6  B.  Monroe,  67; 
Ibid,  74.)  Woodward  \^  Woodward,  ^c.  117. 
.  6.  When  a  vendee  files  his  bill  against  his  vendor,  alledging  defect  of  title  in  the 
vendor,  to  land  purchased,  and  the  title  be  perfected  after  the  filing  of  the  bill, 
or  obtained  by  cross  bills  in  the  same  suit,  no  damages  should  be  decreed  upon 
judgment  for  the  money  enjoined  by  vendee.  Owens,  ^c.  vs  Cowan's  heirs,  ^c, 
168.  LamptonvQ  Usher' 8  heirs,  66. 
6.  In  estimating  the  length  of  Ihe  possession  of  a  vendee  in  contest  with  vendor,  the 
calculation  should  embrace  the  time  up  to  the  trial  of  the  suit,  and  if  the  ver- 
dor's  title  is  then  made  perfect,  vendee  should  accept  it  Jarboe  vs  McAtee's. 
heirs,  ^,  282. 

VENUE. 

1.  When  the  venue  has  been  changed  to  a  county  where  one  of  the  parties  reside, 

»       the  Court  may  remand,  but  cannot  change  it  to  any  other  county  than  thct 

from  which  it  was  removed.     Attorney  General  vs  Wallace's  devisees,  Gl3. 

WAIVER  OF  EQUITY. 

1.  If  one  execute  his  note  to  a  third  person,  or  induce  him  to  buy  his  note,  it  is  a 
waiver  of  any  equity  against  the  payment  thereof.     Simrall  vs  O'Bannon,  609. 

WARRANTY. 

1.  To  constitute  a  covenant  of  warranty,  it  is  not  necessary  that  the  word  warrant 

should  be  used.  Any  word  or  words  of  equivalent  import,  showing  an  inten- 
tion to  warrant,  will  be  sufficient     Banfield  vs  Bruton,  109* 

2.  "I  have  this  day  sold  to  T.  B.  my  negro  boy  J.,  aged  22  years,  which  I  warrant 

to  be  a  slave  for  life,"  &c.,  is  not  a  warranty  as  to  the  age  of  the  boy  J.,  but 
only  a  description  or  representation.    Ibid,  109. 

WILLS. 

1.  A  widow  renouncing  the  provisions  of  her  husband's  will,  is  entitled,  under  the 

24th  sec.  of  the  statute  of  1797,  to  one  third  only  of  the  slaves  of  which  th© 
husband  died  possessed,  for  life,  and  one  half  of  the  personal  estate  absolutely, 
where  there  are  no  children.     Ttlbs  \'9  Tibbs' ex' r.  112. 

2.  — But  in  cases  where  the  husband  dies  intestate  as  to  his  goods  and  chattels  or 

any  part  thereof,  without  cliild  or  children,  the  widow,  by  the  28th  section  of 
the  same  statute,  is  entitled  to  one  half  the  slaves  and  personal  estate,  after 
peiBonal  debts  and  just  expenses  are  paid ;  but  she  shall  have  no  more  than 
the  use  for  life  of  such  slaves  as  shall  be  in  her  share.    Ibid,  113. 

3.  A  gift  or  other  dispasition  by  a  testator,  of  property  previously  devised,  is  pro- 

tan  0  a  revocation  of  the  will.    Floyd  vs  Floyd,  ^c.  291. 
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WILLS-^  Conthiued. 

4.  That  a  testator  was  irrational  upon  some  subjects,  is  not  conclusive  of  his  iirai' 

pacity  to  make  a  will,  if  as  to  the  disposition  of  his  property  he  manifests  ra- 
tionality.    James  etal.  vs  LangdoUf  198. 

5.  To  prove  and  set  up  a  will  not  in  cxistance,  it  is  incumbent  upon  the  propoundeis 

thereof  to  prove.  1st.  That  a  valid  will  was  made.  2d.  The  contenta  or  sab- 
stance  of  that  will,  or  of  &uch  portion  as  may  be  recorded.  3d.  That  the  will, 
though  not  in  exi^tance  at  the  death  of  the  testator,  had  not  been  revoked. 
Chishobn's  keira  vs  Ben  et  al.  408. 

6.  By  the  letter  of  the  statute,  the  bignature  is  an  essential  requisite  of  a  will  of 

land  or  slaves,  and  it  ir.u^t  be  complete  by  signature  when  attested.  {Ssifi  vs 
BiU}/,  1  B.  Monroe,  116.)     Ibid,  409. 

7.  The  dcclaratioiLs  of  a  doctdciit  tending  to  show  that  he  had  a  will,  (to  repel  the 

presumption  of  revocation,)  though  rejected  by  the  New  York  Courts,  are  ad- 
mitted in  Kentucky,  tliough  received  with  caution,  and  as  corroborative  only, 
l»eing  in  general  the  lowest  species  of  evidence,  and  insufficient  of  themselves 
to  e.-5tablish  a  will,  where  there  is  not  satisfactory  evidence  of  a  fraudulent  sup- 
pi  ession.     Ibid  J  415. 

8.  The  contents  of  a  lost  will  have  never  been  established  in  cases  where  there  was 

not  a  fraudulent  suppression  or  destruction  of  the  will,  unless  upon  the  testi- 
mony of  a  witness  who  had  read  the  will,  and  in  that  way  had  knowledge  of 
its  contents,  (see  the  authorities  cited.)  Can  such  proof  be  admitted  where 
there  has  not  been  a  fraudulent  suppression,  to  establish  the  contents  of  the 
will? — QuERiE. — Rep. 

9.  Wills  should  be  so  construed  as  to  carry  out  the  intention  of  the  testator  so  far  as 

is  consistent  with  the  rules  of  law.  If  all  its  provisions  cannot  be  sastained, 
it  should  be  carried*outso  far  as  is  consistent  with  law.  A  devise  to  be  applied 
to  the  dissemination  of  the  Ga<$pel,  at  home  and  abroad,  is  valid,  and  the  trus- 
tees should  decide  in  the  first  instance,  the  mode  of  its  appropriation.  Altamey 
General  vs  Wallace* 3  devisees,  617. 

10.  The  language  used  by  the  testator  furnishes  an  appropriate  and  p^culiai  means 

of  ascertaining  his  intention,  but  the  terms  used  are  to  be  understood  acooidinf 
to  the  interpretation  which  such  terms  have  received  in  judicial  drtrnnim|inm 
on  wills,  unless  the  intention  of  the  testator  would  be  tlrcreby  violated.  Daiu 
forth  JS  Thibet's  adm*r.  625. 

11.  Instructions  given  on  the  trial  of  an  issue  as  to  the  competency  or  incompetency 

of  the  testator  to  make  a  will,  should  not  restrict  the  jury  to  inquiries  invohnn^ 
memory  alone,  and  not  reason  and  a  knowledge  of  the  natural  obligation  of 
relatives.     Hotcardf  ^c.  vs  Coke,  ^-c.  657. 

12.  In  such  cases,  it  is  not  proper  to  group  a  set  of  facts  together  and  say  that  their 

existence  or  non-existence  is  conclusive  of  capacity  or  incapacity.  The  jury 
should  be  left  to  weigh  all  the  facts  proved  which  bear  upon  the  question  of  ca- 
pacity.   Ibid,  658. 

13.  To  qualify  one  to  make  a  will,  it  is  not  indispensable  that  such  an  one  shoold 

have  sufficient  capacity  to  traffic  with  and  manage  property  advantageously. 
Ibid,  658. 

14.  A  husband  devises  his  estate,  after  the  payment  of  his  debts,  "wholly  to  his  wife, 

and  to  be  disposed  of  by  her,  and  divided  among  my  children  at  hei  tUscretion:" 
Held  that  the  wife  took  the  estate  for  life,  with  full  power  to  give  to  the  chil- 

'  dren,  or  appropriate  it  to  her  own  use.  She  dying  intestate,  the  children  take 
that  which  is  undisposed  of  under  the  will.     Collins,  4^.  vs  CarlLsley  4*-  1*- 

See  Devises,  4,  6. 
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WITNESSES. 

1.  The  Macshalft  of  the  City  of  Lexin^n,  whose  fees  depend  upon  the  ooavietion 

of  the  accused,  are  incompetent  witnesses  against  persons  charged  with  viola- 
tions of  the  ordinance  against  retailing.  The  interest  though  small,  is  direct. 
Bridgeford  ys  City  of  Lexington,  48. 

2.  W  here  an  administrator  has  been  removed,  and  is  not  shown  to  have  been  guiltjr 

of  a  devastavit,  he  is  a  competent  witness  for  the  administrator  de  bow  non. 
Anderson's  adm*r.  vs  Irvine,  209. 

3.  The  fact  that  an  administrator  consented  to  the  distribution  of  the  slaves  of  his 

intestate,  when  there  was  a  sufficiency  of  personal  property  to  pay  theplain- 
tifiTs  demands,  does  not  prove  a  devastavit    Udd,  209.  j 

4.  The  principal  in  a  delivery  bond,  is  not  a  competent  witness  to  sustain  the  plea 

of  non  est  factvm  by  the  surety.  He  is  liable  over  to  the  surety  for  debt  and 
costs:  (6  Monroe,  268;  7  Cranck,  206.)    Kelly  vs  Lank  ^  Stephens,  226. 

5.  A  Sheriff  who  takes  a  delivery  bond  is  a  competent  witness  for  the  plaintiff  in  a 

suit  on  such  bond.    Ibid,  226. 

6.  The  general  rule  is,  that  a  party  to  the  record  is  not  a  competent  witness  in  a 

trial  at  law.  There  are  exceptions— the  objection  may  be  waived  by  the  party 
for  whose  benefit  it  would  operate,  but  the  right  to  waive  belongs  to  the  parties 
collectively,  or  those  interested  in  the  protection,  and  cannot  be  exercised  by 
one  for  all  of  a  collective  party.  There  are  cases  in  which  the  plaintiff 
may  enter  a  nolle  prosequi  against  one  defendant  and  make  him  competent 
against  others,  or  where  one  defendant  being  acquitted  may  testify  for  otlieEP. 
In  these  cases  he  is  disengaged  from  the  records.  Campbell  if  Co,  vs  Ihdd  4* 
Co,  316. 

7.  A  guardian  is  a  competent  witness  to  prove  the  capacity  of  one  who  had  been  his 

ward,  to  make  a  will.    Hoieard  et  a/,  vs  Coke  et  aL  660. 


WORDS. 

See  Slander,  1,  2. 


LJLO. 


EERATA. 

Pagb  487,  16th  line  from  top,  for  1846  read  1835. 
493,  1 1th  line  from  bottom,  for  of  read  and, 
496,  7lh  line  from  the  top,  forprinctpai  read  principle^ 
600,  11th  line  from  the  top,  for  or  read  as. 
514,  5th  line  from  the  bottom,  use  and  after/und. 
522,  3d  line  from  the  top,  for  this  read  the^ 
Vol.  VII.  9& 
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